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JUSTICES 


SUPREME  COUllT  OF  THE  STATE  OF  ILLINOIS, 

DuBiKO  THE  Period  Embraced  ik  these  Beforts,  aso  subsequent 
THERETO,  TO  November,  1843, 


Date  of  Resignation, 
WILLIAM  WILSON",  Chief  Justice. 

SAMUEL  D.  LOCKWOOD,  Associate  Justice. 

THEOPHILUS  W.  SMITH,  Assciate  Justice,      -       -    December  26,  1843. 

THOMAS  C.  BROWNE,  Associate  Justice. 

THOMAS  FORD,  Associate  Justice,      ....    August  1,  1842. 

SIDNEY  BREESE,  Associate  Justice,  -       -       -.  December  19,  1842. 

WALTER  B.  SCATES,  Associate  Justice. 

SAMUEL  H.  TREAT,  Associate  Justice. 

STEPHEN  A.  DOUGLASS,  Associate  Justice,    -       -    June  28,  1843. 

JOHN  DEAN  CATON,  Associate  Justice. » 

JAMES  SEMPLE,  Associate  Justice,^    -       -       -       -    August,  1843. 

RICHARD  M.  YOUNG,  Associate  Justice. 3 

JOHN  M.  ROBINSON,  Associate  Justice.* 

JAMES  SHIELDS,  Associate  Justice.s 

JESSE  B.  THOMAS,  Associate  Justice.* 

ATTORNEYS-GEIirERAIi. 

JOSIAH  A.  LAMBORN.  JAMES  A.  McDOUGALL.' 

REPORTER. 

J.  YOUNG  SCAMMON. 

CI-ERK. 

EBENEZER  PECK. 


'  Appointed  by  the  Governor,  August  20,  1842;  reappointed  by  the  Governor,  May 
2,  1813. 

*  Elected  by  the  General  Assembly,  and  commissioned  January  16,  1813. 

*  Elected  by  the  General  Assembly,  and  commissioned  February  4,  1843 

*  Elected  by  the  General  Assembly,  and  commissioned  March  6,  1843. 
6  Appointed  by  the  Governor,  August  16,  1843. 

6  Appointed  by  the  Governor,  August  26,  1843. 

'  Elected  by  the  General  Assembly,  January  12,  1843,  when  Mr.  Lamborn's  term  of 
office  expired. 

*  Died  at  Ottawa,  April  27,  1843. 

The  term  of  ofRce  of  the  Justices  appointed  by  the  Governor,  expires  at  the  end  of  the 
next  session  of  the  Gpneial  Assembly.  Justice  Caton  was  first  appointed  to  fill  the  vacancy 
occasioned  by  the  resigrnation  of  Justice  Ford,  and  subsequentl.y  to  fill  that  occasioned  by 
the  death  of  Justice  Robin  on.  Justice  Shields  was  appointed  in  the  place  of  Justice 
Semple,  and  Justice  Thomas  succeeded  Just  ce  Douglass.  Justice  Semple  succeeded  Jus- 
tice Breese;  Justice  Young,  Justice  Smith;  and  Justice  Robinson,  Justice  Caton. 
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fikst  circuit. 
Justice  LOCKWOOD. 


SECOND  circuit. 

JusncB  BREESE.  Justice  SEMPLE.  Justice  SHIELDS. 

third  circuit. 
Justice  SCATES. 

fourth  circuit. 
Chiep  Justice  WILSON". 

FIFTH  CIRCUIT. 

Justice  DOUGLASS.  Justice  THOMAS. 

SIXTH  circuit. 

Justice  BROWNE. 

SEVENTH   circuit. 

Justice  SMITH.  Justice  YOTHSTG. 

EIGHTH  CIRCUIT. 

Justice  TREAT.  Justice  FORD. 

NINTH  circuit. 

Justice  CATON.  Justice  ROBINSON.  Justice  CATON. 


ROLL  OF  ATTORNEYS 

or  THB 

SUPREME  COURT  OF  THE  STATE  OF  ILLINOIS, 

VfVSO 

THEIE  PfiESENT  RESIDENCES,  SO  FAR  AS  A8CERTAINBD 

OONTHmBD  FROH  'VOVOMM  U. 


1838. 
J.  J.  Brown,  Danville,  Vermilion  Co. 

1839. 
Daniel  H.  Gilmer,  Pittsfield,  Pike  Co. 


1840. 


Charles  A.  Savage,  Quincy. 

Benjamin  F.  Edwards,  Springfield. 

Benjamin  West,  Rochester,  Sanga- 
mon Co. 

La  Fayette  McCrUlis,  Carlinville, 
Macoupin  Co. 


William  H.  Underwood,    Belleville, 

St.  Clair  Co. 
Justin  Butterfield,  Jr.,  Springfield. 
Jesse  O.  Norton,  Juliet,  Will  Co. 
John  H.  Burress. 


1841. 


James  Nevitt,  Carmi,  White  Co. 

John  S.  Wyckoff,  Fulton  Co. 

Patrick  Ballingall,  Chicago. 

Elias  M.  Mackemer. 

William  D.  Barry,  St.  Charles,  Kane 

Co. 
John  F.  Smith,  Oquawka,  Henderson 

Co. 
Jesse  Quinn  Thornton,  Quincy. 
Stevens  S.  Jones,   St.  Charles,   Kane 

Co. 
John  Wilson  Drury,  Rock  Island. 
Richard  Hollister. 
George  Trumbull,  Belleville,  St.  Clair 

Co. 
J.  Seth  Post,  Decatur,  Macon  Co. 
Josiah  McRoberts,  Danville,  Vermil- 
ion Co. 
John  H.  Murphy,  Danville,  Vermilion 

Co. 
Joseph  Peters. 
A8ahelGridley,Bloomington,  McLean 

Co. 
Clifton  H.  Moore. 
Ira  L.  Hewitt. 
Oliver  Friend,  Virginia,  Cass  Co. 


James  W.  Norris,  Chicago. 

John  W.  Evans,  Jacksonville. 

Augustus  M.  Heslep,  Jacksonville. 

Ebenezer  B.  Stephens,  Warsaw,  Han- 
cock Co. 

Benjamin  F.  James,  Tremont,  Taze- 
well Co. 

Charles  N.  Mackubin,  Yorkville, 
Kendall  Co. 

Peter  W.  Deitz,  McHenry,  McHenry 
Co. 

D.  Lord  Smith,  Georgetown,  Kendall 
Co. 

Silas  W.  Bobbins,  Alton. 

Benjamin  F.  Fridley,  Geneva,  Kane 
Co. 

GrifBn  Smith,  Georgetown,  KendaU 
Co. 

Isaac  N.  Arnold,  Chicago. 

Walter  Wright,  Chicago. 

William  S.  Brown,  Dubuque,  I.  T. 

Orsemus  D.  Day,  Aurora,  Kane  Co. 

John  M.  Douglass,  Galena. 

Halsey  O.  Merriman,  Peoria. 

Charles  F.  Whitney. 


VI 


EOLL  OF  ATTOENEYS. 


Amos  F.  Patrick,  Juliet,  Will  Co. 
Carlo  M.  Woods,  Quiacy. 
Joseph  Knox,  Rock  Island. 
Henry  W.  Moore,  Equality,  Gallatin 

Co. 
Ivory  Quimby,   Monmouth,  Warren 

Co. 
Simon  P.   Shope,   Ottawa,   La  Salle 

Co. 
Abraham  Hoes,  Ottawa,  La  Salle  -Co. 
Alfred  Kitchell,  Olney,  Richland  Co. 
John  M.  Crothers,  Ottawa,  La  Salle 

Co. 
Franklin  Niles. 
James  W.    Singleton,    Mt.    Sterling, 

Brown  Co. 
Theophilus  L.   Dickey,   Ottawa,   La 

SaUe  Co. 


Ralph  V.  M.  Croes,  St.  Charles,  Kane 
Co. 

Franklin  Emerson,  Decatur,  Macon 
Co. 

Charles  Morgan. 

John  Kershaw. 

Hezekiah  M.  Wead,  Peoria. 

John  Wentworth,  Chicago.  ■'. 

William  H.  Leonard,  Tremont,  Taze- 
well Co. 

Spencer  Cone,  Fulton  Co. 

William  E.  Little,  Juliet,  Will  Co. 

James  L.  D.  Morrison,  Bellville,  St. 
Clair  Co. 

Henry  Augustus  Mix,  Oregon  City, 
Ogle  Co. 

Henry  Roberts,  Oregon  City,  Ogle 
Co. 


1842. 


William  L.  Sloss,  Alton. 

Charles  R.  Wells,  Springfield. 

James  Birdsall,  Ottawa,  La  Salle  Co. 

William  C.  Bostwick,  Galena. 

Alfred  D.  Green. 

Thomas  D.  Robertson. 

William  B.  Parker,  Tremont,  Taze- 
well Co. 

Benjamin  F.  Orear,  Jacksonville. 

James  S.  Irwin,  Mt.  Sterling,  Brown 
Co. 

Ira  O.  Wilkinson,  Jacksonville. 

Artemas  L.  Holmes,  Galena. 

Elisha  B.  Washburne,  Galena. 

Lewis  B.  Thornton,  Shelbyville, 
Shelby  Co. 

Henry  Dusenbury,  .Jacksonville. 

Daniel  L.  Case,  Nashville,  Washing- 
ton Co. 

Edwin  R.  Mason,  Dixon,  Lee  Co. 

Thomas  B.  Paine,  Mt.  Sterling,  Brown 
Co. 

Mason  Brayman,  Springfield. 

Ebenezer  M.  Leal,  Winchester,  Scott 
Co. 

John  M.  Wilson,  Olney,  Richland 
Co. 

John  P.  Jordan,  Winchester,  Scott  Co. 

Edward  H.  Hubbard. 

E.  Webster  Evans,  Grand  de  Tour, 
Ogle  Co. 

James  W.  Reed,  Unity,  Alexander  Co. 

Charles  Oilman,  Quincy. 

George  C.  Dixon,  Quincy. 

Calvin  A.  Warren,  Quincy. 

Henry  W.  Clarke,  Chicago. 

William  C.  Kinney,  Belleville,  St. 
Clair  Co. 

Joseph  G.  Himt,  Kaskaskia. 

John  Sears,  Jr.,  Lockport,  Will  Co. 

Edward  L.  Mayo,  Sycamore,  DeKalb 
Co. 


Benjamin  F.  Gurley. 

Frederick  A.  Thomas. 

James  Thorington.  ; 

Aquila  Parker. 

Isaac  P.  Stevens,  Galena. 

James  White  Leal,  Winchester,  Scott 
Co. 

Edward  H.  Buckley,  Columbus,  Mar- 
quette Co. 

Timothy  Barlow,  Jonesborough,Union 
Co.  • 

William  H.  Ralston,  Carthage,  Han- 
cock Co. 

Henry  B.  Stillman,  Canton, Fulton  Co. 

John  W.  Lincoln. 

William  C.  Rice,  Galena. 

George  W.  Kitchens,  Carrollton, 
Greene  Co. 

Annis  Merril,  Belleville,  St.  Clair  Co. 

J.  Ambrose  Wight,  Chicago. 

John  W.  Marsh,  Carthage,  Hancock 
Co. 

John  B.  Holland,  Versailles,  Wood- 
ford Co. 

Conrad  Baker. 

Eli  B.  Ames,  McHenry,  McHenry  Co. 

William  B.  Plato,  Aurora,  Kane  Co. 

Lloyd  T.  Posey,  Shawnee  town. 

JohnE.  Naill,Jonesborough,Kane  Co. 

William  M.  Merrick. 

Zelotes  B.  Mayo,  Sycamore,  DeKalb' 
Co. 

Thomas  L.  Harris,  Petersburgh,  Me- 
nard Co. 

James  E.  Waldo,  Meredosia,  Morgan 
Co. 

Horace  L.  Cooley,  Quincy. 

Nelson  G.  Edwards,  Alton. 

William  H.  Bissell,  Belleville, St.  Clair 
Co. 

Abraham  K.  Smedes,  Springfield. 

Lucien  B.  Leach. 


KOLL   OF  ATTOENEYS. 


Vll 


Wells  Colton,  Bloomington,  McLean 
Co. 

Elliot  Bohannon  Herndon,  Sprlng- 
lield. 

William  Duncan  Briggs,  Tremont, 
Tazewell  Co. 

Anson  S.  Miller,  Rockford,  Winne- 
bago Co. 

Cyrus  F.  Miller,  Rockford,  Winne- 
bago Co. 

Oliver  L.  Davis. 

William  P.  Sloan,  Farmington,  Ful- 
ton Co. 


Walter  B.  Sloan,  Farmington,  Fulton 

Co. 
George  T.  Brown,  Alton. 
Jacob    Thomas    Hanson,    Nashville, 

Washington  Co. 
Benjamin    R.     Hampton,     Macomb, 

McDonough  Co. 
Albert  Dodd,  Bloomington,  McLeanCo 
Kersey  H.  Fell,  Bloomington,  McLean 

Co. 
Charles  S.  Hempstead,  Galena. 
Andrew  J.  Brown,  Sycamore,  DeKalb 

Co. 


1843. 


Pallas  Phelps,  Chicago. 

Edmund  Q.  S.  Waldron,  Illinoistown, 
St.  Clair  Co. 

William  A.  Denning,  Cairo,  Alexan- 
der Co. 

Samuel  Y.  Jones,  Bel videre,  Boone  Co. 

Nathan  W.  Ayer. 

George  Waterhouse,  Jerseyville,  Jer- 
sey Co. 

Charles  McClure,  McHenry  Co. 

Horatio  C.  Nelson,  Olney,  Richland 
Co. 

Charles  Johnston. 

J.  Bleeker  Dodge,  Kendall  Co. 

Richard  S.  Nelson,  Benton,  Franklin 
Co. 

Calvin  Serl,  Crystal  Lake,  McHenry 
Co. 

Xerxes  F.  Trail,  Waterloo,  Monroe 
Co. 

George  Walker,  Springfield. 

Silas  Noble,  Wiskonsan  Territory. 

Lewis  B.  Wynn,  Petersburg. 

Shepard  G.  Patrick. 

Lucien  B.  Adams,  Springfield. 

Wyllys  H.  Chapman,  Columbus,  Mar- 
quette Co. 

Louis  M.  Booth,  Quincy. 

William  J.  Phelps,  Mercer  Co. 

Thomas  F.  Hanson. 

David  C.  Tuttle. 


Charles  Johnson,  Nashville,  Wash- 
ington Co. 

Mark  W.  Delahay,  Winchester,  Scott 
Co. 

Joseph  N.  Conrad. 

James  Johnson,  Lewiston,  Fulton  Co. 

Madison  E.  HoUister. 

John  L.  McConnel,  Jacksonville. 

J.  Merrick  Bush,  Pittsfield,  Pike  Co. 

Asahel  L.  Powers. 

Wesley  Sloan,  Golconda,  Pope  Co. 

Lewis  Corbin. 

Hugh  Wallace. 

William  H.  Benneson. 

Jas.  M.  Burt. 

Allan  Mcintosh,  Naperville,  Du  Page 
Co. 

James  H.  Quinn,  Kaskaskia. 

Julius  Wadsworth,  Chicago. 

Edmund  Laws. 

Hiram  L.  Morey. 

Robert  S.  Blackwell. 

Charles  L.  Starbuck,  Pinckneyville, 
Perry  Co. 

George  Everly  Montgomery. 

Gilbert  Leroy. 

R.  D.  Campbell. 

Jackson  Grimshaw. 

John  L.  Curtis,  Belvidere,  Boone  Co. 

Elijah  W.  Ward,  Belvidere,  Boone 
Co. 


ADDITIONAL  RULES. 


ADOPTED,  JULY  TERM,  1841. 

XXXII.  Ordered,  That  the  clerk  be  required,  without  delay, 
to  collect  the  books  belonging  to  the  library  of  the  Supreme 
Court,  and  arrange  them  properly  in  his  office,  on  shelves,  or 
otherwise,  in  order  to  their  security. 

XXXIII.  Ordered,  further,  That  he  adopt  such  rules  and 
regulations  as  to  their  safe  keeping,  as  he  may  deem  proper  and 
expedient. 

KtTLE  XX.     Amended  July  term,  1841 

Ordered,  That  the  counsel  for  the  plaintiff,  in  every  writ  of: 
error,  and  for  the  appellant,  in  every  appeal,  furnish  the  court, ' 
before  the  argument  of  such  writ  of  error  or  appeal,  with  an 
abstract  or  abridgment  of  such  parts  of  the  record,  pleadings,  or 
proceedings  in  such  cause,  as  said  counsel  shall  deem  necessary 
to  a  full  understanding  of  the  errors  relied  on,  and  also,  at  the 
same  time,  a  copy  of  his  points  and  authorities ;  and  should  the 
court  require  more  copies  of  said  abstract  and  points,  the  court 
will  order  the  same ;  and  it  shall  be  the  duty  of  the  clerk  to  make 
the  required  copies,  and  his  fees  therefor  shall  be  taxed,  as  for 
other  copies,  as  part  of  the  costs  of  the  suit,  unless  the  counsel 
filing  the  abstract,  shall  elect  to  furnish  the  additional  copies  that 
may  be  required. 

ADOPTED,  DECEMBER  TERM,  1843. 

XXXIY.  Hereafter,  all  the  causes  in  which  The  People 
are  a  party,  and  have  a  direct  interest  in  the  decision,  shall  be 


X  ADDITIONAL  KULES. 

placed  by  the  clerk  at  the  head  of  the  docket ;    anything  repug- 
nant hereto  in  Rule  XV  is  hereby  repealed. 

XXX Y.  Wheke  the  judgment  of  the  court  below  is  affirmed 
in  this  court,  execution  may  issue  from  this  court  for  the  amount 
of  said  judgment  and  all  costs,  at  the  option  of  the  successful 
party,  or  if  such  party  so  elect,  a  writ  of  procedendo  shall  be 
issued  to  the  court  below,  upon  the  payment,  by  the  successful 
party,  of  the  costs  made  by  him,  in  this  court. 

XXXYI.  After  the  first  day  of  May  next,  the  clerk  is  autho- 
rized to  demand  payment  in  advance,  before  he  shall  be  required 
to  perform  any  official  service :  Provided^  that  if  any  party 
shall  deposit  five  dollai's  with  the  clerk,  or  shall  give  security, 
signed  by  some  person  to  be  approved  by  the  clerk,  for  the  pay- 
ment of  all  costs  such  party  may  make  or  be  adjudged  to  pay, 
then  so  much  of  this  rule  as  requires  payment  in  advance,  shall 
not  apply  to  such  party. 

Rules  XXX  and  XXXI  rescinded. 

Oedeeed,  That  the  rules  requiring  attorneys  to  be  examined 
in  open  court,  be  rescinded. 

Tbeat  and  Douglass,  Justices,  dissented  from  the  last  order. 
For  tlie  preceding  rules,  see  the  first  and  second  volumes  of  these  Reports. 


TABLE 


OF    CASES    KEPOETED    IK    YOLUME. 


A. 

Abrams  v.  Camp 290 

Adams  v.  Wooldridge 255 

Aersten,  State  Bank  of  Illinois  v.  .135 

Aldrich  v.  Sharp 261 

Alexander,  Wilson  v 393 

Allen  V.  Smith 97 

Alton  (City  of),  Sawyer  v 127 

Ankeny  v.  McMahon 12 

Archer  v.  Bogue 526 

Armstrong,  Updike  v 564 

Artus,  Hilborn  a 344 

Averill  v.  Field 390 

Ayres,  McConnel  v 210 

Ayres,  Gerrish  v 245 

B. 

Bacon,  McDonald  v 428 

Bailey  v.  Cromwell 71 

Bank  of  Illinois  (State)  v.  Aersten..  135 

Ballance  v.  Samuel 380 

Ballance  v.  Underhill 453 

Ballentine  v.  Beall 203 

Barger  v.  Jones 613 

Belingall  v.  Gear 575 

Beaubien,  Jamison  v 113 

Beaubieu  v.  Hamilton 213 

Beall,  Ballentine.  v 203 

Benedict  v.  Dillehunt 287 

Bennett,  Wright  v 258 

Bland  v.  The  People 364 


Bogue,  Archer  v. 526 

Bonesteel,  Dunbar  v 33 

Boyer  v.  Sweet 120 

Bracken  v.  Kennedy 558 

Bradley  v.  Morris 182 

Bradley  v.  Cose 585 

Breese,  Tiffany  v 49^ 

Bristol  V.  Phillips 287 

Bruner  v.  Manlove 339 

Brush,  Miere  v 21 

Buckingham,  Cooper  v 546 

Buckmaster  v.  Carlin 104 

Buckmaster,  Ryder  v 196 

Burnap  v.  Dennis 478 

Burrass  v.  Hewitt 224 

Burton,  Davis  v 41 

c. 

Calhoun  v.  Wright 74 

Camp,  Abrams  v 290 

Campbell  v.  Quinlin .288 

Campbell  v.  Whetstone 361 

Camden  v.  McKoy 437 

Canal  Commissioners,  The  People 

V.      153 

Canal  Commissioners,  The  People 

V 54") 

Cannon  v.  Kinney 9 

Capps  V.  Smith 177 

Carlin,  Buckmaster  v lot 

Carpenter  v.  Mather 374 


Xll 


TABLE  OF  CASES  KEPORTED. 


Carson  v.  Merle 168 

Case,  Bradley  v 585 

City  of  Alton,  Sawyer  v 127 

Clabaugh,  Roper  v 166 

Clement,  Delahay  v 201 

Clifford  V.  Keating 250 

Coleman  v.  Frum 378 

Conkling  v.  Underbill 388 

ConoUy  v.  The  People 474 

Cook,  Kinney  v 283 

Cooper  V.  Buckingham 546 

County  Commissioners  (Greene  Co) 

V.  Smith 237 

County  Commissioners    (St.  Clair 

Co.),  Mills  V 53 

County  Commissioners  (Rock  Island 

Co.),  Thompson  v 66 

Crafts  V.  Hall 131 

Cromwell,  Bailey  v 71 

Crow,  Pettus  v 93 

Crow,  Hereford  v  423 

Cushman  v.  Dement 497 

D. 

Dana,  Phillips  v 551 

Davis  V.  Burton 41 

Davis  V.  Haydon 35 

Davis  V.  Wiley 234 

Delahay  v.  Clement 201 

Dennis,  Burnap  v 478 

Dement,  Cushman  v 497 

Dillehunt,  Benedict  v 287 

Dixon,  Graham  v 115 

Dorman,  Lane  v 238 

Dowling  V.  Stewart 193 

Doyle  V.  Knapp 334 

Duke,  Marshall  v 67 

Dunbar  v.  Bonesteel 32 

Duncan  v.  McAfee 93 

Dunlap,  Logan  v. .  .• 188 

Dunn  V.  Keegin 293 

E. 

Eamea,  Smith  v 76 

Edgar,  Howell  v 417 

Edwards  v.  Pope 465 


Elkin  V.  The  People 207 

Ellis  V.  Ewbanks 190 

Ellis  V.  Ewbanks 584 

Evans  v.  Merriweather 492 

Ewbanks,  Ellis  v 190 

Ewbanks,  Ellis  v 584 

F. 

Faggott,  Fournier  v 347 

Field,  Averill  v 390 

Fisher,  Joseph  v 137 

Fisher  v.  Stone 68 

Fishback,  Weatherford  v 170 

Fournier  v.  Faggott 347 

Frink  v.  King 144 

Frink  v.  Ryan 322 

Frum,  Coleman  v ; 378 

G. 

Gaither,  Snyder  v 91 

Gardner  v.  The  People 83 

Gear,  Belingall  v 575 

Gerard  v.  The  People 362 

Gerrish  v.  Ayres 245 

Gibbons  v.  Johnson 61 

Glover,  Ryder  v 547 

Goudy,  Wakefield  v 138 

Grable  v.  Margrave 372 

Graham  v.  Dixon 115 

Greathouse  v.  Kipp 371 

Greathouse  v.  Robinson 7 

Greathouse  v.  Smith 541 

Greenup  v.  Porter 64 

Gregory  v.  Stark 611 

H. 

Hall.  Rogers  V 5 

Hall,  Crafts  v 131 

Hamilton,  Beaubien  v 213 

Hancock  v.  Hodgson 329 

Haydon,  Davis  v 35 

Hays  V.  Smith 427 

Heaton  v.  Hulbert 489 

Hereford  v.  Crow 423 

Heslep  V.  Peters 45 

Hewitt,  Burrass  v 224 


TABLE  OF  CASES  REPORTED. 


Xlll 


Heyl  V.  Stapp 95 

Hicks,  Lee  v 169 

Hilborn  v.  Artus 344 

Hinton  v.  Husbands 187 

Hodges  Leigh  v  15 

Hodgson,  Hancock  v 329 

Hood,  Pattison  v 152 

Howell  V.  Edgar 417 

Hudson  V.  Maze 578 

Hulbert,  Heaton  v 489 

Hunt  V.  Thompson 179 

Hxisbands,  Hinton  v 187 

I. 

Inman,  Kelley  v 28 

Isaacs  V.  Steel 97 

J. 

Jamison  v.  Beaubien 113 

Johnson,  Vanderbilt  v 48 

Johnson,  Gibbons  v 61 

Jones,  Barger  v 618 

Joseph  V.  Fisher 137 

K. 

Keating,  Clifford  v 250 

Keegin,  Dunn  v 292 

Kelley  v.  Inman 28 

Kennedy,  Bracken  v 558 

King,  Frink  v 144 

King  V.  Thompson 184 

Kinney  v.  Cook 232 

Kinney,  Cannon  v 9 

Kinney  v.  The  People 357 

Kinzie,  Wilcox  v 218 

Kipp,  Greathouse  v 371 

Knapp,  Doyle  v 334 

L. 

LMapsett  V.  Whitney 170 

Lane,  Wagy  v 237 

Lane  v.  Sharpe 566 

Lane  v.  Dorman 238 

Lee  V.  Hicks 169 

Leigh  V.  Hodges 15 


Little,  Penny  v 801 

Logan,  Palmer  v 56 

Logan  V.  Dunlap 188 

Logan,  Vanhooser  v 389 

Lusk,  Smith  v 411 

M. 

Manlove,  Bruner  v 339 

Maus  V.  Worthing 26 

March,  Robertson  v 198 

Margrave,  Grable  v 372 

Marshall  v.  Duke 67 

Martin  v.  Russell 342 

Mason  v.  Park 582 

Mather,  Carpenter  v 374 

Maze,  Hudson  v 578 

McAfee,  Duncan  v 93 

McConnel  v.  Ayres 210 

McDonald  v.  Bacon .428 

McKoy,  Camden  v 437 

McLaughlin  v.  Walsh 185 

McLean  v.  Wilson 50 

McMahon,  Ankeny  v 12 

McNiel,  Witter  v 433 

Merle,  Carson  v 168 

Merri weather,  Evans  v 492 

Middleton  v.  Pritchard 510 

Miere  v.  Brush 21 

Mills    V.    The     County    Commis- 
sioners of  St.  Clair  County 53 

Moon,  The  People  v 123 

Moore,  Scott  v 306 

Moore,  Smith  v 463 

Morgan  v.  Pettit 529 

Morris,  Bradley  v 183 

Mullen  V  Smith 543 

N. 

Nexsen,  Warren  v 38 

Nichols  V.  Ruckells 298 

o. 

0 wings  V,  Thompson 502 


XIV 


TABLE  OF  CASES  EEPORTED. 


P. 

Palmer  v.  Logan 56 

Park,  Mason  v 532 

Parkinson  v.  Trousdale 367 

Pattison  v.  Hood 152 

Pearson,  The  People  v 270 

Pearson,  The  People  v 406 

Peck,  The  People  v 118 

Penny  v.  Little 301 

People  V.  Town 19 

People,  Gardner  v 88 

People  V.  Peck 118 

People  V.  Moon 128 

People   V.    The    Canal    Commis- 
sioners  153 

People,  Elkin  v 207 

People  V.  Pearson 270 

People,  Townsend  v 326 

People  V.  Scates 351 

People,  Kinney  v 357 

People,  Gerard  v 362 

People,  Bland  v 364 

People    V.    The    Canal    Commis- 
sioners  545 

People,  Stuart  v 395 

People  V.  Pearson 406 

People,  Sellers  v 412 

People,  Conolly  v 474 

Peters,  Heslep  v 45 

Pettis  V.  Westlake 585 

Pettit,  Morgan  v 529 

Pettus  V.  Crow 93 

Phillips,  Bristol  v 287 

Phillips  V.  Dana 551 

Pierson  v.  Robb 139 

Pope,  Edwards  v 465 

Porter,  Greenup  v 65 

Pritchard,  Middleton  v 510 

!  Pulliam,  Sappington  v 385 

Q. 

Quinlin,  Campbell  v 288 

R. 

Rattan  v.  Stone 540 

Reddick  v.  Smith 451 


Reilley,  Troy  v 19 

Reilley,  Troy  v 259 

Reynolds,  Wells  v 191 

Risley,  Schlencker  v 483 

Robb  V.  Smith 46 

Robb,  Pierson  v 139 

Robertson  v.  March 198 

Robinson,  Greathouse  v 7 

Rogers  v.  Hall 5 

Roper  V.  Clabaugh '. . .  .166 

Ruckells,  Nichols  v 298 

Russell,  Martin  v 342 

Ryan,  Frink  v 323 

Ryder  v.  Twiss 4 

Ryder  v.  Buckmaster 196 

Ryder  v.  Stevenson 539 

Ryder  v.  Glover 547 

.       s. 

Samuel,  Ballance  v 380 

Sappington  v.  Pulliam 385 

Sawyer  v.  The  City  of  Alton 127 

Scates,  The  People  v 351 

Schlencker  v.  Risley 483 

Scott  V.  Moore 306 

Sellers  v.  The  People 412 

Sharp,  Aldrich  v 261 

Sharpe,  Lane  v 566 

Singleton  v.  Wofford 576 

Smith,  Robb  v 46 

Smith  V.  Eames 76 

Smith,  Allen  v 97 

Smith,  Capps  v 177 

Smith,   The  County  Commission- 
ers of  Greene  County  v 327 

Smith  V.  Lusk 411 

Smith,  Hays  v 427 

Smith,  Reddick  v 451 

Smith  V.   Moore 462 

Smith,  Williams  v 524 

Smith,  Greathouse  v 541 

Smith,  Mullen  v 543 

Snyder  v.  Gaither 91 

Spaulding,  Tolman  v 13 

Stapp,  Heyl  v 95 

Stark,  Gregory  v 611 


TABLE  OF  CASES  REPORTED. 


XV 


State  Bank  of  Illinois  v.  Aersten.135 

Stebbins,  Stevens  v 25 

Steel,  Isaacs  v 97 

Stevens  v.  Stebbins 25 

Stevenson,  Ryder  v 539 

Stewart,  Dowling  v 193 

Stone,  Fisher  v 68 

Stone,  Rattan  v 540 

Stuart  V.  The  People 395 

Sweet,  Boyer  v 120 

T. 

Thompson  v.  The  County  Commis- 
sioners of  Rock  Island  County.  66 

Thompson,  Hunt  v 179 

Thompson,  King  v 184 

Thompson,  O  wings  v 502 

Tiffany  v.  Breese 499 

Tolman  V.  Spaulding 13 

Town,  The  People  v 19 

Townsend  v.  The  People 326 

Trousdale,  Parkinson  v 367 

Troy  V.  Reilley 19 

Troy  V.  Reilley 259 

TurnbuU,  Woodward  v 1 

Twiss,  Ryder  v 4 

u. 

Underhill,  Conkling  v 388 

Underbill,  Ballance  v 453 

Updike  v.  Armstrong 564 


Y. 

Vanderbilt  v.  Johnson 48 

Vanhooser  v.  Logan 389 

w. 

Wagy  v.  Lane  237 

Wakefield  v.  Goudy 133 

Waldo,  Williams  v 264 

Walsh,  McLaughlin  v 185 

Warren  v.  Nexsen 38 

Watkins  v.  White 549 

Weatherford  v.  Fishback 170 

Wells  v.  Reynolds 191 

Westlake,  Pettis  v 535 

Whetstone,  Campbell  v 361 

White,  Watkins  v 549 

Whitney,  Lampsett  v 170 

Wilcox  V.  Woods 51 

Wilcox  V,  Kinzie 218 

Wiley,  Davis  v 234 

Williams  v.  Waldo 264 

Williams  v.  Smith 524 

Wilson,  McLean  V 50 

Wilson  V.  Alexander 392 

Witler  V.  McNiel 433 

Wofford,  Singleton  v 576 

Woods,  Wilcox  V 51 

Woodward  v.  TurnbuU 1 

Wooldridge,  Adams  v . .  .255 

Worthing,  Maus  v 26 

Wright,  Calhoun  v 74 

Wright  V.  Bennett 258 


DECISIOIS'S 

OF    THIS 

SUPREME    COTJET 

OP    THE 

STATE   OF   ILLINOIS. 
JULY   TERM,    1841,    AT   SPRINGFIELD. 

Note. — WiiiSON,  Chief  Justice,  and  Smith,  Justice,  were  not  present  at  this  term. 


Horace  Woodward,  plaintiff  in  error,  v.  Gilbert  TurnbuU, 
Treasurer  of  Warren  County,  defendant  in  error. 

Error  to  Warren. 

Section  5  of  "  An  act  to  incorporate  the  inhabitants  of  such  towns  as  may  wish  to  b« 
incorporated,"  confers  upon  the  president  and  tnistees  of  incorporated  towns  the 
power  "  to  provide  for  licensing  public  shows,"  and,  by  a  fair  construction,  suspends 
within  the  limits  of  such  towns,  so  much  of  the  act  of  1829,  as  requires  a  license  from 
the  county  treasurer. 

This  cause  was  heard  in  the  court  below,  at  the  October  term, 
1838,  before  the  Hon.  James  H.  Ralston,  without  a  jury,  upon  an 
agreed  case.  Judgment  was  rendered  against  the  plaintiff  in  error 
for  $20  and  costs  of  suit. 

O.  H.  Browning  and  A.  C  Harding,  for  the  plaintiff  in  error. 

A.   Williams,  for  the  defendant  in  error. 

Douglass,  Justice,  delivered  the  opinion  of  the  court: 
This  was  an  action  of  debt,  brought  by  the  treasurer  of  Warren 
county  against  Woodward,  for  exhibiting  a  menagerie  of  animals 
and  a  circus,  in  the  town  of  Monmouth,  in  said  county,  without 
having  obtained  a  license  in  accordance  with  the  provisions  of  "An 
act  to  prohibit  shows  of  wax  figures,  tricks  of  jugglers,"  etc.,' 
approved  January  23,  1829. 

It  is  admitted  on  the  record,  that  the  town  of  Monmouth  was 
regularly  incorporated  under  the  provisions  of  "An  act  to  incor- 
porate the  inhabitants  of  such  towns  as  may  wish  to  be  incorpo- 
rated," '  approved  February  12,  1831,  and  also  that  said  Woodward, 
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before  exhibiting  said  menagerie  and  circus,  applied  to  the  proper 
authorities  of  said  town,  and  in  due  form  obtained  a  license  and 
permit  in  conformity  with  the  provisions  of  said  last  recited  act. 

The  only  question  presented  for  the  decision  of  the  court  is, 
whether  the  defendant  below  was  required  to  obtain  two  licenses, 
one  from  the  president  and  trustees  of  the  town  of  Monmouth,  and 
another  from  the  treasurer  of  the  county  of  Warren;  or  whether 
one  was  sufficient  to  authorize  him  to  exhibit  said  menagerie  and 
circus  within  the  limits  of  said  town. 

We  are  of  the  opinion  that  the  law  requires  but  one  license. 

The  fifth  section  of  the  act  of  1831,*  confers  upon  the  president 
and  trustees  of  incorporated  towns,  the  power  "to  provide  for 
licensing  public  shows,"  and,  by  a  fair  construction,  suspends,  within 
the  limits  of  such  towns,  so  much  of  the  act  of  1829,  as  requires  a 
license  from  the  county  treasurer.  The  defendant  below  having 
complied  with  the  provisions  of  the  act  of  1831,  by  obtaining  a 
license  from  the  president  and  trustees  of  said  town,  was  not 
required  by  law  to  obtain  a  license  from  the  county,  unless  he 
wished  to  exhibit  without  the  limits  of  the  town.  The  judgment 
of  the  Circuit  Court  is  therefore  reversed 

ScATES,  Justice,  delivered  the  following  dissenting  opinion: 
This  cause  comes  into  this  court  by  writ  of  error  to  the  Circuit 
Court  of  Warren  county,  to  review  the  judgment  of  that  court 
upon  an  agi'eed  case  between  the  parties,  involving  only,  by  the 
assignment  of  error,  a  construction  of  two  several  acts  of  the  legis- 
lature, passed  in  pari  materia. 

The  action  in  this  case  is  for  the  recovery  of  a  penalty,  and  the 
act  ^  should  receive  a  strict  construction,  aided  by  whatever  light 
may  be  received  from  statutes  passed  upon  the  same  subject,  and 
should  not  be  extended  beyond  the  plain  import  and  meaning  of 
the  legislature.  The  language  and  meaning  are  too  plain  and 
clear  to  admit  of  a  doubt,  that  the  full  power  to  grant  licenses  for 
shows,  is  conferred  upon  the  county  treasurer;  and  it  inflicts  a 
penalty  of  not  less  than  ten,  nor  more  than  one  hundred  dollars, 
upon  any  person  who  shall  exhibit,  without  such  license,  any  where 
within  the  body  of  the  county.  Two  years  after  the  passage  of 
this  act,  the  legislature,  by  another  act,^  on  the  same  subject, 
confers  power  upon  incorporated  towns  to  pass  ordinances  for 
licensing  shows,  amongst  other  things,  and  with  power  to  impose 
tines,  not  exceeding  five  dollars,  for  any  one  breach  of  an  ordi- 
nance, and  without  a  clause  repealing  any  former  law  establishing 
police  regulations.  I  can  see  no  repugnance  in  these  provisions  of 
the  two  acts,  which  would  warrant,  by  construction  of  the  provisions 
of  the  latter,  a  repeal  of  the  former,  by  implication  of  law.  I  regard 
the  latter  as  a  cumulative  power  and  remedy  conferred 
[*3]  *upon  that  portion  of  the  inhabitants  of  the  county,  resident 
within  the  incorporation,  adapted  to  their  situation  as  such, 

iR.  L.,  363;  Gale's  Stat.,  383.  3R.  L.,  363,  §  5;  Gale's  Stat.,  383. 
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In  the  same  section,  power  is  conferred  upon  the  trustees  to  levy 
and  collect  annually  a  tax  for  the  purpose  of  carrying  their  powers 
into  execution.  A  different  rule  of  construction  than  the  one  I  have 
laid  down,  it  seems  to  me,  would  repeal  any  former  law  conferring 
a  similar  power  upon  the  county,  if  a  rule  of  implication  such  as 
this,  is  to  prevail.  A  sufficient  reason  may  he  supposed  to  have 
existed  in  the  minds  of  the  legislature  for  making  these  powers 
and  remedies  cumulative,  in  the  fact  that  much  disorder  and  con- 
fusion, and  even  danger,  might  arise,  in  populous  cities  and  vil- 
lages, from  the  concourse  that  would  attend  such  exhibitions,  if 
they  had  not  the  power  to  prevent  them,  by  refusing  a  license, 
when  deemed  expedient;  and,  therefore,  the  legislature  conferred 
upon  them  this  power,  by  suitable  ordinances  and  penal  sanctions, 
to  provide  for  their  own  good  order  and  security,  without  intend- 
ing to  abridge  the  power  conferred  upon  the  county  over  its  whole 
territory.  The  only  repugnance  seems  to  be  that  abstract  principle 
of  justice  which  would  forbid  receiving  two  payments  for  a  part 
of  the  same  privilege.  Yet  in  criminal  proceedings  we  witness  a 
conviction  and  fine  before  a  justice,  for  a  breach  of  the  peace,  and 
in  the  Circuit  Court  a  conviction  and  fine  and  imprisonment  for  the 
same  act.  The  same  act  of  a  party  may  incur  two  penalties,  and 
constitute  two  offenses,  and  subject  the  offender  to  two  separate 
punishments,  imposed  by  two  separate  acts  of  the  legislature,  not- 
plainer,  nor  less  repugnant  in  their  provisions,  than  these. 

By  a  rule  of  repeal  by  implication,  the  5 2d  section  of  the  Crimi- 
nal Qode,  defining  an  assault  with  intent  to  murder,  etc.,  and  impos- 
ing a  penalty,  passed  in  1833,  would  repeal  the  first  section  of  the 
"Act  to  extend  the  jurisdiction  of  justices  of  the  peace,"  passed  in 
1826,  because  the  latter  imposes  a  fine  for  a  breach  of  the  peace, 
which  offense  is  included  in  the  former.  I  see  no  difference 
between  the  infliction  of  two  punishments  for  the  same  act,  when 
mere  intent  is  charged  to  constitute  one  of  the  misdemeanors  arising 
out  of  it,  and  the  imposition  of  two  penalties  for  the  same  act,  if 
done  at  a  particular  place.  No  one  will  contend  that  there  is  such 
repugnance  in  these  last  statutes,  as  will  repeal  the  latter,  by  impli- 
cation. Yet  there  is  more  that  is  repugnant  to  our  sense  and  feel- 
ings of  justice,  in  the  first  case,  than  in  the  last. 

The  record  does  not  show  that  the  trustees  had  passed  any  ordi- 
nance providing  for  the  licensing  of  shows  and  imposing  penalties. 
Still,  as  it  is  agreed  that  license  was  duly  obtained,  and  counsel 
have  not  insisted  on  any  objection  of  this  sort,  I  have  considered 
the  question  as  submitted  hj  them. 

I  am  of  opinion,  therefore,  that  the  judgment  be  affirmed. 

Judgment  reversed. 
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[*4]    *Siineon   Byder,  et   al.,  plaintiflfs   in   error,  v.  Moses  W. 
Twiss,  defendant  in  error. 

Error  to  Madison. 

The  rules  of  practice  of  the  Supreme  Court  do  not  require  that  the  scire  facias  to  hear 
errors  should  be  served  auy  specified  number  of  days  before  the  term. 

Where  a  writ  of  error,  issued  on  the  5th  of  May,  returnable  on  the  first  Monday  of  June, 
was  served  on  the  defendant  in  error  on  the  2~th  of  May,  and  judgement  was  taken,  by 
default,  on  the  IDth  of  June,  for  not  joining  in  error:  Held,  that  the  service  was  in 
due  time,  there  being  more  than  ten  days  between  the  issuing  of  the  scire  facias  and 
the  first  day  of  term,  and  that  the  plaintiffs  in  error,  after  assigning  error,  had  a  right 
to  take  a  rule  upon  the  defendant  in  error  to  join  in  error,  and  that  he  was  bound  t<> 
be  in  court,  and  comply  with  the  rule,  or  to  suffer  judgment  to  pass  against  him  by 
default. 

Where  a  judgment  has  been  taken  irregularly  by  default,  the  party  against  whom  it 
operates,  should  avail  himself  of  the  first  seasonable  moment  after  the  irregularity  is 
discovered,  to  correct  it.  After  delaying  two  terms,  without  showing  reason  for  such 
delay,  he  cannot  disturb  the'judgment. 

Although  the  23d  rule  requires  Ihat  the  assignment  of  errors  and  joinder  should  be  writ- 
ten on,  or  directly  appended  to,  the  record  in  the  cause,  and  no  assignment  of  errors 
had  been  filed  in  tht*  cause,  when  a  default,  for  not  joining  in  error,  was  taken,  yet 
the  court  wiU  not  disturb  such  default,  after  two  terms  have  elapsed,  when  no  notice 
of  a  motion  to  set  aside  the  same  has  been  given  to  the  adverse  party. 

Semble,  That  upon  motion  to  set  asid3  a  default  or  judgment,  subsequent  to  the  term  at 
which  it  was  taken,  notice  should  be  given  to  the  adverse  party. 

Breeze,  Justice,  delivered  the  opinion  of  the  court: 

This  is  a  motion  by  James  Shields,  attorney  for  the  defendant  in 
error,  to  set  aside  a  judgment  rendered  at  the  June  term,  1840,  for 
default  of  defendant's  appearance,  and  to  reinstate  the  cause  on  the 
docket,  in  the  same  condition  in  which  it  stood  previous  to  the 
rendition  of  such  judgment,  for  the  following  reasons  assigned: 

First.  Because  the  writ  of  error  in  the  cause,  which  issued  on 
the  fifth  day  of  May,  1840,  returnable  on  the  first  Monday  of  June, 
was  served  on  the  defendant  in  error  on  the  twenty-seventh  day  of 
May,  only  five  days  before  the  first  day  of  the  said  June  term;  and 
because  judgment  by  default  was  taken  on  the  tenth  day  of  June, 
1840;  and 

Second.  Because  judgment  was  taken  for  failing  to  join  in  error, 
whereas  there  was  no  assignment  of  error  on  file  at  the  time,  and 
the  defendant  in  error  not  being  required,  by  the  rules  of  the  court, 
to  appear  at  said  term,  did  not  appear  at  that  term. 

It  will  be  recollected  that  the  rules  of  practice  in  this  court  do 
not  require  that  the  scire  facias  to  hear  errors,  which  is  the  only 
process  served  on  a  defendant  in  error  (the  writ  of  error  remaining 
in  the  ofiice),  should  be  served  any  specified  number  of  days  before 
the  term.' 

*  1  Scam.,  xiii. 

Note. — A  scire  facias  to  hear  errors,  must  be  served  ten  days  before  the  return  day  there- 
of; nor  can  a  defendant  compel  the  plaintiff  to  proceed  with  the  cause  unless  he  give  plain- 
tiff ten  days'  notice,  before  the  term,  of  his  intention  to  enter  his  appearance:  BuJes  of 
Prac,  Sup.  Ct..  No.  6 

In  cases  in  which  writ  of  error  is  made  a  supersedeas,  see  Ibid,  No.  7. 

An  appt-llant  having  procured  a  reversal  of  judgment  must  give  reasonable  notice  to 
appellee  of  motion  that  cause  be  remanded  for  further  proceedings,  if  such  motion  is  not 
made  until  a  term  after  such  reversal:    Aiken  v.  Webster,  2  Gil.,  416. 

An  evasion  of  service  of  a  scire  facias  by  defendant  is  not  equivalent  to  actual  service : 
Cameron  v.  Savage,  40  111.,  124. 

But  a  rule  upon  defendant  to  join  error  will  be  granted  when  two  nihils  to  a  scire  facian 
have  been  returned,  although  there  be  no  actual  service  of  process:  Marshall  v.  Moses, 
40111.,  126. 
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By  the  tenth  rule,  which  governs  this  case,  the  service  was  in  due 
time,  there  being  more  than  ten  days  between  the  issuing  of 
*the  scire  facias,  and  tlie  first  day  of  term.     The  plaintiffs    [*5] 
in  error,  then,  had  the  right,  after  assigning  errors,  to  take 
a  rule  upon  the  defendant  to  join  in  error,  who  was  bound  to  be  in 
<;ourt   and   comply   with   the   rule.      It   was   not   complied    with, 
although  not  taken  by  the  plaintiffs  until  the  eighth  day  of  term, 
and  twelve   days  after  the  service  of  process;    consequently  the 
plaintiffs  were  entitled  to  their  judgment  by  default,  according  to 
the  terms  of  the  24th  rule. 

It  is,  however,  urged  that  there  was  in  fact  no  assignment  of 
errors  by  the  plaintiffs,  on  which  to  predicate  a  rule  upon  the 
defendant  to  join  in  error;  and  this  is  the  second  reason  urged  in 
support  of  the  motion.  The  twenty-third  rule  requires  that  the 
assignment  of  errors  and  joinder  shall  be  written  on  or  directly 
appended  to  the  record  in  the  cause  in  which  they  are  assigned. 
None  appears  in  this  case,  and  we  have  no  knowledge  that  any  was 
filed,  yet  the  question  arises,  for  this  irregularity  is  this  application 
in  time  ?  and  if  in  time,  should  not  notice  of  it  be  given  to  the 
opposite  party  ? 

Where  a  judgment  has  been  taken  irregularly,  by  default,  as 
would  appear  to  be  the  case  here,  the  party  against  whom  it  ope- 
rates should  avail  himself  of  the  first  seasonable  moment  after  the 
irregularity  is  discovered  to  correct  it.  The  defendant  in  error  had 
the  whole  of  June  and  December  terms  in  which  to  apply  to  the 
court  for  that  purpose.  Not  having  done  so,  and  showing  to  the 
court  no  reason  why  he  did  not,  he  cannot  now  be  permitted  to  dis- 
turb a  judgment  which  was  the  result  of  his  own  laches. 

As  a  rule  of  practice,  the  court  would  suppose,  that  in  motions 
like  this,  after  such  a  lapse  of  time,  the  opposite  party  should  have 
notice. 

In  the  case  decided  at  this  term,  of  JPettus  et  al.  v.  Crow  et  al.,^ 
the  opposite  party  had  notice  of  the  motion,  and  although  several 
terms  had  elapsed,  after  the  default  was  taken,  the  motion  to  set  it 
aside  was  allowed,  on  the  ground  that  this  court  had  no  jurisdic- 
tion in  the  case,  no  appeal  bond  having  been  filed,  in  pursuance  of 
the  order  of  the  Circuit  Court  allowing  the  appeal. 

Motion  denied. 

>  Post. 
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George  B.  Rogers,  appellant,  v.  Sobert  C.  Hall,  appellee. 

Appeal  from  Scliuyler. 

A  bill  of  exceptions,  under  the  practice  act,  is  not  to  be  considered  as  a  writing  of  tho 
judge,  but  it  is  to  be  esteemed  as  a  pleading  of  the  party  alleging  the  exceijtion;  and 
if  liable  to  the  charge  of  ambiguity,  uncertaintv,  or  omission,  it  ought,  like  any  other 
pleading,  to  be  construed  most  strongly  against  the  party  who  prepared  it.  (a) 

[*6]        *This  cause  was  tried  in  the  Schuyler  Circuit  Court,  at  the 
March  term,  1840,  before  the  Hon.  Peter  Lett  and  a  jury. 
"Verdict  and  judgment  were  rendered  for  the  defendant,  and  the 
cause  brought  to  this  court  by  the  plaintiff,  by  appeal. 

S.  T.  Logan,  for  the  appellant. 

0.  H.  Browning,  E.  D.  Sdker  and  B.  S.  Edwards,  for  the 
appellee. 

Ford,  Justice,  delivered  the  opinion  of  the  court:  This  is  an  action 
on  the  case  for  slander.  The  words  charged  to  have  been  spoken 
are,  that  the  plaintiff  had  attempted  to  assassinate  and  murder  the 
defendant.  The  defendant  justified  by  pleading  the  truth  of  the 
words;  and  on  the  trial  of  tne  issue  thereon,  proved  that  some  per- 
son unknown  to  the  witness  had  shot  at  and  attempted  to  assassin- 
ate the  defendant;  and  for  the  purpose  of  identifying  the  plaintiff 
as  the  person  guilty  of  the  offense,  offered  in  evidence  several 
anonymous  letters,  advertisements,  etc.,  of  a  threatening  and  hos- 
tile import;  to  the  introduction  of  which  the  plaintiff  objected,  as 
stated  by  the  bill  of  exceptions,  because  there  was  "no  evidence 
that  those  papers  were  written  by  the  plaintiff,  by  being  in  his 
handwriting,  or  otherwise."  The  court  overruled  the  objection, 
and  admitted  the  evidence  to  go  to  the  jury.  The  jury  found  a 
verdict  for  the  defendant.  The  plaintiff  moved  the  Circuit  Court 
for  a  new  trial;  which  motion  was  overruled.  The  bill  of  excep- 
tions does  not  profess  to  state  all  the  evidence,  and  we  are  left 
fairly  to  presume  that  it  was  the  intention  of  the  plaintiff  to  state 
only  so  much  of  the  testimony  as  would  raise  the  question,  whether 
the  letters,  etc.,  could,  in  any  case,  be  admissible  evidence,  without 
proof  that  they  were  actually  written  by  the  plaintiff. 

The  first  error  assigned  is  the  decision  of  the  court  in  admitting 
the  letters,  etc.,  as  evidence;  and  secondly,  in  overruling  the  lalain- 
tiff's  motion  for  a  new  trial. 

In  considering  the  first  assignment  of  error,  it  is  necessary  to 
premise  that  by  the  nineteenth  section  of  the  practice  act,  if  either 
party,  in  the  progress  of  a  trial,  shall  allege  any  exception  to  the 

(a)  A  bill  of  exceptions  is  used  for  the  purpose  of  placing  upon  the  record  some  fact  or 
ruling  of  the  court  which  would  not  appear  without  it:    Lowe  v.  Moss,  12  111.,  477. 

And  a  bill  of  exceptions  is  unnecessary  to  the  decision  of  a  court  dismissing  a  suit  upoa 
a  motion  based  upon  facts  appearing  of  record:     GaUimore  v.  Dazey  et  al,,  12  111..  14S. 

The  party  excepting  to  the  opinion  of  the  court  should  prepare  the  bill  of  exceptions, 
and  tender  it  to  the  judge  to  be  signed:     Weatherford  v.  Wilson,  2  Scam.,  255. 

The  bill  of  exceptions  should  purport  to  contain  all  the  evidence.  See  P.,  P.  &  J.  R.  R, 
Po.  V.  Mclntire,  39  111.,  297,  and  notes. 
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decision  of  the  court,  and  shall  reduce  the  same  to  writing,  the 
judge  shall  sign  and  seal  the  same.'  (a)  By  this  act,  it  is  apparent 
that  the  bill  of  exceptions  is  not  to  be  considered  as  a  writing  of 
the  judge,  but  is  to  be  esteemed  as  a  pleading  of  the  pai'ty  alleging 
the  exception;  and  if  liable  to  the  charge  of  ambiguity,  uncertainty 
or  omission,  it  ought,  like  any  other  pleading,  to  be  construed  most 
strongly  against  the  party  who  prepared  it. 

The  appellant  must  be  responsible  for  all  uncertainty  and  omis- 
sion in  his  bill  of  exceptions,  because  he  could,  and  ought,  to 
*have  written  out  the  evidence  truly  and  according  to  the  [*7] 
fact.  As  all  the  evidence  has  not  been  certified  to  this 
court,  and  as  the  letters  appear  to  have  been  objected  to  only 
because  there  was  no  proof  that  they  were  written  by  the  appellant, 
we  are  left  strongly  to  infer  that  there  might  have  been  evidence, 
of  some  other  description,  connecting  the  appellant  with  the  writing 
or  sending  the  letters,  and  thereby  conducing  to  identify  him,  as 
the  person  who  attempted  the  assassination  proved.  It  might  have 
been,  for  anything  that  appears  by  the  bill  of  exceptions,  that  the 
appellant  caused  the  letters  to  be  written;  or  that  they  were  written 
by  some  other  person,  but  sent  by  the  appellant.  In  fact  there 
might  have  been  a  great  deal  of  minute  circumstantial  evidence, 
connecting  the  appellant  with  the  sending  of  the  letters,  or  putting 
up  the  advertisements,  and  which  evidence  would  have  been  perti- 
nent on  the  trial  of  the  issue.  There  is  nothing,  therefore,  to  make 
it  appear  that  the  evidence  was  improperly  admitted. 

The  second  error  brings  into  question  the  right  of  the  plaintiff  to 
a  new  trial.  As  all  the  evidence  in  this  cause  has  not  been  certi- 
fied to  this  court,  and  as  there  is  no  such  error  in  the  proceedings 
of  the  court  below  as  would  of  itself  entitle  the  plaintiff  to  a  new 
trial,  it  is  obvious  that  we  have  no  means  of  judging  upon  the 
whole  case  submitted  to  the  jury,  whether  or  not  substantial  justice 
has  been  done  by  the  verdict.  Where  there  is  no  error  of  the 
character  alluded  to,  and  the  court  cannot  see  that  injustice  has 
been  done,  a  new  trial  ought  not  to  be  granted.  If  it  now  fails  to 
appear  that  injustice  has  been  done,  it  is  the  fault  of  the  plaintiff 
himself,  in  not  stating,  as  he  might  have  done,  the  whole  of  the  tes- 
timony in  his  bill  of  exceptions.  The  pai'ty  guilty  of  the  omission 
must  be  the  sufferer,  and  not  the  opposite  party.  For  these  reasons 
the  judgment  of  the  court  below  is  afiirmed  with  costs. 

Judgment  affirmed. 


1  R.  L.  491;  Gale's  Stat.,  533. 


(a)  R.  S.  1874,  chap.  110,  sec.  60 
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Isaac  Greathouse,  plaintiff  in  error,  v.  Robert  L.  Robinson, 
^  defendant  in  error. 

Error  to  Hancock. 

The  defendant,  to  avail  himself  of  a  defective  averment  in  a  declaration,  must  demur  to 
it.  If  he  elects  to  plead  to  the  declaration  and  go  to  trial,  he  has  no  right  to  insist 
upon  the  exclusion  of  evidence,  because  some  necessary  averment  is  omitted,  or 
defectively  set  forth. 

In  a  suit  by  petition  and  summons,  the  petition  avei'red  that  the  note  described  therein 
was  endorsed  as  follows:  "  For  value  received,  I  assign  the  within  note  to  Isaac  Great- 
house."  The  defendant  pleaded  nil  debet,  upon  which  issue  was  taken.  The  plaintiff 
offered  in  evidence  the  note  described  in  the  petition,  with  the  foregoing  assignment, 
and  the  name  of  endoi"ser  annexed,  "  L.  Allen  Key;"  Held,  that  there  was  no  variance. 

[*8]        *This  cause  was  tried  in  the  Hancock  Circuit  Court  at  the 
September  term,  1839,  before  the  Hon.  Peter  Lott.     Judg- 
ment was  rendered  for  the  defendant,  and  the  plaintiff  brought  the 
cause  to  tliis  court  by  writ  of  error. 

0.  JT.  I^rovjni7ig,  for  the  plaintiff  in  error. 

J.  A.  McDougall,  for  the  defendant  in  error. 

Ford,  Justice,  delivered  the  opinion  of  the  court:  It  appears  that 
an  action  by  petition  and  summons  was  commenced  in  the  Hancock 
Circuit  Court.  The  petition,  after  setting  forth  a  note  payable  to 
L.  Allen  Key,  proceeds  to  state  an  assignment  thereon  in  the  fol- 
lowing words:  "For  value  received,  I  assign  the  within  note  to 
Isaac  Greathouse,"  without  the  name  of  the  payee  subscribed 
thereto;  but  averring  that  the  plaintiff  thereby  became  the  proprie- 
tor of  the  note.  The  defendant  pleaded  nil  debet.  The  bill  of 
exceptions  shows  that  there  was  a  trial  of  the  cause;  and  that  the 
plaintiff  offered  in  evidence  the  note  described  in  the  petition,  with 
an  indorsement  thereon  as  follows:  "For  value  received,  I  assign 
the  within  note  to  Isaac  Greathouse.     L.  Allen  Key." 

The  defendant  objected  to  the  evidence,  and  the  court  excluded 
it,  on  account,  as  we  presume,  ol  a  supposed  variance  between  the 
assignment  stated  in  the  petition  and  that  on  the  note  offered  in 
evidence.  The  errors  assigned  bring  into  question  this  decision  of 
the  Circuit  Court. 

The  view  of  the  law  taken  by  the  Circuit  Court  is  evidently 
erroneous.  We  do  not  perceive  that  the  question  of  variance  arises 
in  the  cause.  If,  as  was  supposed,  the  averment  of  an  assignment 
of  the  note,  to  make  it  complete,  required  the  name  of  the  payee  to 
be  subscribed,  the  defendant  ought  to  have  demurred  to  the  peti- 
tion.    If,  however,  the  defendant  elect  to  plead  and  go  to  trial,  he 

Note. — A  defendant,  b.y  pleading  to  a  declaration,  admits  its  sufficiency:  Russell  v. 
Whiteside.  4  Scam  .  7.  Kven  though  he  has  previously  had  a  demurrer  overruled:  Gard- 
ner v.  Hcnjnic.  42  111.,  291;  Wann  i:  McOoon.  2  Scam. ,74;  Criseman  v.  Mathews.  1  id.,  148; 
Camp  V.  Sma'l,  44  111.,  37;  Gecman  v.  Dean,  Id.,  386;  Peck  v.  Boggess,  1  Scam.,  281;  Buck- 
viasterv.  Grrindi/,  Id.,  310. 

Variance. — Where  a  note  was  made  by  Samuel  Headley,  jr.,  but  described  in  the  declara- 
tion as  being  made  by  Samuel  Headley:  Held,  there  was  no  variance ;  Headley  v.  Shaw, 
39  111.,  354,  and  note. 
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has  no  right  to  insist  upon  the  exclusion  of  evidence,  because  some 
necessary  averment  is  omitted,  or  defectively  set  forth. 

The  court  ought  to  have  proceeded  with  the  trial  of  the  cause, 
and  heard  the  evidence;  and  if  a  verdict  had  been  found  in  favor 
of  the  plaintiff,  the  question  would  then  have  arisen,  whether  the 
averments  in  the  petition  would  warrant  a  judgment  on  the  verdict. 

The  judgment  of  the  court  below  is  therefore  reversed,  with 
costs,  and  the  cause  remanded  to  the  court  below,  for  further  pro- 
ceedings conformably  to  this  decision. 

Judgment  reversed. 


*Manly  F.  Cannon,  plaintiff  in  error,  v.  Matthew  P.  Kin-    [*9] 
ney,  defendant  in  error. 

Error  to  Sangamon. 

To  maintain  the  action  of  trespass  to  personal  property,  the  plaintiff  must,  at  the  time  the 
injury  is  committed,  have  the  actual  or  constructive  possession,  and  also  a  general  or 
qualified  property  therein,  which  may  be  either  first,  as  the  absolute  or  general  owner, 
having  the  right  to  immediate  possession;  secondlj',  as  the  qualified  owner,  coupled 
with  an  interest,  and  also  entitled  to  immediate  possession;  thirdl}',  as  bailee  with  a 
mere  naked  authority,  unaccompanied  with  any  interest,  except  as  recompense  for 
trouble,  etc.,  but  who  is  in  actual  possession;  or  fourthly,  actual  possession,'  though 
without  the  conseut  of  the  real  owner,  and  even  adverse.  The  absokite  ownership  or 
general  property  in  a  chattel,  prima  facie,  for  all  civil  purposes,  draws  to  it  the  pos- 
session. 

Where  a  horse  was  gratuitously  loaned  to  A  to  ride  to  B,  and  A,  after  having  accom- 
plished his  journey,  put  the  horse  into  the  hands  of  C,  who  put  him  into  the  hands  of 
D,  who  turned  the  horse  out  on  the  prairie  to  feed  with  his  own  horses,  and  E,  a 
stranger,  took  the  horse  and  carried  him  away:  Held,  that  A  could  rHaintairi  trespass 
against  him. 

The  rule  seems  to  be  well  settled  that,  where  the  legal  possession  of  personal  property, 
■which  is  an  incident  to  a  general  or  absolute  ownership,  is  in  one  who  has  not  the 
actual  keeping  of  the  goods,  he  may  brmg  an  action  of  trespass  for  an  injury  to  the 
same. 

The  constructive  possession  of  an  owner,  is  sufficient  to  entitle  him  to  maintain  trespass 
for  taking  personal  property  out  of  the  hands  of  a  person  to  whom  it  is  lent. 

This  cause  was  tried  in  the  Sangamon  Circuit  Court  before  the 
Hon.  Samuel  A.  Treat  and  a  jury,  at  the  July  term,  1839. 

A.  Lincoln,  for  the  plaintiff  in  error,  relied  upon  the  following 
points  and  authorities: 

I.  If  the  plaintiff  showed  himself  to  be  the  general  owner  of  the 
horse,  and  also  entitled  to  the  immediate  possession  of  him,  at  the 
time  the  defendant  seized  him,  he  showed  a  constructive  possession, 
which  is  sulKcient:      1  Chit.  Plead.,  153. 

1.  The  general  owner  of  personal  property  may  maintain  trespass 
against  a  third  person  who  takes  such  property  from  the  bailee,  by 
gratuitous  loan,  of  such  general  owner:  Ibid,  154;  3  Johns.  Dig., 
bib. 

Note. — The  action  of  trespass  to  personal  property  is  founded  on  possession,  or  on  such 
a  title  as  draws  after  it  a  constructive  possession:     Ganche  v.  Mayer,  27  111..  134. 

A  mere  landlord's  lien  upon  personal  property  is  not  enough  to  sustain  trespass:  Thm- 
ning  v  Fitch,  66  III.,  51. 

Likewise,  in  trover,  the  plaintiff  must  show  a  right  of  property  in  the  chattel,  and  also 
a  right  to  its  immediate  possession:  Forth  v.  Pursiey,  S2  lU.,  152;  Owens  et  al  v.  Weedmari, 
Id.,  409. 
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2.  The  general  owner  of  personal  property,  wbo  deposits  such 
property  with  a  bailee,  and  such  bailee  places  the  property  in  the 
hands  of  a  third  person  for  safe  keeping-^  may  maintain  trespass 
against  a  stranger  wlio  takes  such  property  from  such  safekeeper: 
e^Bac.  Abr.,  577;  1  Chit.  Plead.,  153,  note  2;  1  Pick.,  232. 

Note. — Propertj^  in  the  hands  of  a  naked  bailee  is  not  changed 
by  the  gift  and  delivery  of  the  same,  by  such  bailee,  to  a  third  per- 
son: 6  Bac.  Abr.,  title  Trespass,  E.  577;  6  Bac.  Abr.,  title  Trover, 
C  684. 

In  this  case  the  keeper  had  no  lien  upon  the  hoi'se  for  the 
keeping: 

First.  Because  there  was  a  special  undertaking  to  pay; 
[*10]        *Second.  Because  the  facts  of  the  case  do  not  raise  a  lien 
under  the  law:     Montagu  on  Lien,  29,  and  note  (/);  Esp. 
K  P.,  584. 

If  there  were  a  lien  in  favor  of  Harris,  Kinney  could  not  avail 
himself  of  it  in  defense:  3  Stark.  Ev.,  1504,  note  2;  2  K  H.  Rep., 
319;  5  T.  R.,  606;  7  East,  5,  6,  7. 

The  doctrine  of  possession,  in  the  actions  of  trespass  and  trover, 
is  precisely  the  same,  except  as  to  time.  In  trespass  it  must  be  at 
the  time  of  the  taking:  1  Chit.  Plead.,  153.  In  trover  it  must  be 
at  the  time  of  the  conversion:     Chit.  Plead.,  138. 

S.  T.  Logan,  for  the  defendant  in  error. 

Breese,  Justice,  delivered  the  opinion  of  the  court:  Cannon 
brought  his  action  of  trespass,  in  the  Circuit  Court  of  Sangamon 
county,  against  Kinney,  for  seizing  a  horse  and  converting  the  same 
to  his  own  use.  The  defendant  pleaded  not  guilty.  On  the  trial  of 
the  cause,  the  absolute  property  in  the  horse  in  question  was  proved 
to  be  in  the  plaintiff,  at  a  time  when  he  gratuitously  loaned  him  to 
one  John  Harris,  to  be  rode  by  him  from  the  Lead  Mines  to  Sanga- 
mon county;  that  said  John  Harris  did  ride  him  to  Sangamon 
county,  and  then  put  him  into  the  hands  of  his  brother  James,  for 
feeding  and  safe  keeping  through  the  winter,  without  informing 
him  to  whom  he  belonged,  but  undertaking  to  pay  for  his  feed  and 
keeping;  that  James,  horse  feed  becoming  scarce,  pur  him  into  the 
hands  of  another  brother,  Robert  Harris,  to  be  by  him  fed  and 
safely  kept  through  the  remainder  of  the  winter;  that  Robert,  after 
feeding  and  keeping  him  until  grass  came,  turned  him  on  the 
prairie  with  his  own  horses,  occasionally  salting  him,  and  all  the 
while  supposing  him  to  belong  to  John  Harris;  tliat  while  he  was 
thus  running  in  the  prairie,  the  defendant  took  and  carried  him 
away,  Robert  Harris  telling  him  at  the  time  that  he  understood  the 
plaintiff  claimed  the  horse. 

It  was  further  proved,  that  v>'hen  taken  he  was  worth  sixty -five 
dollars.  This  was  all  the  evidence  offered  on  the  part  of  the  plain- 
tiff, Avhen  he  closed  his  case. 

The  defendant  then  moved  the  court  to  instruct  the  jury,  as  m 
case  of  nonsuit,  on  the  ground  that  there  was  no  evidence  that  the 
defendant  took  the  horse  from  the  possession  of  the  plaintiff,  which 
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motion  the  court  sustained;  to  which  the  plaintiff  excepted;  and 
judgment  being  entered  against  him  for  the  costs,  he  has  brought 
his  case  here  by  writ  of  error,  and  assigns  for  error  this  direction 
of  the  court. 

To  maintain  the  action  of  trespass  to  personal  property,  the 
plaintiff  must,  at  the  time  the  injury  is  committed,  have  the  actual 
or  constructive  possession,  and  also  a  general  or  qualified  property 
therein,  which  may  be  either,  first,  as  in  the  case  of  the  absolute  or 
general  owner,  having  the  right  to  immediate  possession;  secondly, 
the  qualified  owner,  coupled  with  an  interest,  and  also 
entitled  to  immediate  *possession;  thirdly,  a  bailee  with  a  [*ll] 
mere  naked  authority,  unaccompanied  with  any  interest, 
except  as  to  recompense  for  trouble,  etc.,  but  who  is  in  actual  pos- 
session; or,  fourthly,  actual  possession,  though  without  the  consent 
of  the  real  owner,  and  even  adverse.* 

This  case  seems  to  fall  within  the  first  class  above  enumerated, 
the  plaintiff  being  proved  to  have  been,  at  the  time  of  the  gratui- 
tous loan  to  John  Harris,  the  absolute  owner  of  the  property. 
Being  so,  this  absolute  ownership  or  general  property  in  the  chat- 
tel, prima  facie,  for  all  civil  purposes,  draws  to  it  the  possession. 

The  bailment  to  John  Harris  was  for  a  specified  purpose,  to  ride 
to  Sangamon  county,  and  when  that  was  accomplished,  the  bail- 
ment was  put  an  end  to,  and  the  plaintiff's  right  to  immediate  pos- 
session of  the  property  revived. 

Placing  the  horse  in  the  hands  of  James,  and  then  of  Robert 
Harris,  did  not  change  or  in  any  manner  off-set  the  plaintiff's  right 
to  the  possession  of  the  chattel.  He  could,  upon  a  demand  made 
upon  James  or  Robert  Harris,  to  deliver  up  the  property  to  him, 
and  a  refusal  by  either  of  them,  maintain  his  action  of  trover,  their 
taking  being  lawful.  As  against  a  mere  stranger,  such  as  the 
defendant  is  shown  to  be  in  this  case,  who  came  into  possession 
tortiously,  he  can  maintain  trespass.  No  person  stood  between  the 
plaintiff  and  defendant,  entitled  to  any  rights  to  the  possession  of 
the  horse,  as  against  the  plaintiff.  He  had  a  right,  after  the  horse 
was  ridden  to  Sangamon  county,  to  reduce  him  into  actual  posses- 
sion, and  such  right  is  suflicient  to  entitle  a  party  to  the  action  of 
trespass.* 

If  property  is  loaned  to  another  for  an  indefinite  term,  the  one 
who  owns  it  can  maintain  trespass  against  him  who  takes  it  torti- 
ously;^ and  the  constructive  possession  of  an  owner  is  sufficient  ta 
entitle  him  to  maintain  trespass  for  taking  the  property  out  of  the 
hands  of  a  person  to  whom  it  is  lent.* 

The  rule  seems  to  be  well  settled,  that  where  the  legal  possession 
which  is  an  incident  to  a  general  or  absolute  ownership,  is  in  one 
who  has  not  the  actual  keeping  of  the  goods,  he  may  bring  this 
action.^ 

We  are  of  opinion  that  the  facts  in  this  case  abundantly  show  a 
sufficient  possession  on  the  part  of  the  plaintiff  to  entitle  him  to- 

1  1  Chit.  Plead.,  153-3.  2 1  Wend.,  466. 

3  9  Cowen,  687.  <  10  Wend.,  110;  1  D.  and  E.,  480. 

6  1  Pick.,  232;  Bac.  Abr.,  title  Trespass,  letter  E. 
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this  action  against  the  defendant,  a  mere  wrong-doer  and  a  stranger. 
The  judgment  of  the  Circuit  Court  directing  the  nonsuit  is 
accordingly  reversed  with  costs,  the  cause  remanded  to  the  Circuit 
Court  of  Sangamon  county,  with  directions  to  award  a  venire  de 
novo.  Judgment  reversed. 


[*12]   *John  Doe,  ex  dem.,  John  Ankeny,  plaintiff  in  error,  v. 
John  McMahon  et  al.,  defendants  in  error. 

EiTor  to  Jackson. 

Where  a  paper  is  described  in  the  body  of  it  as  sealed,  and  the  letters  "  L.  S."  are  either 
printed  or  written  opposite  the  signature  of  the  person  signing  it,  it  is  a  sealed  instru- 
ment, within  the  meaning  of  the  statute  authoring  the  use  of  a  scrawl  instead  of  a 
seal.  * 

There  is  no  substantial  difference  as  to  the  validity  or  dignity  of  a  sealed  instrument, 
whether  the  party  executing  it  writes  his  name  opposite  a  scrawl  previously  printed  or 
written,  or  actually  affixes  a  scrawl  after  signing  his  name.  If  he  places  his  signature 
opposite  a  scrawl  already  made,  he  thereby  adopts  it,  and  malies  it  his  own. 

This  cause  was  heard  in  the  court  below,  at  the  October  term, 
1838,  before  the  Hon.  Walter  B.  Scates.  The  cause  was  brought 
to  this  court  by  writ  of  error,  and  submitted  upon  briefs. 

David  J.  Baker  and  H.  Eddy,  for  the  plaintiff  in  error. 

W.  J.  Gateioood,  for  the  defendants  in  error. 

Treat,  Justice,  delivered  the  opinion  of  the  court:  This  was  an 
action  of  ejectment,  brought  in  the  Jackson  Circuit  Court  to 
recover  a  quarter  section  of  land.  Plea  not  guilty.  A  trial  was 
had,  and  judgment  rendered  for  the  defendants.  To  reverse  the 
judgment,  a  writ  of  error  is  brought  to  this  court.  The  bill  of 
exceptions  taken  in  the  cause  states  that,  after  the  plaintiff  had 
proved  title  in  his  lessor  to  the  premises  in  question,  the  defendants 
offered  to  read  in  evidence  a  paper  purporting  to  be  a  replevy  bond 
bearing  date  the  11th  of  November,  1824,  executed  by  Ankeny,  the 
lessor  of  the  plaintiff,  as  principal,  and  John  Logan,  as  surety, 
reciting  the  rendition  of  a  judgment  in  the  Jackson  Circuit  Court, 
on  the  20th  of  August,  1824,  for  $336.50,  in  favor  of  John  Black, 
against  said  Ankeny,  as  the  administrator  of  Snyder;  the  issuing  of 

NoTR.  It  will  be  presumed  that  all  the  signers  of  an  instrument  indicating,  upon  its  face, 
an  intention  to  seal  it,  adopted  any  seal  or  scrawl  that  may  be  annexed  to  the  name  of 
one:     Davis  v.  Burton  et  al.,  post,  41;  McLean  v.  Wilson,  post,  i)0. 

But  if  tlie  instrument  does  not  purport,  upon  its  face,  to  be  under  seal,  only  those  sign- 
ing, after  one  annexing  a  seal  to  his  name,  will  be  presumed  to  adopt  the  seal:  Eames  v. 
Preston  et  al..  X!0  111..  389. 

Brackets  are  a  sufficient  seal:    Id. 

But  a  promissory  note  is  not  a  sealed  instrument  without  a  seal,  even  if  it  is  stated  in 
the  body  of  the  note  that  it  is  given  under  seal:     Vance  v.  Funk,  2  Scam.,  263. 

And  where  a  seal  to  an  instrument  was  an  indispensable  formality  in  order  to  give  the 
court  jurisdiction  to  enter  judgment  on  an  award:  Held,  in  the  absence  of  a  scrawl, 
that  the  instrument  was  not  sealed,  thougli  it  stated  it  was  signed  under  seal:  Hamilton 
V.  Hamilton,  37  111.,  158. 

Whether  an  instrument  is  under  seal  is  a  question  for  the  court:  Schwartz  v.  Herrenr- 
kind,  26  111.,  208. 
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an  execution  thereon;  and  conditioned  for  the  ])ayment  of  the  judg- 
ment within  three  years,  agreeably  to  the  provisions  of  "An  act 
concerning  judgments  and  executions,"  approved  February  iVtli, 
1823,'  and  also  a  writ  oi  fieri  facia  n  issued  on  the  5th  of  February, 
1829,  on  the  said  bond,  against  Ankeny  and  Logan.  To  the  read- 
ing of  the  bond  a^ndi  fieri  facias  the  plaintiff  objected,  but  the  court 
overruled  the  objection,  and  the  papers  were  read  to  the  jury.  It 
was  conceded  on  the  trial  that,  if  the  bond  was  sufficient  to  author- 
ize the  issuing  of  the  fieri  facias,  it  had  been  regularly  issued,  after 
forfeiture  of  the  condition  of  the  bond,  and  title  in  the  defendants 
was  shown  by  regular  sales. 

*Several  errors  are  assigned,  but  the  only  one  relied  on  is  [*13] 
the  following: 

That  the  Circuit  Court  erred  in  permitting  the  paper  purporting 
to  be  a  replevy  bond,  and  the  fieri  facias  issued  thereon,  to  be  read 
as  etidence  to  the  jury.  It  is  contended  by  the  plaintiff  that  the 
instrument  read  in  evidence  is  not  a  bond,  the  seals  or  scrawls  of 
the  parties  not  being  affixed  to  it. 

The  paper  in  question  is  desci-ibed  in  the  body  of  it,  as  sealed 
with  the  seals  of  the  parties,  and  the  letters  "  L.  S."  are  in  print 
opposite  the  names  of  Ankeny  and  Logan  respectively.  The  first 
section  of  "An  act  concerning  practice  "^  (a)  provides  "  that  any 
instrument  of  writing,  to  which  the  maker  shall  affix  a  scrawl  by 
way  of  seal,  shall  be  of  the  same  effect  and  obligation,  to  all  intents, 
as  if  the  same  were  sealed."  This  statute  gives  equal  solemnity  to 
instruments  to  which  the  signers  affix  their  scrawls,  as  to  those 
to  which  they  affix  their  seals  by  impression  on  wax  or  other  tenaci- 
ous substance.  But  it  is  urged  that  to  give  them  the  dignity  of 
sealed  instruments,  the  scrawls  should  be  actually  affixed  by  the 
signers.  We  do  not  perceive  any  good  reason  for  this  distinction. 
The  printing  of  the  scrawl,  or  the  characters  representing  a  seal,  is 
as  legible  and  durable  as  if  made  with  a  pen  by  the  party,  the  only 
other  usual  mode  of  affixing  a  scrawl  by  way  of  seal;  and  it  equally 
indicates  the  intention  of  the  signer  as  to  the  character  of  the 
instrument.  We  can  see  no  substantial  difference  as  to  the  validity 
or  dignity  of  the  instrument,  whether  the  party  executing  it  writes 
his  name  opposite  a  scrawl  previously  printed  or  written,  or  actu- 
ally affixes  a  scrawl  after  signing  his  name. 

If  he  places  his  signature  opposite  a  scrawl  already  made,  he 
thereby  adopts  it,  and  makes  it  his  own.  These  views  are  strength- 
ened by  reference  to  the  decisions  in  1  McLean,  462;  2  Blackf.,  322; 
and  3  Blackf.,  162. 

The  judgment  of  the  court  below  is  affirmed  with  costs. 

Judgment  affirmed. 
iR.  L.,  377;  Gale's  Stat.,  894.  »R.  L.  496;  Gale's  Stat.,  529. 


• 


(a)  R.  S.  1874,  chap.  29,  sec.  1. 
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JDaniel   Tolman,    impleaded,  etc.,  plaintiff  in   error,  v.  Henry 
Spaulding,  defendant  in  error. 

Eh'ror  to  Madison. 

It  is  well  settled,  that  in  actions  ex  contractu,  against  several,  the  plaintiff,  to  entitle  him- 
self to  recover,  must  prove  a  promise  as  to  all  of  the  defendants.  He  is  not  permitted 
to  take  judgment  against  a  part  of  the  defendants,  and  enter  a  noZte  prosequi  aato 
the  rest,  unless  a  defense  personal  to  them  is  interposed. 

The  entry  of  a  nolle  prosequi  as  to  a  defendant  who  pleads  the  general  issue,  in  an  action 
ex  contractu,  against  several,  discharges  all. 

[*14]        *The  proceedings  in  this  cause  were  had  at  the  February- 
term,  1839,  of  the  Madison  Circuit  Court,  before  the  Hon. 
Sidney  Breese. 

The  cause  was  argued  ex  parte  by  S.  Strong  and  Wm.  Martin, 
for  the  plaintiff  in  error. 

Treat,  Justice,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumjysit,  brought  in  the  Madison  Circuit 
■Court,  by  Spaulding  against  Tolman,  Martin,  McDow  and  Patterson, 
upon  a  joint  contract.  Process  was  served  only  on  Tolman  and 
Martin.  Martin  appeared  and  pleaded  non  assumpsit,  on  which 
plea  Spaulding  took  issue.  A  jury  was  sworn  to  try  the  issue,  and 
by  the  agreement  of  the  parties,  a  juror  was  withdrawn,  the  plain- 
tiff submitted  to  a  nonsuit,  and  the  court  rendered  judgment 
against  him  for  the  costs.  Spaulding  then  proceeded  to  take  judg- 
ment by  default  against  Tolman,  a  writ  of  inquiry  was  awarded, 
and  the  jury  assessed  Spaulding's  damages  to  $127.05,  upon  which 
assessment  the  court  rendered  judgment.  To  reverse  this  judg- 
ment, Tolman  brings  this  writ  of  error,  and  now  assigns  for  error, 

That  the  court  erred  in  rendering  a  judgment  against  Tolman, 
after  the  plaintiff  below  had  submitted  to  a  nonsuit,  upon  the  trial 
of  the  issue  between  him  and  the  other  defendant,  Martin. 

It  is  well  settled,  that  in  actions  ex  contractu,  against  seve.'al,  the  ■ 
plaintiff,  to  entitle  himself  to  recover,  must  prove  a  promise  as  to 

Note. — Where  an  action  ex  contractu  is  brought  against  several  joint  defendants,  recov- 
ery must  be  had  against  all,  or  none,  unless  one  or  more  of  them  interpose  a  defense  per- 
sonal to  himself:  Kimmel  v.  Sliultz  et  at.,  Breese,  169;  Owen  v.  Bond,  Id.,  128;  Laddv. 
Edwards,  Id.,  i82;  Russell  v.  Hogan.  1  Soam.,  55t>;  Hoxey  v.  Count}/  of  Macoupin,  2 
Scam.,  3t);  McConiiel  v.  Swailes,  Id.,  571;  Frink  v.  Jones,  4  Scam.,  170;  Wight  v.  Meredith, 
Id.,  360;  Fuller  r.  Eobb,  ~'6  111.,  246;  Gribbin  v.  Thompson,  28  HI.,  61;  Briggsv.  Adams,  31 
111.,  486;  Morrow  v.  Tlie  People,  2.i  111.,  330;  Griffith  v.  Furry,  30  III.,  2.51 ;  Stewart  v.  Peters, 
33  111.,  384;  Flake  v.  Carson.  Id.,  518;  Barbour  v.  White.  37  111.,  164;  Davidson  v.  Bond.  Vi 
111..  84;  Garretson  v.  Strawn.  r>4  111.,  403;  Gould  v.  Stemburg,  69  111.,  531;  Pettis  v.  Atkins, 
60  111.,  4.i4;  Byers  v.  First  Nat.  Bank  of  Vincennes,  85  111.,  423;  C.  <£  St.  L.  R.  R.  Co.  v. 
Easterly,  89  111.,  156. 

In  entering  a  default  against  onu  of  two  defendants  in  a  suit,  the  court  should  stay  all 
further  proceedings  as  to  him,  until  the  trial  of  the  issues  temlered  by  the  oilier  defend- 
ant. On  the  trial  of  those  issues,  the  jury  may  be  directed  to  assess  thi»  damages  against 
the  party  in  default:  Fink  v,  Jones,  4  Scam.,  170;  Wright  v.  Meredith,  Id.,  360;  Teal  v. 
Russell,  2  Scam.,  319;  Dow  v.  Rattle,  12  111.,  :W^;  Faulk  v.  Kellums.  54  III.,  189. 

By  statute,  judgment  may  be  taken  against  the  defendants  served  with  process,  and 
plaintiff  may  afterward  have  a  summons,  in  the  nature  of  a  scire /ac^as  against  the  defen  " 
ants  not  previously  served:     Ogden  v.  Boioen,  2  Scam.,  33;  Fender  v.  Stiles,  31  111.,  460; 
S.  1H45,  p.  413,  sec.  6:  R.  S.  1874,  chap.  110  sec.  10. 

And  the  proof  should  be  the  same  as  if  all  were  served,  before  a  recovery  can  be  h 
against  any  of  the  defendants:     Griffith  v.  Furry,  30  111.,  251. 
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all  of  the  defendants;  and  he  is  not  permitted  to  take  judgment 
against  a  part  of  the  defendants,  and  enter  a  nolle  j^fosequi  as  to 
the  rest,  unless  a  defence  personal  to  them  is  interposed. ' 

The  entry  of  a  nolle  p)-osequi  as  to  a  defendant  who  pleads  the 
geTieral  issue,  in  an  action  ex  contractu,  against  several,  discharges 
all.2 

In  this  case,  no  defense  personal  to  the  defendant,  Martin,  being 
interposed,  the  plaintiff  was  bound  to  show  the  joint  liability  of  all 
the  parties  sued;  and  failing  to  do  so,  and  submitting  to  a  nonsuit 
as  to  one,  he  is  estopped  from  proceeding  further. 

The  entry  of  the  nonsuit  is  an  admission  that  he  cannot  recover 
against  all,  and  it  ends  the  suit  as  to  all  the  parties. 

The  judgment  of  the  Circuit  Court  against  the  plaintiff  in  error, 
is,  therefore,  reversed  with  costs. 

Judgment  reversed. 

Note. — See  Russell  et  al.  v.  Hogan  et  al.,  1  Scam.,  553;  Teal  v.  BusseUetaU, 
2  Scam.,  331;  McConnelv.  Swailes,  Ibid.,  572. 


*Einanuel  J.  Leigh,  plaintiflf  in   error,  v.  Seth    Hodges,    [*15]' 
defendant  in  error. 

Error  to  Montgomery. 

A  motion  to  withdraw  a  plea  is  always  addressed  to  the  discretion  of  the  court,  (a) 

It  is  not  error  for  the  Circuit  Court  to  permit  a  defendant  to  withdraw  his  plea  of  the  gen- 
eral issue,  after  issue  has  been  taken  upon  that  and  several  special  pleas. 

Witnesses,  who  are  subpoenaed  in  a  cause,  are  entitled  to  their  fees,  whether  they  are 
sworn  or  not. 

It  is  a  well  settled  rule,  that  exceptions  to  the  charge  of  the  judge  should  be  taken  at  the 
time  the  charge  is  given,  and  before  the  jury  retire,  though  they  need  not  then  be 
written  out.    It  is  too  late  to  take  exceptions  after  the  verdict  is  rendered,  (b) 

It  does  not  always  follow  that  a  new  trial  will  be  granted,  even  if  the  jury  find  against  the 
weight  of  evidence,  against  the  instructions  of  the  court,  or  through  misdirection 
of  the  court  on  a  point  of  law,  provided  the  court  is  satisfied  that  justice  has  been 
done,  (c; 

>  1  Chit.  Plead.,  51;  20  Johns.,  123. 

2Tidd's  Pract.,  9th  ed.,  682  and  896;  3  Cowen,  374. 


fa)  A  party  has  a  right  to  withdraw  his  plea:  Ayes  v.  Kelly,  11  HI.,  17;  Dana  v.  Adams, 
13  111.,  69  ;  Fitzqerrel  v.  Furgeson,  2.i  111.,  138.  , 

But  an  exception  is  made  in  an  action  for  slander:    Spencer  v.  McMasters,  16  HI.,  405. 

The  granting  or  refusing  an  application  to  withdraw  a  plea  rests  in  the  discretion  of  the 
court:  Ctemson  v.  S'ctte  Bk.  of  111.,  1  Scam.,  45;  jV.  E.  F.  dt  M.  Ins.  Co.  v.  Wetmore,  :W 
111.,  •m.  overruling  Ayes  v.  Kelly  on  this  point.  And  only  a  clear  abuse  of  such  discretion 
can  be  assigned  for  error:    Phillips  v.  The  People,  54  111.,  429. 

(h)  Exceptions  to  instructions  must  be  taken  at  the  time  the  instructions  are  given: 
Gibbons  v.  Johnson,  post,  61;  Dickhut  v.  Durrell,  11  111.,  72;  Hill  v.  Ward,  2  Gil.,  285; 
Sullivan  V.  Doll  ins,  13  111.,  85;  Martin  v.  Tlie  People.  Id.,  341;  Charlesworth  v.  Williams, 
16  111.,  :3:38;  Armstrong  v.  Mock,  17  111.,  166;  T.  P.  (t  W.  R.  R.  Co.  v.  Parker,  73  111.,  526;  I. 
C.  R.  R.  Co.  V.  Modglin,  85  111.,  481 ;  Board  of  Trustees  v.  Misenheimer,  89  111.,  151,  and  cases 
cited. 

(c)  Error  will  not  always  reverse:  McConnel  v.  Kibbe,  33  111.,  177,  and  Ewell's  note; 
Hpwitt  V.  Jones.  72  111.,  218;  Davenport  et  al.  v.  Cox.  81  111.,  218;  Hudsen  v.  Iladden,  82  111., 
265:  Create  V.  Willey,  83  111.,  444;  Williamsburg  City  F.  Ins.  Co.  v.  Cary.  Id.,  4-53;  City  of 
Chicago  V.  Hesing,  Id.,  204;  Hazen  et  al.  v.  Pierson,  Id.,  241;  Hnhn  v.  Hnber,  Id..  243; 
Foosv.  Sabin,  84  111.,  564;  Foster  v.  C.  (&  A.  R.  R.  Co.  Id.,  '64;  Burling  v.  L  C.  R.  R.  Co.,  85 
111.,  18;  St.  L.,  V.  <&  T.  H.  R.  R.  Co.  v.  Funk,  Id.,  460;  Trogdon  v.  Murphy,  Id.,  119;  McDon- 
ald V.  Enrilish,  Id.,  232;  Vanbrunt  v.  Singley.  Id,  281;  McNally  v.  O'Brien,  88  111.,  237; 
Howe  Machine  Co.  v.  Ballweg,  89  111.,  318;  Cavener  v.  Shinkle,  Id.,  161;  Bent  v.  Coleman, 
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A  compromise  may  be  proved  by  a  surety,  who  is  a  stranger  to  the  acts  done  by  his  prin- 
cipal, in  effecting  the  compromise  of  an  obligation,  by  less  testimony  than  would  be 
necessary  on  the  part  of  the  principal,  to  prove  the  same  fact. 

The  facts  in  this  case  sufficiently  appear  in  the  opinion  of  the 
court. 

Z>.  A.  Smith,  for  the  plaintiff  in  error,  cited  Humphreys  v.  Collier 
et  al.,  1  Scam.,  47;  Wright  v.  Sampso)i,  6  Vesey,  734;  10  East,  34; 
1  Bos.  &  Pul.,  419;  17  Johns.,  176,  401;  15  Johns.,  433;  3  Wheat., 
151-8,  and  note;  19  Johns.,  59,  60. 

jS.  T.  Logan  and  James  Shields,  for  the  defendant  in  error,  cited 
1  Chit.  Plead.,  97;  Chit,  on  Bills,  475;  8  East,  242;  3  Kent's  Com., 
121. 

Breese,  Justice,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt,  originally  commenced  by  Leigh  in  the 
Circuit  Court  of  Macoupin,  against  Hodges,  as  the  surety  of  one 
English,  in  an  appeal  bond,  and,  by  change  of  venue,  brought  into 
the  Circuit  Court  of  Montgomery.  The  declaration  is  in  the  usual 
form,  to  which  the  defendant  pleaded  the  general  issue  and  several 
special  pleas,  some  of  which  were  adjiidged  bad  on  demurrer,  and 
upon  others  issues  of  fact  were  made  up. 

At  the  September  term,  1838,  a  trial  was  had,  and  a  verdict 
found  for  the  defendant.  A  new  trial  was  granted,  and  the  same 
A'^erdict  was  rendered  at  the  April  term,  1839. 

On  this  trial,  before  any  evidence  had  been  offered  to  the  jury, 
the  defendant  asked  leave  to  withdraw  the  general  issue,  though 
joined  by  the  plaintiff,  which  was  granted,  and  the  trial  proceeded 
upon  the  issues  made  up  on  the  special  pleas,  neither  of  which  it  is 
deemed  necessary  to  notice,  except  the  tenth,  which  is,  in  substance 
that  after  the  execution  of  the  bond  sued  on,  an  agreement  was 
made  by  the  plaintiff  and  English,  the  principal,  that  if  he, 
English,  would  pay  the  lawyers'  fees  and  the  costs,  that  the 
[*16]  appeal  *should  not  be  prosecuted,  and  that  such  payment 
should  be  a  complete  satisfaction  and  full  discharge  of  the 
judgment,  and  which  English  did  do,  etc. 

This  judgment  appealed  from,  it  appears,  was  rendered  in  favor 
of  Leigh  against  English,  in  the  Macoupin  Circuit  Court,  in  Sep- 
tembei",  1835,  in  an  action  of  slander.  A  verdict  was  again  found 
for  the  defendant,  which  the  plaintiff  moved  to  set  aside,  for  the 
reason,  first,  that  it  was  against  the  facts  proved  in  the  cause;  and, 
secondly,  that  it  was  against  the  instructions  of  the  court. 

The  facts  were,  as  appears  by  the  bill  of  exceptions,  that  the 
plaintiff,  defendant  and  English  were  together,  on  an  occasion, 
after  the  appeal  had  been  taken  from  the  judgment  rendered  in  the 
action  of  slander,  when  English  told  the  defendant,  in  the  presence 
of  the  plaintiff,  that  the  suit  was  compromised  upon  his  paying  the 


7d.,  364;  Addems  v.  Surer,  Id.,  482:  P.  <£  D.  R.  R.  Co.  v.  Henderson,  Id.,  86;  Race  v.  Old- 
ridge,  90  111.,  250;  Caveney  v.  Weiller,  Id.,  158;  Hubner  v.  Feige,  Id.,  208;  Boylston  v.  Bain^ 
Id.,  y83;  T.  L.  Ins.  Co.  v.  Birk,  74  111.,  Ifi5;  C.  B.  rfe  Q.  R.  R.  Co.  v.  Wan  Patten.  Id..  91. 
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costs,  and  that  the  plaintiff  said  he  was  too  good  a  Virginian  to 
claim  more  than  the  costs,  and  seemed  satisfied  with  defendant  for 
having  gone  security  for  English;  nothing  was  said  about  lawyers' 
fees.  This  was  in  the  sjoring  of  1836.  At  another  time,  in  the 
same  year,  the  plaintiff  stated  to  another  witness,  that  English 
Avas  to  pay  all  costs  and  lawyers'  fees;  that  he  did  not  know  that 
any  thing  more  would  be  done  with  the  suit;  that  English  was 
bound  for  all  costs,  and  he  did  not  know  of  any  lien  he  had  on  the 
defendant.  Another  witness,  who  was  one  of  the  counsel  for  Leigh 
in  the  slander  suit,  proved,  that  in  September,  1835,  immediately 
after  the  rendition  of  the  judgment  against  English,  he,  at  the 
request  of  English,  addressed  a  note  to  the  plaintiff,  proposing  terms 
of  compromise,  Avhich  the  plaintiff  accepted.  The  terms  were, 
that  English  should  pay  each  of  the  three  lawyers  employed  by  the 
plaintiff,  fifty  dollars,  and  all  the  costs,  when  the  judgment  was  to 
be  considered  satisfied.  A  writing  was  executed  to  this  effect,  and 
filed  in  the  clerk's  office;  that  English  did  pay,  as  witness  personally 
knows,  two  of  the  lawyers,  and  the  clerk  agreed  to  take  him  for 
the  costs;  that  this  arrangement  was  made  without  consulting  the 
defendant;  that  English  remained  in  this  state  sometime  afterwards, 
when  he  left  for  a  distant  country,  with  valuable  property. 

The  motion  for  a  new  trial  was  denied,  and  a  bill  of  exceptions 
taken,  in  which  is  set  out  the  evidence  as  given  above;  the  instruc- 
tions asked  for  by  the  plaintiff,  as  given  by  the  court,  and  the  fol- 
lowing instruction,  given  at  the  instance  of  the  defendant's  counsel, 
namely:  "That  if  the  jury  believed  from  the  evidence,  that  the 
plaintiff  represented  to  the  defendant,  who  was  security  in  the 
appeal  bond,  that  a  compromise  had  been  entered  into  between  him 
and  English,  the  principal,  and  that  by  such  representations  he 
lulled  the  defendant  into  false  security,  until  the  principal  had  left 
the  country,  that  he  is  bound  by  such  representations,  and  is  not 
now  entitled  to  recover  in  this  action." 

The  case  is  brought  here  by  writ  of  error,  and  the  errors 
assigned  *are:  first,  in  permitting  the  defendant,  on  his  [*1V] 
motion,  to  withdraw  the  plea  of  no7i  est  factum,  after  the 
plaintiff  had  taken  issue  upon  it;  and,  secondly,  in  refusing  the 
motion  for  a  new  trial,  predicated,  with  other  reasons,  on  this, 
"that  the  judge  misdirected  the  jury,  as  to  the  law  of  the  ease,  in 
giving  the  instruction  as  above  stated,  on  the  part  of  the  defendant." 

As  to  the  first  assignment  of  error,  the  record  nowhere  shows 
that  the  plaintiff  made  any  objection  to  allowing  the  motion  for 
leave  to  withdraw  the  general  issue,  nor  is  it  perceived  how  he 
could  object,  as  it  was  for  his  benefit.  It  relieved  him  from  the 
necessity  of  offering  any  proof  whatever,  and  could  not  prejudice 
his  case.  The  idea  that  witnesses  might  have  been  summoned  to 
sustain  that  issue,  on  the  part  of  the  plaintiff,  and,  not  being  sworn, 
would  not  be  entitled  to  their  fees  for  attendance,  seems  not  to  be 
well  founded,  as  whether  sworn  or  not,  their  fees  would  be  taxed. 
We  can  see  no  inconvenience  or  hardship  to  a  plaintiff,  by  allowing 
a  defendant  to  withdraw  the  whole  or  any  part  of  his  defence.     It 
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is  a  motion   resting  in  the    discretion   of   the  court,  and  will  be 
allowed  or  not,  according  to  circumstances. 

As  to  the  second  error  assigned,  it  will  be  seen  by  an  inspection 
of  the  record,  that  the  alleged  misdirection  of  the  court  is  not 
urged  as  a  reason  for  a  new  trial,  and  tliat  no  exception  was  taken 
to  it  on  the  trial.  The  only  reasons  assigned  for  a  new  trial  are,  that 
the  jury  found  against  the  evidence,  and  against  the  instructions  of 
the  court.  It  is  a  well  settled  rule,  that  exceptions  to  the  charge 
of  the  judge  should  be  taken  at  the  time  the  charge  is  given,  and 
before  the  jury  retire,  as  thereby  an  opportunity  is  at  once  afforded 
the  judge  for  more  reflection,  to  correct  any  error  into  which  he 
may  be  precipitated,  in  the  hurry  of  trials  on  the  circuit. 

It  is  too  late  to  take  the  exception  after  the  verdict  is  rendered. 
The  court  do  not  wish  to  be  understood  as  saying  that  the  bill  of 
exceptions  should  be  formally  drawn  up  and  signed  before  the  ver- 
dict, but  that  the  exceptions  must  be  noted  on  the  minutes,  or  in 
some  other  way.  This  alleged  misdirection  of  the  court,  then,  if 
it  was  one,  cannot  now  avail  the  plaintiff,  and  this  court  is  only  to 
determine  whether  or  not  the  court  below  erred  in  refusing  to  set 
aside  the  verdict,  as  contrary  to  the  evidence,  and  as  contrary  to 
the  instructions  of  the  court,  as  asked  for  by  the  plaintiff.  The 
evidence,  as  has  been  shown,  and  the  instructions  given  in  the 
plaintiff's  motion,  were,  that  if  the  jury  did  not  believe  from  the 
evidence,  that  Leigh  and  English,  before  the  December  term,  1835, 
of  the  Supreme  Court,  made  a  compromise  of  the  judgment  ren- 
dered at  the  September  term,  1835,  of  the  Macoupin  Circuit  Court, 
by  the  terms  of  which  English  was  not  to  prosecute  his  appeal  to 
said  term  of  the  Supreme  Court;  and  if  they  did  not  believe,  from 
the  evidence,  that  said  appeal  was  dulj^  prosecuted  to  said  term  of 
said  court;  and  if  they  did  not  believe  that  defendant  proved 
[*18]  a  full  ^compliance  with  the  terms  of  the  compromise  made 
in  the  spring  of  1836,  that  then  they  must  find  for  the  plain- 
tiff his  debt,  etc. 

Sitting,  as  the  Circuit  Court  was,  in  disposing  of  this  motion  for 
a  new  trial,  we  are  only  to  ascertain  if,  upon  the  whole  case  as  pre- 
sented, substantial  justice  has  been  done.     It  does  not  always  fol- 
low that  a  new  trial  will  be  granted,  even  if  the  jury  find  against 
the  weight  of  evidence,  against   the  instructions  of  the  court,  or 
through  misdirection  of  the  court  on  a  point  of  law,  provided  the 
court  is  satisfied  that  justice  has  been  done.     There  have  been  two 
trials  of  this  cause,  in  both  of  which  verdicts  passed  for  the  defend-, 
ant.     It  is  a  case  where  a  surety  is  sued,  after  assurance  by  the! 
plaintiff  that  the  matter  had  been  adjusted  with  the  principal,  who 
had  left  the  country  with  property.     We  think  sufficient  evidence 
was  given  to  the  jwvj,  on  the  part  of  the  defendant,  to  raise  theJ 
presumption,  that  the  terras  of  the  compromise,  as  stated  in  thej 
tenth  plea,  had  been  fully  complied  with.     If  the  principal  himselfj 
was  the  defendant,  stronger  evidence  might,  perhaps,  be  requisite;j 
but  in  behalf  of  a  stranger  to  the  acts  done  by  way  of  a  com- 
promise and  adjustment,  less  would  suffice.     In  the  absence  of  all 
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proof  of  any  demand  ever  having  been  made  upon  the  plaintiff  for 
cost^  or  lawyers'  fees,  since  the  compromise,  the  jury  were  war- 
ranted, from  the  evidence  offered,  in  believing  that  the  terms  of  the 
compromise  had  been  complied  with.  They  could  well  infer,  from 
the  facts  proved,  that  the  principal  had  fully  complied  therewith. 
Without  deciding  the  question  presented  by  the  instructions  given 
on  the  part  of  the  defendant,  and  which  is  a  very  important  one,  we 
are  of  opinion  that  the  Circuit  Court  decided  right  in  refusing  a 
new  trial,  and  accordingly  affirm  the  judgment  with  costs. 

ScATES,  Justice: 

I  concur  in  the  affirmance  of  the  judgment;  but  I  do  not  in  the 
reasoning  of  the  majority  of  the  court,  that  a  motion  for  a  new 
trial  will  not  present,  for  the  consideration  of  the  court  below,  and 
-of  this  court,  any  misdirection  or  improper  instruction  of  the  court 
to  the  jury,  whether  excepted  to  on  the  trial  or  not.  I  am  of 
opinion  that  such  misdirection  or  instruction  properly  comes  up  for 
consideration  on  such  motion,  although  not  excepted  to  when 
given.  Judgment  affirmed. 

D.  A.  Smith,  for  the  plaintiff  in  error,  moved  for  a  rehearing  in 
this  cause,  and  cited  3  Wend,,  418;  Archer  v.  Hubbell,  4  Wend., 
514;  Benham,  v.  Car}/,  11  Wend.,  83. 

The  motion  was  overruled. 


*Th.e  People  v.  Henry  D.  Town.  [*19] 

Habeas  Corpvs  to  reduce  Bail. 

Douglass,  Justice,  delivered  the  opinion  of  the  court. 
On  the  trial  of  this  cause  the   court  expressed  opinions  on  the 
following  points: 

1.  The  masters  in  chancery  possess  no  power  to  issue  Avrits  of 
habeas  corpus,'  but  may,  by  indorsement  on  the  application,  order 
the  clerk  of  the  Circuit  Court  of  the  proper  county,  to  issue  such 
writ,  and  that  it  is  the  imperative  duty  of  the  clerk  to  issue  the 
writ  under  the  seal  of  the  court,  pursuant  to  the  ordei'  of  the  master 
in  chancery. 

2.  That  the  writ  should  not  be  made  returnable  before  the 
master  in  chancery;  but  should  be  returned  into  the  Circuit  or 
Supreme  Court,  if  in  session,  and  in  vacation  before  some  judge 
thereof,  who  is  authorized  by  law  to  hear  and  determine  writs  of 
habeas  corpus,  and  discharge,  commit,  or  admit  to  bail. 

3.  That  when,  under  all  the  circumstances  of  the  case,  it  clearly 
appears  from  the  evidence,  that  the  defendant  is  unable  to  give 
such  bail  as  the  court  believes  sufficient  to  ensure  his  appearance, 
the  court  will  not,  merely  for  the  sake  of  reduction,  reduce  the 
^amount  of  bail. 
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■William  Troy,  appellant,  v.  Owen  Reilley,  appellee. 

Appeal  from  Jo  Daviess. 

Where  an  afiSdavit,  or  other  portion  of  a  record  in  a  Circuit  Court  is  lost,  after  the  trial  of 
the  cause,  its  place  cannot  be  supplied  by  affidavit,  so  as  to  make  the  same  a  part  of 
the  record;  and  the  Supreme  Court  will  not  grant  a  special  writ  of  certiorari  to  send 
up  the  same. 

iS.  Strong,  for  the  appellant. 
JE.  D.  Baher,  for  the  appellee. 

ScATES,  Justice: 

This  is  a  motion,  on  a  suggestion  of  a  diminution  of  the  record^ 
for  a  special  certiorari  to  the  clerk  of  Jo  Daviess  Circuit  Court,  to 
certify  as  a  part  of  the  record  of  that  court,  a  certain  affidavit  of 
newly  discovered  evidence,  made  and  filed  by  the  appellant,  in  hia. 
office,  since  the  trial  of  the  cause,  in  lieu  of  the  one  filed  in  the  case 
at  the  trial,  and  which  is  certified  by  the  clerk  to  be  lost  or  mislaid. 

The  substance  of  this  motion  is,  in  effect,  to  make  or  supply  a 
new  record  upon  affidavits  made  before  this  court  ex  parte. 
[*20]  For  *we  can  discover  no  diiference,  in  principle,  in  supplying 
any  portion,  and  the  whole  of  the  record  below.  And  it  will 
be  ex  parte,  unless  the  appellee  is  allowed  to  file  counter  affidavits, 
traversing  the  facts  stated  in  the  affidavits  of  the  appellant.  We 
think  an  important  question  of  practice  involved  in  the  correct 
decision  of  this  motion.  To  grant  this  motion  upon  the  ex  parte 
affidavits  of  either  party,  might  inflict  serious  injury  and  oppres- 
sion upon  the  opposite  side.  To  allow  a  traverse  and  issue  of  fact, 
as  to  the  existence  of  a  record,  to  be  proved  by  other  testimony 
than  the  production  of  the  record  itself  would  be  an  anomaly.  The 
court  is  not  aware  of  any  authority  upon  either  view  of  the  case; 
and  would  hesitate  to  establish  a  precedent,  in  the  application  of 
which,  it  can  foresee  much  inconvenience  and  injustice  to  suitors. 
Yet  a  case  may  exist,  in  which  it  may  be  compelled  to  receive 
somewhat  similar  testimony  of  the  existence  and  contents  of  a 
record.  Should  a  clerk  certify  a  record  as  full,  true,  and  complete, 
of  all  the  proceedings,  etc.,  in  return  to  a  certiorari  from  this  court, 
omitting  a  portion  important  to  a  party,  and  obstinately  persist  in 
making  the  same  return,  how  should  we  take  cognizance  of  the 
existence  and  contents  of  the  portion  omitted  ?  By  affidavits,  or 
sworn  copies  ?  and  under  such  circumstances  would  the  court  direct 
a  special  certiorari  to  the  clerk  to  certify  particular  facts,  as  part 
of  the  record?     The  court  would  leave  the  party  to  his  remedy  by 

Note. — where  papers  have  been  mislaid,  the  court,  in  its  discretion,  may  permit  them  t» 
be  supplied  by  copies:    H.  F.  Ins.  Co.  v.  Vanduzer,  49  111.,  489;  Troy  v.  Ueilley,  post,  a69. 

And  a  bill  in  <.^hancei-y  will  not  be  entertained  to  restore  the  ciestroyed  record  of  an 
unsatisfied  judgment,  the  remedy  being  at  law.  by  motion  in  the  court  in  which  the  judg- 
ment was  rendered."    Fisher  v.  Sievres,  65  111.,  99. 

A  court  of  equity  will  entertain  a  bill  for  a  new  trial  on  the  ground  of  loss  of  papers  ia 
a  lause,  but  the  court  of  law  must  have  committed  such  errors  as  to  have  rendered  a 
reversal  in  a  court  of  appeal  highly  pi-obable:    Frink  v  McClung,  4  Gil.,  569. 
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■suit,  or  by  attachment  for  contempt.  In  the  event  of  a  destruction 
of  a  clerk's  office,  and  the  records,  by  fire,  should  this  motion  prevail, 
this  court  might  be  called  upon  to  supply,  upon  affidavits,  the  rec- 
ords thus  destroyed.  The  rule  would  thus,  if  established,  be  pro- 
ductive of  more  and  greater  evils,  than  may  arise  in  the  fcAV  cases 
where  its  application  would  conduce  to  justice. 

In  the  absence  of  all  authority  on  the  points,  the  court  is  of 
opinion  it  has  no  such  power.  But  admitting  it  had  the  power  to 
establish  such  a  rule  of  practice,  it  would  be  inclined  to  deny  the 
motion  as  impolitic.     The  motion  is  denied. 

Beeese,  Justice,  dissenting: 

I  do  not  concur  in  all  the  views  of  the  majority  of  the  court  on 
this  motion. 

I  concur  in  denying  the  motion,  being  of  opinion  that  the  proper 
course  to  pursue  to  effect  the  object  of  the  appellant,  would  be  to 
move  the  Circuit  Court  for  leave  to  file  the  affidavit  nunc  pro  Umc,  ■ 
and  upon  refusal,  to  take  a  bill  of  exceptions,  and  writ  of  error  to 
this  court. 

Motion  denied. 


^Alexander   S.  Miere,  plaintifiF  in   error,  v.  Reuben  W.    [*2l] 
Brush,  defendant  in  error. 

Error  to  Jo  Daviess. 

The  case  of  Clark  v.  Roberts,  Breese,  223,  was  made  under  a  statute  not  authorizing 
amendments. 

Sections  6  and  7  of  the  attachment  act  require  that  one  of  the  conditions  of  the  attach- 
ment bond  shall  be  to  pay  all  such  costs  as  shall  be  awarded  against  the  plaintiff,  in 
case  he  fail  in  the  suit;  but  a  judgment  by  default  will  not  be  reversed,  on  account  of 
the  omission  of  this  condition.  Objections  to  defects  of  this  nature  should  be  made  in 
the  court  below,  where  the  plaintiff  may  have  an  opportunity  of  remedying  them  by 
amendment,  (a) 

It  is  manifestly  the  object  and  intention  of  section  28  of  the  attachment  act  to  save  a 
plaintiff  in  an  attachment  fi-om  any  injury  resulting  from  mere  formal  defects  in 
papers  which  are  prepared  by  others. 

The  defendant  in  an  attachment  cannot  assign  for  error  the  decision  of  the  court  upon  a 
question  arising  between  the  plaintiff  and  a  garnishee. 

Exceptions  to  the  opinion  of  the  court  must  be  taken  at  the  time  the  decision  is  made,  and 
not  afterwards. 

The  judgment  for  the  pilaintiff,  in  an  action  by  attachment,  is  general  against  the  defend- 
ant, but  the  execution  is  special  against  the  property  attached,  although,  for  greater 
certainty,  and  to  avoid  errors,  it  would  be  well  for  the  clerk,  in  such  cases,  to  make 
the  entry  of  the  award  of  a  special  execution ;  and  such  is  generally  the  practice.  (6) 


(o)  Objections  to  the  attachment  bond  cannot  be  first  made  in  the  appellate  court: 
Morris  V.  Trustees  of  Schools,  1.5111.,  26H. 

And  a  defendant,  by  appearing  and  pleading,  waives  all  irregularity  in  the  attach- 
ment:   Biicher  v.  James,  2  Scam.,  462. 

It  is  error  to  refuse  a  motion  to  amend  an  attachment  bond:    Lea  v.  Vail,  2  Scam.,  473. 

Where  judgment  in  attachment  was  taken  by  default,  errors  in  the  attachment  bond 
■were  held  fatal.  The  proceeding  being  ex  2:)arte  and  in  rem,  the  provisions  of  the  statute 
must  be  strictly  followed:    Lawrence  v.  Yeatman,  2  Scam..  15. 

A  court  of  equity  will  not  sustain  a  bill  to  correct  mistakes  in  an  attachment  bond,  the 
remedy  being  at  law:    Craft  v.  Dickens,  78  III.,  131. 

(6)  R.  S.  1874,  chap.  11,  sec.  35;  Conn.  v.  Caldwell,  1  Gil.,  531. 
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S.  Strong,  for  the  plaintiff  in  error. 
•  J.  B.  Thomus,  for  the  defendant  in  error. 

Breese,  Justice,  delivered  the  opinion  of  the  court: 

This  is  an  action  of  assumpsit,  on  a  promissory  note,  with  the 
usual  money  counts,  commenced  by  attachment  in  the  Circuit  Court 
of  Jo  Daviess,  by  Brush  against  Miere,  The  attachment  was  levied 
on  sundry  articles  of  merchandise. 

The  bond  given  by  Brush,  on  suing  out  the  writ,  has  this  condi- 
tion: "Now,  if  the  said  Reuben  W.  Brush  shall  prosecute  his  suit 
with  effect,  or  in  case  of  failure  therein,  shall  well  and  truly  pay 
and  satisfy  the  said  Alexanders.  Miere,  all  such  costs  and  damages 
as  shall  be  awarded  against  him,  the  said  Brush,  his  heirs,  execu- 
tors or  administrators,  in  any  suit  or  suits  which  may  hereafter  be 
brought  for  wrongfully  suing  out  the  said  attachment,  then  the 
obligation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue," 
etc. 

Publication  having  been  made,  as  the  statute  requires,  judgment 
by  default  was  rendered  against  Miere,  at  the  October  term,  1837, 
in  the  following  form:  "It  is  therefore  considered  by  the  court, 
that  the  plaintiff  have  and  recover  of  the  defendant,  |627,  so  as 
aforesaid  assessed,  together  with  his  costs  by  him  about  his  suit  in 
this  behalf  laid  out  and  expended,  and  that  he  have  execution  there- 
for," etc. 

At  the  same  term,  Alexis  Bailly,  in  his  own  right,  and  Powell, 
Lamont  &  Co.,  in  their  right,  filed  their  several  pleas  of  inter- 
pleader, claiming  the  property  attached,  upon  which  issues 
[*22]  were  *made  up,  and  submitted  to  a  jury,  who  could  not 
agree  upon  a  verdict,  and  were  discharged,  and  the  issues 
upon  the  interpleader  continued  to  the  April  term,  1838,  at  which 
term  one  Warner,  as  agent  for  Powell,  Lamont  &  Co.,  filed  his 
petition  and  affidavit  for  a  change  of  venue,  which  was  refused, 
and  the  cause  as  to  them  and  Bailly  continued  to  the  next  July 
term.  At  that  term,  Peter  Powell,  as  one  of  the  firm  of  Powell, 
Lamont  &  Co.,  filed  his  afiidavit  and  petition  for  a  change  of  venue, 
which  was  also  refused.  No  exception  was  taken  to  this  refusal, 
and  the  cause  was  continued  to  the  special  term  in  August  follow- 
ing, at  which  last  mentioned  term  the  several  interpleaders  were 
tried  by  a  jury,  and  separate  verdicts  rendered  for  the  plaintiff  in 
the  attachment,  the  defendant  here.  The  verdicts  were  rendered 
on  the  13th  of  August,  and  no  exception  then  taken.  The  record 
then  states  that  "on  the  18th  day  of  August,  1838,  there  was  filed 
in  the  clerk's  office  of  the  Circuit  Court  aforesaid  a  bill  of  excep- 
tions," etc.,  which  sets  forth  the  application  for  a  change  of  venue 
by  Powell,  Lamont  &  Co.,  and  the  decision  of  the  court  thereon. 

These  are  all  the  proceedings  in  the  court  below,  necessary  to  be 
noticed.  The  cause  is  brought  here  by  writ  of  error  pi-osecuted  by 
Miere  only;  and  he  relies  for  a  reversal  of  judgment  on  the  follow- 
ing, as  errors  in  the  proceedings: 

First.  The  attachment  bond  executed  by  Brush  contains  no  con- 
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dition  to  pay  costs  to  the  defendant,  in  case  the  plaintiff  should  be 
cast  in  the  suit. 

Second.  The  refusal  of  the  court  to  award  a  change  of  venue  on 
the  application  of  Powell;  and, 

Third.  The  decision  of  the  court  in  giving  a  general  judgment 
in  favor  of  Brush,  instead  of  a  special  judgment  and  award  of  exe- 
cution against  the  goods  and  chattels  attached. 

The  sixth  section  of  the  act  concerning  attachments,'  [a)  requires 
that  the  bond  shall  be  conditioned  for  satisfying  all  costs  which 
may  be  awai'ded  to  such  defendant,  in  case  the  plaintiff  suing  out 
the  attachment  shall  be  cast  in  the  suit,  and  also  all  damages  which 
shall  be  recovered  against  the  plaintiff  for  wrongfully  suing  out 
such  attachment.  It  further  provides  that  "every  attachment 
issued  without  a  bond  and  affidavit  taken  and  returned  as  aforesaid, 
is  hereby  declared  illegal  and  void,  and  shall  be  dismissed." 

The  seventh  section  gives  the  form  of  such  bond  and  condition, 
in  which  these  provisions  are  embraced.  The  twenty-eighth  sec- 
tion provides,^  [b)  that  no  writ  of  attachment  shall  be  quashed  on 
account  of  the  insufficiency  of  the  original  affidavit,  writ  of  attach- 
ment, or  attachment  bond,  if  the  plaintiff,  or  some  credible  person 
for  him,  shall  cause,  in  such  time  as  may  be  limited  by  the  court, 
a  legal  and  sufficient  affidavit  or  attachment  bond  to  be  filed. 

In  support  of  the  first  error  assigned,  reference  is  made  to 
the  *case  of  Jonathan  Clark  v.  Levi  Moberts,^  in  which  [*2;i] 
it  is  decided  that  the  want  of  a  legal  affidavit,  it  being 
the  foundation  of  the  action,  is  fatal.  When  that  decision  was  made 
in  1828,  we  had  no  statute  such  as  the  present,  authorizing  amend- 
ments. The  statute  of  1833,  under  which  this  suit  was  instituted, 
was  enacted  to  prevent  the  loss  and  inconvenience  to  which  parties 
suing  by  attachment  were  exposed  by  the  carelessness,  ignorance, 
or  unskillfulness  of  those  who  might  prepare  the  paper;  and  hence 
the  provisions  of  the  twenty-eighth  section.  The  bond,  in  this 
case,  is  not  in  exact  conformity  with  the  sixth  section  and  the  form 
given  in  the  seventh,  one  of  the  conditions,  namely,  to  pay  costs  to 
the  defendant  in  the  attachment,  if  the  plaintiff  should  be  cast  in 
the  suit,  being  omitted.  This  defect  cannot  now  be  assigned  as 
error;  the  party  should  have  taken  the  objection  in  the  court  below, 
where  the  plaintiff  in  the  attachment  could  have  availed  himself  of 
the  provisions  of  the  twenty-eighth  section,  by  filing  a  new  bond. 
His  not  having  done  so  should  be  considered  as  a  waiver  of  the 
objection.  His  not  appearing,  and  suffering  judgment  to  pass  by 
default,  can  make  no  difference  in  the  construction  which  should  be 
given  to  the  several  provisions  of  the  act.  It  is  manifestly  the 
object  and  intention  of  the  twenty-eighth  section  to  save  a  plaintiff" 
in  an  attachment  from  any  injury  resulting  from  mere  formal 
defects  in  papers  which  are  prepared  by  others. 

It  would  then  be  against  its  spirit  to  reverse  a  judgment  which 

>E.  L.,  84;  Gale's  Stat.,  64.      2R.  L.,  93;  Gale's  Stat.,  71.      3  Breese,  222. 

(a)  R.  S.  1874,  chap.  11,  sec.  5.  (b)  R.  S.  1874,  chap.  11,  sec.  28. 
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he  has  obtained  for  an  informality  which  does  not  affect  in  any 
manner  the  merits  of  the  cause,  or  prejudice,  in  any  Avay,  the  rights 
or  interests  of  the  defendant;  the  affidavit  being  regular,  and  the 
court  having  jurisdiction  of  the  cause. 

The  bond  is  of  no  advantage  to  the  defendant  now,  as  judgment 
has  been  rendered  against  him;  but  if  the  attachment  was  wrong- 
fully sued  out,  the  bond  is  a  security  for  all  costs  and  damages 
occasioned  thereby,  and  of  which  the  defendant  can  avail  himself. 

As  to  the  second  error  assigned,  we  cannot  perceive  what  right 
the  defendant  in  the  attachment  has  to  complain  of  proceedings 
which  did  not  at  all  affect  him.  This  case  is  brought  here  by 
Miere  only,  not  by  Powell,  Lamont  &  Co.,  one  of  the  interpleaders, 
and  however  erroneously  the  court  may  have  decided  upon  their 
rights,  the  plaintiff  here  cannot  question  the  decision;  consequently 
the  second  error  cannot  be  allowed.  It  is  worthy  of  remark  in  this 
place,  that  the  bill  of  exceptions  taken  by  Powell,  Lamont  &  Co., 
does  not  appear  to  have  been  taken  in  term.  The  record  shows 
that  on  the  18th  of  August,  "they  filed  in  the  clerk's  office  of  the 
Circuit  Court,  their  bill  of  exceptions,"  etc.,  and  it  nowhere  appears 
on  the  record  that  they  alleged  any  exception  whatever  to  any 
decision  of  the  court.  We  have  before  decided,  that  the 
(*24]  *exception  must  be  taken  at  the  time  the  decision  complained 
of  is  made,  and  not  afterwards. ' 

Upon  the  third  error  assigned,  the  court  is  of  opinion,  that  the 
entry  of  the  judgment  is  correct.  The  thirteenth  section  of  the 
attachment  act^  declares  that  "  the  plaintiff  shall  be  entitled  to 
judgment  for  his  whole  debt  and  costs,  having  established  the  exist- 
ence of  such  debt,  by  legal  testimony,  and  may  thereupon  take 
execution  for  the  same  according  to  law,  as  provided  in  other  cases 
in  debt.  All  the  estate  attached  and  not  replevied,  shall  be  sold 
for  and  towards  satisfying  the  plaintiff's  judgment,  in  the  same 
manner  as  such  property  is  required  to  be,  when  taken  in  execution 
on  a  writ  of  _^eri  facias.'''' 

The  nineteenth  section^  provides,  that  "  if  judgment  by  default 
shall  be  entered  on  any  attachment  against  the  estate  of  the 
defendant,  in  any  court  of  this  state,  no  execution  shall  issue 
thereon,  except  against  the  goods  and  chattels,  lands  and  tenements, 
on  which  the  attachment  may  have  been  served,"  etc. 

It  is  clear  from  these  sections,  and  these  are  the  only  ones  appli- 
cable to  this  assignment  of  error,  that  the  plaintiff  is  entitled  to  the 
usual  judgment,  which  is  general,  for  his  whole  debt,  as  in  cases 
commenced  in  the  ordinary  way.  The  execution  which  issues  on 
the  judgment  is  special,  being  against  the  property  attached  only, 
and  this  is  directoiy  to  the  clerk.  Should  he  issue  a  general  exe- 
cution in  such  case,  it  would  be  irregular,  and  could  be  stayed  by  a 
judge's  order,  or  by  injunction.  This  is  not  like  the  case  of  a 
judgment  on  a  scAre  facias  by  a  mortgagee  against  the  mortgagor, 
under  the  eighteenth  section  of  the  act  concerning  judgments  and 


'  Leifjli  T.  Hodges,  ante  17.  «R.  L.  87;  Gale's  Stat.,  67. 

m.'h.  90;  Gale's  Stat.,  69. 


1 


SPEINGFIELD.  24 


Stevens  v.  Stebbins. 


executions. '  (a)  By  that  section,  it  is  made  a  part  of  the  judg- 
ment of  the  court  that  the  mortgaged  premises  be  sold  to  satisfy 
the  judgment;  and  the  judgment  and  execution  are  both  special. 
In  attachment  cases  the  judgment,  for  the  plaintiff,  is  general 
against  the  defendant,  but  the  execution  is  special  against  the 
property  attached,  although,  for  gi-eater  certainty,  and  to  avoid 
errors,  it  would  be  well  for  the  clerk,  in  such  cases,  to  make  the 
entry  of  the  award  of  a  special  execution,  and  this  is  the  practice 
generally.  There  being,  then,  no  such  errors  as  have  been  assigned, 
the  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 


*Moses  Stevens,  plaintiff  in  error,  v.  Stevens   Stebbins,    [*'25] 
defendant  in  error. 

Error  to  Hancock. 

In  relation  to  variances,  courts  at  the  present  day  are  not  confined  to  the  rigid  rule  of 
idem,  sonans,  but  adopting  a  more  liberal  and  reasonable  one,  inquire  whether  the 
variance  be  material  or  immaterial.  If  there  be  a  material  and  substantial  variance, 
it  is  fatal;  otherwise  it  is  not.  (b) 

There  is  no  material  variance  between  " Steven  "  and  "  Stevens.'"  (c) 

This  cause  was  heard  in  the  court  below,  at  the  May  term,  1840, 
before  the  Hon.  Peter  Lott  and  a  jury.  Verdict  and  judgment 
were  rendered  in  favor  of  th€^  plaintiff  for  $134  debt,  and  $8.04 
damages. 

The  cause  was  submitted  without  argument. 

jT.  A.  MoDougall,  for  the  plaintiff  in  error 

A.  Williams,  for  the  defendant  in  error. 

Douglass,  Justice,  delivered  the  opinion  of  the  court: 
The  record  in  this  cause  shows  that  Stevens  Stebbins  brought  his 
action  of  petition  and  snm,m,ons  in  the  Hancock   Circuit  Court, 
against  Moses  Stevens.     The  petition  is  in  the  usual  form,  to  which 
the  defendant  filed  the  plea  of  nil  debet. 

On  the  trial,  the  plaintiff  offered  in  evidence  a  note  correspond- 

»R.  L.  376;  Gale's  Stat.,  393: 

(o.)  R.  S.  1874,  chap.  95,  sees.  18,  19,  20.  21. 

(b)  Followed  in  Belton  v.  Fisher,  44  111.,  -33. 

There  must  be  a  substantial  departure  from  the  issue  in  the  evidence  adduced  to  consti- 
tute a  variance:     Wkf-eler  v.  Reed,  .36  111,81;  Frazer  v.  Smith,  60111.,  145. 

(c)  There  is  no  variance  between  "  William  Linn  "'  and  "  Wm.  Linn,"  Linn  v.  Bucking- 
ham, 1  Scam.,  451 ;  "  Theolin  H.  H.  Kipp  "  and  "  T.  H.  H.  Kipp,"  Grathouse  v.  Kipp.  post, 
371;  "  J.'pheth,"  and  "Japhath,"  Morton  v.  McClure,  32  111.,  S57;  "  R.  Solon  Craig"  and 
"  R.  S.  Craig,"  Speer  v.  Craig,  22  111.,  433;  "  Conklan  "  and  '"Conklin,"  Cutting  v.  Conklin, 
28111.,  506;  "Anna"  and  "Anne,"  Kerr  v.  Sivallow,  33  III.,  379;  "Little"  and  "Lytle," 
Lytle  V.  Tlie  People.  47  111..  42J;  "  Dougal  McGinnis"  and  "Dugald  Mclnnis,"  B'lrves  v. 
The  People,  18  111.,  53;  "McDonald"  and  "McDonnell,"  McDonald  v.  The  People,  47  111., 
533;  "Zemeriah"  and  "Zimri,"  Ames  v.  Snider,  55  111.,  498;  "Danner"  and  "Dannaher," 
Gahan  v.  The  People,  58  111.,  160.    See  Bivard  v.  Gardner,  39  111.,  125,  and  note. 
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ing  precisely  with  the  note  set  out  in  the  petition,  with  this 
exception;  the  note  described  in  the  petition  is  made  payable  to 
Steven  Stebbins,  and  the  one  offered  in  evidence  is  payable  to 
Stevens  Stebbins. 

The  defendant  objected  to  the  reading  of  said  note  in  evidence^ 
upon  the  ground  of  variance,  and  tlie  court  overruled  the  objection. 

The  defendant  below  brings  the  cause  into  this  court,  and  assigns 
for  error  the  decision  of  the  court  below  hi  permitting  said  note  to 
be  read  in  evidence. 

The  law  does  not  treat  every  slight  and  trivial  variance,  such  as 
the  omission  or  addition  of  a  letter,  as  fatal.  The  variance  should 
be  a  substantial  and  material  one,  such  as  would  render  the  instru- 
ment offered  in  evidence  a  different  and  distinct  instrument  from, 
the  one  described  in  the  petition,  to  authorize  the  court  to  exclude 
it  from  the  jury  on  the  ground  of  variance.  The  rule  of  idem 
Konans,  when  strictly  adhered  to,  is  considered  too  rigid,  and  has 
been  much  relaxed  in  modern  practice. 

Even  in  a  criminal  case,  the   Supreme  Court   of   Indiana   has 
decided  that  "  there  is  not  a  fatal  variance  between  the  name 
[*26]    Beckwith,  *in  a  warrant  named  in  the  indictment,  and  JBeck- 
xoorth  in  that  produced  on  tlie  trial."  ' 

In  the  case  of  Trimble  et  al.  v.  The  State,^  the  same  court  has 
held  that  there  was  not  a  material  variance  between  the  names 
Susan  and  Susanna,  where  they  were  used  promiscuously,  one  for 
the  other.  The  court  says,  "  if  two  names  are  taken  promiscuously 
to  be  the  same,  in  common  use,  though  they  differ  in  sound,  there 
is  no  variance.^  Where  tAvo  names  are  derived  from  the  same 
source,  or  where  one  is  an  abbreviation  or  corruption  of  the  other, 
but  both  are  taken  by  common  use  to  be  the  same,  though  differing 
in  sound,  the  use  of  one  for  the  other  is  not  a  misnomer."  * 
According  to  these  authorities,  it  appears  that  the  courts  at  the 
present  day  ai'e  not  confined  to  the  rigid  rule  of  ideJ7i  sonans,  but 
adopting  a  more  liberal  and  reasonable  one,  inquire  whether  the 
variance  be  material  or  immaterial.  If  there  be  a  material  and 
substantial  variance,  it  is  fatal,  otherwise  it  is  not.  In  the  ease 
now  under  consideration,  we  are  of  the  opinion  that  the  variance 
between  Steven  and  Stevens  is  entirely  immaterial,  and  consequently 
the  Circuit  Court  decided  right  in  permitting  the  note  to  be  read  in 
evidence. 

Judgment  affirmed  with  costs. 

Judgment  affirmed. 

« 4  Blackf. ,171.  24  Blackf. ,  437. 

34  Bac.  Abr.  "Misnomer."  *Vid6  7  Am.  Com.  Law,  51. 
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Jacob  S.  Maus,  appellant,  v.  Amos  H.  Worthing,  for  the  use  of 
John  MeCann,  appellee. 

Airpealfrom  Tazewell. 

An  agent  or  attorney  cannot  bind  his  principal,  by  deed,  unless  his  authority  is  under 

seal,  (a) 
Authority  to  an  agent  to  execute  an  appeal  bond,  cannot  be  conferred  by  a  letter  not 

under  seal. 

A.  Lincoln,  for  the  appellee. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  court: 
The  appellee  moves  to  dismiss  this  appeal,  because  the  appeal 
bond  appears  to  have  been  executed  on  the  part  of  the  surety 
therein,  by  an  attorney  in  fact  appointed  by  letter  or  power  of 
attorney  not  under  seal.  The  authority  to  execute  the  appeal  bond 
is  contained  in  the  record,  and  is  as  follows,  to  wit:  "  Mr.  John 
A.  Jones,  Dr.  Sir,  I  hereby  authorize  you  to  sign  my  name  to  a  bond 
to  be  given  by  Jacob  S.  Maus,  in  an  appeal  case  to  the 
Supreme  *Conrt,  at  the  last  term  of  the  Circuit  Court.  J.  H.  [*27] 
Worthing  for  the  use  of  John  Mc  Gann  v.  Jacob  J.  Maus. 

"  W.  S.  Maus." 

The  rule  of  law  seems  to  be  well  settled,  that  an  agent  or 
attorney  cannot  bind  his  principal,  by  deed,  unless  he  has  authority 
by  deed  so  to  do.' 

In  the  cases  of  Uanford  v.  McNair,'^  and  Blood  v.  Goodrich  et 
al.,^  the  Supreme  Court  of  New  York  review  a  number  of  authori- 
ties, both  English  and  American,  and  decide  that  the  only  excep- 
tion to  the  rule,  that  the  authority  to  execute  a  deed  must  be  by 
deed,  is  where  the  agent  or  attorney  affixes  the  seal  of  the  principal 
in  his  presence  and  by  his  direction. 

These  authorities  are  conclusive  on  the  point.  The  appeal  must, 
therefore,  be  dismissed,  with  costs,  for  the  want  of  a  sealed  power 
to  execute  the  deed  on  the  part  of  the  surety. 

Breese,  Justice,  dissenting:  I  cannot  concur  in  the  opinion  just 
delivered  by  the  court.  I  acknowledge  respectable  decisions  have 
been  cited  to  sustain  it,  and  am  disposed  to  give  them  all  the 
weight  to  which  they  are  entitled.  The  rule,  as  laid  down,  seems 
to  me  to  be  destitute  of  any  good  reason  on  which  to  base  it,  and 
altogether  too  technical  for  this  age.  How  a  scrawl  made  with  pen 
and  ink,  and  affixed  to  the  name  of  the  writer  of  the  letter,  which 

•Chit,  on  Cont.,  57,  and  the  Eu£!;lish  authorities  there  referred  to. 
29  Wend.,  54.  "       3  9  Wend.,  68. 

(a)  Accord  McDonald  v.  Fithian,  1  Gil.,  269;  Johnson  v.  Dodge,  17111.,  433;  Peabody  v. 
Hoard,  46  Ul.,  242;  May  v.  Edwards,  64  lU.,  526. 

But  an  agent  can  bind  his  principal  by  deed,  althou,a;h  not  authorized  under  seal,  if  the 
principal  ratify  his  act  under  seal:  Bragg  v.  Fessenden,  11  111.,  544;  May  v.  Edwards,  64 
lU.,  526. 

When  an  agent  acts  under  seal,  a  seal  being  unnecessary,  he  binds  his  principal 
although  his  authority  to  act  is  not  under  seal:    Truett  v.  Wainwright,  4  Gil.,  ill. 
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is  the  authority  to  execute  the  appeal  bond,  could  give  it  any  addi- 
tional validity,  I  cannot  discover.  It  is  conceded,  if  the  writer's 
name  had  this  magical  scrawl  affixed  to  it,  it  would  then  be  suffi- 
cient, and  it  would  then  possess  all  the  efficacy  of  a  sealed  instru- 
ment or  deed. 

The  general  tenor  of  our  laws  has  made  great  inroads  upon  many 
of  those  technical  and  refined  notions  which  it  was  considered  at 
one  time  heresy  to  question,  and  with  the  improvement  made  in  other 
respects,  it  would  seem  to  be  time  to  release  such  proceedings  from 
the  dominion  of  a  rule  so  arbitrary,  so  technical,  so  wholly  inap- 
plicable to  our  condition,  and  so  little  calculated  to  promote  justice. 

It  was  once  the  rule  that  a  bond  could  only  be  discharged  by 
something  of  as  high  a  nature  as  the  bond  itself;  yet  who  will  now 
doubt  that  a  parol  receipt  is  good  against  such  a  bond  ?  The 
ancient  rule  is,  also,  that  if  there  be  a  subscribing  witness  to  a  bond 
or  note,  he  must  be  called  to  prove  its  execution;  proof  of  the 
admission  of  the  party  that  he  did  execute  it,  being  inadmissible. 
Yet  would  this  court,  if  called  upon,  sanction  a  rule  so  absurd  ? 
You  may  hang  a  man  on  his  own  confession,  but  yet  he  shall  not 
pay  a  debt  of  twenty  dollars  evidenced  by  his  note  of  hand  or 
bond,  on  the  same  kind  of  proof  !  I  cannot  consent  to  yield 
[*28]  up  *my  judgment,  in  any  case,  because  others  have  decided 
a  point  in  a  particular  manner,  unless  I  can  see  the  reason  of 
the  decision.  Seeing  none  in  this  case,  and  believing  that  the  pur- 
poses of  justice  are  not  all  subserved  by  an  adherence  to  such  anti- 
quated rules  and  unmeaning  technicalities,  I  dissent  from  the  opin- 
ion. I  think  the  letter  of  request  ample  authority  to  the  party  to 
sign  the  appeal  bond.  Several  of  my  brother  judges  coincide  in 
the  views  here  expressed,  but  think  the  rule  is  the  law,  Avith  which 
they  cannot  interfere,  it  being  for  the  legislative  power  to  change 
it.  I  think  differently.  I  am  of  opinion  that  courts  are  bound  to 
see  the  propriety  and  reason  of  every  rule,  before  it  receives  their 
sanction  and  approbation,  in  cases  wherein  there  are  no  statutory 
provisions  applicable;  in  such  cases  the  will  of  the  legislature,  as 
expressed  by  them,  is  the  law,  however  unwise  or  unreasonable  it 
may  be,  if  no  constitutional  provision  is  violated.  Not  so  in  other 
cases — we  should  know  the  reason  why  it  is,  and  should  be  so;  and 
if  the  alleged  i-eason  is  absurd,  we  should  not  yield  our  acqui- 
escence. 

Appeal  dismissed. 
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Joseph  Kelley,  appellant,  v.  John  Inman,  appellee. 

Appeal  from  Adams. 

Where  a  defendant  in  an  action  of  ejectment  is  duly  notified  that  a  declaration  will  be 
filed  on  a  particular  day  of  the  next  term  of  the  Circuit  Court,  the  plaintiff  has  a  right 
to  file  his  declaration  and  obtain  his  rulf»,  on  any  day  subsequent  to  the  one  on  wliieh 
the  defendant  is  notified  to  appear,  and  the  defendant  is  bound  to  talce  notice  of  it. 
And  li  is  no  cause  for  setting  aside  such  rule,  that  the  defendant  attended  on  the  day 
mentioned  in  the  notice,  and  no  rule  was  then  talcen. 

In  ejectment,  a  defendant  has  not  a  right  to  plead  at  tlie  next  term  after  the  expiration  of 
a  rule  to  plead.  It  is  the  policy  of  the  statute  to  require  tlie  issue,  if  any  defence  is 
intended,  to  be  made  up  in  vacation;  and  if  a  defendant,  having  failed  to  comply  with 
the  rule  to  plead  in  vacation,  file  a  plea  at  the  next  term,  before  his  default  is  taken, 
his  plea  will  be  stricken  from  the  records,  and  judgment  by  default  entered. 

The  judgment  in  this  case,  in  the  court  below,  was  rendered  at 
the  July  special  tei-m,  ISiO,  the  Hon.  Peter  Lott  presiding. 

J.  A.  McDougall,  for  the  appellant. 

0.  H.  Browning^  for  the  appellee. 

FoED,  Justice,  delivered  the  opinion  of  the  court. 

Inman  filed  his  declaration  in  ejectment  on  the  2()th  day  of  April, 
1840,  that  being  the  day  of  the  terra  of  the  Adams  Circuit  Court. 
Kelley  had  been  previously  notified,  according  to  the  statute,  that 
the  declaration  would  be  filed  on  the  second  day  of  the  term. 
A  rule  was  thereupon  made  on  Kelley  to,  plead  answer  or 
*demur  within  twenty  days  from  the  time  of  filing  the  dec-  [*29] 
laration.  No  plea  was  filed  within  the  time  limited  by  the 
rule.  But  at  the  next  term,  in  July  following,  Kelley  appeared  in 
court,  and  without  motion  to,  or  leave  of  court,  filed  his  plea  of  the 
general  issue,  and  also  moved  the  court  to  set  aside  the  rule  to 
plead  above  mentioned.  In  support  of  this  motion,  Kelley  filed  an 
aflidavit,  in  which  it  is  stated  that  on  the  second  day  of  the  April 
term  aforesaid,  he  employed  an  attorney  to  defend  him  in  the  suit; 
that  he  and  his  attorney  attended  court  all  that  day,  and  that  no 
declaration  was  filed  or  rule  asked  for  on  that  day;  that  Kelley  then 
returned  home,  and  attended  no  more  during  that  term;  so  that  he 
says  he  had  no  notice,  and  was  surprised,  and  therefore  asked  for 
leave  to  plead  at  the  subsequent  term.  But  the  court  overruled  his 
motion;  struck  his  plea  from  the  files;  and,  upon  application  of 
Inman,  rendered  a  judgment  against  him,  by  default,  for  the  recov- 
ery of  the  premises  and  costs. 

The  assignment  of  errors  presents  the  following  questions: 
whether  Kelley  had  a  right,  as  a  matter  of  course,  to  plead  at  a 
subsequent  term;  and  if  not,  whether  sufficient  cause  was  shown  by 
him,  so  th^,  according  to  law,  the  court  ought  to  have  granted 
him  leave. 

These  questions  are  of  some  importance  as  questions  of  practice 


Note— The  sections  of  the  "Act  defining  and  regulating  proceedings  in  the  action  or 
ejectment  "  under  which  this  decision  was  given  have  been  repealed.  The  action  of  eject- 
ment is  now  begun  by  summons,  and  the  rules  of  pleading  and  practice  are  as  in  other 
actions  at  law:    R.  S.  1874,  chap.  45,  sections  9,  10. 
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under  the  "  Act  defining  and  regulating  proceedings  in  the  action 
of  ejectment,"  '■  approved  March  2,  1839. 

Some  of  the  provisions  of  this  act  are,  that  the  service  of  the 
declaration  of  the  pLaintiff  shall  be  accompanied  by  a  notice  to  the 
defendant,  that  the  declaration  will  be  filed  on  some  day  in  the  then 
next  term  of  the  court  in  which  the  action  is  brought,  specifying 
such  day;  that  upon  filing  the  same,  a  rule  will  be  entered,  requir- 
ing the  defendant  to  appear  and  plead  to  the  declaration,  within 
twenty  days  after  the  entry  of  the  rule;  and  that  if  he  neglect  so 
to  appear  and  plead,  judgment  by  default  will  be  entered  against 
him.  The  thirteenth  section  allows  the  plaintiff,  on  the  day  speci- 
fied in  the  notice,  or  on  some  day  thereafter,  upon  filing  the  declar- 
ation, with  an  affidavit  of  the  service  of  a  copy  thereof,  and  the 
notice  required  to  accompany  it,  to  enter  a  rule  requiring  the 
defendant  to  appear  and  plead  within  twenty  days,  and  in  case  the 
defendant  shall  neglect  to  appear  and  plead  within  such  time,  his 
default  shall  be  entered. 

The  fourteenth  section  allows  a  defendant  to  apply'to  the  court, 
or  to  any  judge  in  vacation,  to  compel  the  attorney  of  the  plaintiff 
to  produce  his  authority  for  commencing  the  suit;  and  the  thirty- 
first  section  gives  the  defendant  two  years,  after  judgment,  to  come 
in  and  move  to  have  it  set  aside;  and  upon  payment  of  the  costs 
and  damages  recovered,  the  court  may  vacate  the  judgment,  and 
grant  a  new  trial,  if  the  court  shall  be  satisfied  that  justice 
[*30]  will  be  *promoted,  and  the  rights  of  the  parties  more  satis- 
factorily ascertained  and  established. 

These  are  the  only  provisions  of  the  law  bearing  upon  the  points 
now  in  controversy;  and  from  them  the  court  is  to  determine,  in 
the  first  place,  whether  the  appellant,  being  defendant  below,  had 
a  right,  as  a  matter  of  course,  to  file  his  plea,  after  a  neglect  and 
disobedience  of  the  rule,  and  at  a  subsequent  term  of  the  court. 

In  establishing  a  rule  of  practice  on  this  point,  by  a  construction 
of  this  act,  we  do  not  feel  authorized  to  depart  from  the  plain  and 
obvious  meaning  of  the  words  used.  We  can  see  nothing  in  the 
subject  matter  upon  which  the  law  is  to  operate,  the  effects  and 
consequences,  or  in  the  reason  and  spirit  of  the  law  itself,  calling 
for  violence  to  language,  or  any  departure  from  its  usual  and  most 
known  signification.  The  plain  provisions  of  the  law  are,  that  a 
defendant  in  ejectment  may  be  ruled  to  plead  in  twenty  days;  he 
is  to  be  notified  that  unless  he  does  appear  and  plead  within  the 
twenty  days,  judgment  by  default  will  be  entered  against  him,  and 
that  the  plaintiff  will  recover  possession  of  the  premises;  and  in 
case  he  does  not  so  appear  and  plead  within  twenty  days,  his 
default  shall  be  entered. 

In  this  case,  the  appellant,  by  failing  to  plead  within  the  time 
limited  by  the  rule,  clearly  gave  the  plaintiff  a  right  to  a  judgment 
by  default.  It  seems  to  be  the  policy  of  the  statute  to  require  the 
issues,  if  any  defence  is  intended,  to  be  made  up  in  vacation,  so 
that  tlie  parties  can  know  that  there  will  be  a  trial  at  the  next  term, 
and  prepare  themselves  accordingly.     But  here  the  appellee,  upon 


» Acts  of  1839,  230. 
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examination  in  the  clerk's  office,  after  the  expiration  of  the  rule, 
had  a  right  to  believe  that  no  defence  was  intended;  that  he  would 
easily  siicceed  by  getting  a  default,  and  that  no  preparation  for  trial 
Avould  be  necessary.  In  this  just  expectation,  is  he  to  be  disap- 
pointed by  the  defendant  coming  into  court  and  saying,  it  is  true  I 
disobeyed  the  rule;  I  have  no  reason  to  justify  me  in  so  doing;  I 
elaim  it  as  a  matter  of  right  to  be  protected  against  my  own  negli- 
gence, because  the  plaintiff  has  not,  as  yet,  taken  a  default?  We 
think  that  it  makes  but  little  difference,  whether  the  plaintiff  had 
already  taken  a  default,  or  was  then  only  entitled  to  do  so.  In 
either  case,  he  is  liable  to  be  caught  without  preparation  for  trial, 
and  might,  by  the  allowance  of  the  plea,  be  compelled  to  submit  to 
a  continuance,  for  the  purpose  of  procuring  his  testimony.  By  a 
strict  adherence  to  the  true  spirit  and  meaning  of  the  law,  as  well 
as  the  plain  import  of  its  language,  we  compel  the  issues  to  be 
made  up  in  vacation,  and  insure  a  trial  at  the  next  terra.  By  this 
means  we  prevent  imnecessary  delay;  we  render  litigation  less 
interminable;  and  the  parties  can  have  as  early  a  trial  as  is  consis- 
tent with  the  due  administration  of  justice.  As  the  natural  tend- 
ency of  legal  proceedings  is  to  linger  beyond  just  and  necessary 
delay,  we  think  such  expedition  as  we  have  intimated,  is  very 
desirable  to  be  accomplished.  We  cannot,  therefore,  give 
the  statute  such  a  *construction  as  will  allow  a  defendant,  [*31] 
as  a  matter  of  right,  to  plead  at  the  next  term  after  the 
expiration  of  a  rule  for  that  purpose. 

But  an  affidavit  was  filed  for  the  purpose  of  showing  cause;  and 
the  second  question  is,  whether  the  appellant  did  show  such  cause 
as  entitled  him  to  an  extension  of  time  to  plead. 

The  substance  of  the  affidavit  is,  that  the  appellant  employed 
counsel;  that  he  and  his  counsel  attended  court  all  of  the  day  on 
which  they  were  notified  to  appear;  that  no  declaration  was  filed, 
or  rule  to  plead  asked  on  that  day;  that  the  appellant  returned  to 
his  home,  and  attended  the  court  no  more  that  term;  that  the  rule 
was  made  on  a  subsequent  day,  and  that,  therefore,  the  appellant 
had  no  notice,  and  was  surprised  by  the  proceeding.  To  this  affi- 
davit, there  are  at  least  two  valid  objections:  first,  the  total  absence 
of  any  pretence  of  merits,  either  by  the  assertion  of  title  in  the 
appellant,  or  the  denial  of  right  in  the  appellee;  secondly,  the  pre- 
tence of  surprise  and  want  of  notice,  is  not  to  be  allowed.  The 
declaration,  notice,  and  affidavit  of  service,  all  appear  to  be  regular; 
and  the  only  complaint  made  by  the  appellant  is,  that  he  was  noti- 
fied to  appear  on  one  day,  and  the  rule  to  plead  was  entered  on  a 
day  subsequent,  whilst  he  was  not  in  attendance  in  court. 

We  cannot  imagine  that  a  rule  is  to  prevail  in  ejectment,  differ- 
ent from  all  other  actions.  In  debt  and  assumpsit,  and  the  like 
actions,  the  summons  is  returnable  on  the  the  first  day  of  the  term; 
nevertheless  the  defendant  is  bound  to  answer  during  the  whole 
terra,  whenever  the  cause  may  be  called,  or  before,  if  required  by 
a  rule  of  the  court. 

.    But  if  any  doubt  could  exist  as  to  the  true  construction  of  the 
tenth  section,  in  regard  to  the  day  on  which  the  rule   shall   be 
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entered,  that  doubt  is  dissipated  in  a  moment,  by  a  reference  to  the 
thirteenth  section  of  the  same  act,  which  unequivocally  gives  the 
plaintiff  a  right  to  file  his  declaration  and  obtain  his  rule,  on  any 
day  subsequent  to  the  one  on  which  the  defendant  is  notified  to 
appear;  as,  therefore,  the  rule  was  entered  at  the  same  term,  and 
after  the  day  on  which  the  appellant  was  notified  that  his  appear- 
ance would  be  necessary,  he  Avas  bound  to  take  notice  of  it,  and 
cannot  now  allege  ignorance  of  that  which  he  Avas  bound  to  know, 
and  which  he  would  have  known,  had  not  his  own  negligence  pre- 
vented him.  Seeing  no  error  in  the  record,  the  judgment  of  the 
Circuit  Court  of  Adams  county  is  affirmed  with  costs. 

Judgment  affirmed. 


[*32]  *William  Dunbar,  appellant,  v.  Amos  Bonesteel,  appellee. 

Appeal  from  Scott. 

A  lease,  although  it  may  be,  in  part,  for  the  payment  of  money,  or  for  the  performance  of 
covenants,  is  not  such  an  instrument  in  writing  as  is  contemplated  by  the  statute  rela- 
tive to  promissory  notes,  etc.,  wliich  allows  an  obligee  or  payee  of  "an  instrument  ia 
writing,"  to  plead  a  want  or  failure  of  consideration,  in  bar  of  a  recovery. 

The  terms  "  obligee  or  payee  "  are  appUcable  only  to  one  of  the  parties  to  an  obligation, 
or  simple  contract.  The  parties  to  a  lease  are  the  lessor  and  lessee,  neither  of  whom- 
can,  with  propriety,  be  called  the  obligee  or  payee. 

•A  lease  is  an  instrument  of  higher  dignity  than  a  note  or  biU,  and  more  solemn  than  a 
bond,  as  it  may  affect  the  possession  of  land. 

It  is  a  fixed  principle  of  law,  that  a  tenant  shall  not  be  permitted  to  deny  his  landlord's 
title,  (a) 

Every  false  affirmation  does  not  amount  to  a  fraud.  A  knowledge  of  the  falsehood  of  the 
representation  must  rest  with  the  party  malcing  it,  and  he  must  use  some  means  u> 
deceive,  to  make  it  a  fraud.  (6) 

The  Circuit  Court  undoubtedly  has  a  right,  without  a  jury,  to  assess  the  damages,  in  all 
cases  where  the  amount  can  be  ascertained  by  computation;  and  by  approving  of  an, 
assessment  of  damages  by  the  clerk,  the  court  adopts  the  act  of  its  officer,  and  makes 
it  its  own.  (c) 

A  plea  to  an  action  of  covenant  on  a  lease,  that  at  and  before  the  date  of  the  lease,  the 
defendant  was  in  possession  of  the  premises,  under  a  lease  from  one  C,  by  whom  he- 
was  first  put  into  possession;  that  the  plaintiff,  at  tlie  date  of  the  lease,  represented  to 
the  defendant,  that  the  plaintiff  was  the  owner  of  the  land;  that  he  had  recovered  it 
of  C,  in  a  suit,  and  that  unless  the  defendant  would  take  a  lease  from  him,  he  would 
be  turned  out  of  possession.  That  the  assertions  of  the  plaintiff  were  all  false:  that 
the  land  did  not,  in  fact,  belong  to  the  plaintiff;  that  he  had  not  recovered  it  of  C,  in  a 

(a)  Accord  Ankeny  v.  Pierce,  Breese,  262;  Rigg  v.  Cook.  4  Gil.,  336;  Funselman  v. 
Worthington.  14  III,  13.5;  Brown  v.  Keller,  33  111.,  151;  Alwood  v.  Mansfield,  33  111,453; 
Ccn-ter  v.  Marshall,  72  111.,  609;  St.  John  v.  Qaitzow,  Id.,,  334;  Doty  v.  Burdick.  83  111.,  473. 

But  tenant  may  show  that  his  landlord's  title  has  terrain  ited:  Wells  v.  Mason,  4  Scam, 
84;  nighman  v.  Little,  13  111..  33'.t;  St.  John  v.  Quitzow,  72  111.,  3i4. 

Although  a  tenant  may  attorn  to  a  purchaser  of  his  Ian  dord's  title,  or  purchase  it  him- 
self if  sold  under  judgment  and  execution,  yet  he  cannot  attorn  to  a  stranger,  or  purchase 
and  set  up  his  title,  although  it  may  be  the  paramount  title:  Lowe  v.  Emerson,  48  111., 
160;  Franklin  v.  Palmer,  .50  111.,  202. 

An  exception  to  the  general  rule  is  made  where  the  tenant  has  been  induced  by  fraud, 
artifice  or  mistake,  to  accept  a  lease:     Carter  v.  Marshall.  72  III.,  609. 

(6)  As  to  fraudulent  misrepresentations,  see  Miller  v.  Young,  33  III.,  355,  and  Ewell'.s 
note.    As  to  concealment,  see  Kohl  v.  Lindley,  39  111 ,  195,  and  Bailey's  not*'. 

(c)  Burlinciame  v.  Turner,  1  Scam.,  588;  Vanhooser  v.  Logan.  3  Scam.,  389;  Rohertsou 
V  Hamet,  19  111.,  161;  Rives  v.  Kumler,  27  III.,  291;  Russell  v.  Brown,  41  III.,  183;  St  L,  A. 
(t  T  H.  R.  R.  Co.  V.  Miller,  43  111.,  199;  Phelps  v.  Reynolds,  49  111.,  210;  Myers  v.  Phillips, 
72  III.,  460. 

Where  judgment  is  entered  by  default  upon  a  note  payable  in  currency,  it  is  proper  for 
the  clerk  to  assess  the  damages;  Stvift  v.  WTiilney,  20  l\\.,\\A\  Trowbridge  v.  Seaman, 
21  111.,  101;  Northern  Bank  of  Illinois  v.  Zepp,  28  III.,  INO. 

But  the  clerk  cannot  assess  damages  in  an  action  upon  an  open  account:  Tovmer  v. 
(ieorije  dk  Son,  5:^  III.,  If^S. 
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suit,  and  was  not  entitled  to  the  possession;  but  that  the  possession  was  still  in  C,  and 
the  defendant  was  afterwards  obliged  to  pay  C  the  rent.  And  that,  therefore,  the  lease 
was  made  without  any  good  or  valuable  consideration,  and  obtained  by  false  represen- 
tations of  the  plaintifif,  is  bad  on  demurrer,  as  well  because  it  contains  contradictory 
averments,  as  because  the  statute  does  not  authorize  the  defence  of  failure  of  consid- 
eration to  be  pleaded  to  an  action  of  covenant  on  a  lease;  and  such  plea  is  not  good  as 
a  plea  of  fraud. 

This  cause  was  tried  in  the  Scott  Circuit  Court,  at  the  October 
term,  1840,  before  the  Hon.  William  Thomas.  Judgment  was  ren- 
dered for  the  plaintiff,  on  demurrer  to  the  declaration,  for  $104.50, 
damages,  and  costs  of  suit.     The  defendant  appealed  to  this  court. 

3f.  Mc  Connel  and  J.  A.  3IcDougaU,  for  the  appellant. 

It  is  laid  down  in  1  Wheat.  Selwyn  569,  that  where  a  tenant  has 
not  received  possession  from  a  person  to  whom  he  has  attorned  by 
misrepresentation  or  mistake,  he  is  not  thereby  estopped  from  set- 
ting up  the  title  of  the  I'eal  owner.  The  court  below  seem  to  have 
acted  upon  the  supposition  that,  under  no  circumstances,  could  a 
tenant  deny  the  landlord  to  whom  he  had  attorned.  The  authority 
in  Selwyn,  and  cases  there  referred  to,  show  the  exceptions,  and 
also  show  that  the  case  of  the  appellant  comes  within  the  excep- 
tions. The  general  rule,  that  fraudulent  representations  will  vitiate 
any  contract,  applies  as  well  to  a  contract  of  lease  as  to  others. 
For  the  rule  and  its  application,  see  Willson  v.  Force,  6  Johns.  110, 
and  cases  referred  to  in  reporter's  note. 

*They  also  cited  4  T.  R.,  682;  2  Bing.,  10;  9  Eng.  Com.    [*33] 
Law,  294;  and  insisted  that  the  statute  authorized  the  plea 
of  want  of  consideration  to  an  action  on  a  lease. 

tT.  Lamhorn,  for  the  appellee. 

Ford,  Justice,  delivered  the  opinion  of  the  court. 

Bonesteel  brought  his  action  of  covenant,  against  Dunbar,  in  the 
Scott  Circuit  Court,  on  a  sealed  lease,  signed  by  both  the  parties.  By 
the  terms  of  the  lease,  Dunbar  was  to  have  the  premises  and  the 
appurtenances  for  the  term  of  one  year,  and  was  to  pay  to  Bone- 
steel the  sum  of  one  hundred  dollars,  as  rent.  Dunbar  further  cov- 
enanted to  keep  the  pi'emises  in  good  repair;  and  the  one  hundred 
dollars  rent  was  to  be  paid  to  Bonesteel  on  or  before  the  first  day 
of  February,  1840. 

The  breach  of  covenant  assigned  is,  that  Dunbar  failed  to  pay 
the  rent. 

Dunbar  filed  his  plea  to  the  declai'ation,  stating  therein  that,  at 
and  before  the  date  of  the  lease,  he  was  in  possession  of  the  prem- 
ises, under  a  lease  from  one  Charles  Collins,  by  whom  he  was  first 
put  into  possession;  that  Bonesteel,  at  the  date  of  the  lease,  repre- 
sented to  him  that  he,  Bonesteel,  was  the  owner  of  the  land;  that 
he  had  recovered  it  of  Collins,  in  a  suit,  and  that  unless  Dunbar 
would  take  a  lease  from  him  he  would  be  turned  out  of  possession. 
Dunbar  then  avers  that  the  statements  of  Bonesteel  were  all  false; 
that  the  land  did  not,  in  fact,  belong  to  Bonef?teel;  that  he  had  not 
recovered  it  of  Collins,  in  a  suit,  and  was  not  entitled  to  the  posses- 
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sion;  but  that  the  possession  of  the  land  was  still  in  Collins,  and 
Dunbar  was  afterwards  obliged  to  pay  Collins  the  rent.  For  these 
reasons  he  alleges  that  the  writing  sued  on  was  made  without  any 
good  or  valuable  consideration,  and  was  obtained  by  false  repre- 
sentations of  Bonesteel. 

To  this  plea  there  was  a  demurrer,  and  judgment  thereon,  in 
favor  of  the  plaintiff. 

The  errors  assigned  are,  first,  that  the  court  erred  in  sustaining 
the  demurrer;  and,  secondly,  in  ordering  the  clerk  to  assess  the 
damages. 

The  plea  upon  which  the  first  question  arises  is  manifestly  defec- 
tive. In  it  a  consideration  for  the  covenant  sued  on  is  first  stated; 
and  then  it  proceeds  to  deny  that  there  was  any  good  or  valuable 
consideration  whatever.  The  lease  itself  Avas  a  consideration  for 
the  covenant,  on  the  part  of  Dunbar,  and  a  failure  of  title  in  Bone- 
steel would  show  only,  if  allowable,  that  the  consideration  had 
failed;  and  not  that  there  was  really  no  consideration  for  the  cov- 
enant. 

But  the  jjlea  is  not  substantially  good  as  a  plea  of  failure  of  con- 
sideration. The  question  here  presented  is,  whether  the  fifth  sec- 
tion of  "  An  act  relative  to  promissory  notes,  bonds,  due 
[*34]  bills  and  *other  instruments  in  writing,  and  making  them 
assignable,"'  approved  January  3,  1827,  applies  to  a  lease 
under  seal.  This  section  allows  a  defendant,'  in  a  suit  by  the 
obligee  or  payee  on  any  "note,  bond,  bill,  or  other  instrument  in 
writing,  for  the  payTnent  of  money  or  property,  or  for  the  perform- 
ance of  covenants  or  conditions  by  the  payor  or  obligor  thereof," 
to  plead  a  want  of  or  failure  of  consideration.  A  lease,  although 
it  may  be,  in  part,  for  the  payment  of  money,  or  for  the  perform- 
ance of  covenants,  is  not  such  an  instrument  in  writing  as  is  con- 
templated by  the  statute.  Is  a  lease  included  by  the  general  words 
"  or  other  instrument  in  writing  ?"  Can  there  be  an  obligee  or 
payee  as  parties  to  the  lease?  These  terms  are  understood  as 
applicable  only  to  one  of  the  parties  to  an  obligation,  or  simple 
contract. 

The  parties  to  a  lease  are  the  lessor  and  lessee,  neither  of  whom 
can  Avitli  propriety  be  called  the  obligee  or  payee.  Again,  an 
instrument  in  writing  is  generally  considered  as  applicable  only  to 
simple  contracts.  A  lease  is  an  instrument  of  higher  dignity  than 
a  note  or  bill,  and  more  solemn  than  a  bond,  as  it  may  affect  the 
possession  of  land.  Such  an  instrument  was  Avell  known  and  in 
common  use  at  the  passage  of  the  act,  and  if  it  had  been  the  inten- 
tion of  the  legislature  to  include  it  as  one,  the  consideration  of 
which  can  be  impeached,  they  would  most  probably  have  named  it 
expressly.  In  the  case  of  Hall  et  al.  v.  lii/rne  et  al.,^  this  court 
decided  that  a  mortgage  is  not  within  the  meaning  of  this  statute. 
A  lease,  although  assignable  at  common  law,  is  not  made  so  by  this 
act.  Suppose  a  lease  to  be  assigned,  would  the  assignor  be  liable 
as  on  a  note?     This  shows  that  it  was  no  more  intended  to  include 

'  R.  L.,  483;  Gale's  Stat.,  536.  »  1  Scam.,  140. 
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.1  lease  than  a  bill  of  exchange,  which  was  before  assignable  by  the 
custom  of  merchants.  But,  above  all,  it  is  a  fixed  principle  of  law, 
that  a  tenant  shall  not  be  permitted  to  deny  his  landlord's  title, 
After  accepting  the  lease,  and  thereby  solemnly  admitting  the  title, 
it  is  too  late  to  deny  it.  We  cannot  believe  that  it  was  the  inten- 
tion of  the  legislature  to  repeal  and  utterly  overthrow  a  principle 
of  law  so  well  settled,  the  policy  of  which  is  so  apparent,  by  indi- 
rect expressions,  and,  at  best,  very  equivocal  general  words. 

The  plea  is  equally  bad  as  a  plea  of  fraud.  It  alleges  no  means 
of  circumvention,  and  no  knowledge  of  the  falsity  of  the  facts 
represented;  and  as  Dunbar  was  in  possession  of  the  premises,  and 
had  full  notice  of  Collins'  claim,  at  the  time  when  the  false  repre- 
sentation was  made,  he  had  the  means  in  his  power,  by  the  use  of 
a  prudent  diligence,  to  have  ascertained  the  truth  of  the  fact.  He 
having  already  received  a  lease  from  Collins,  and  being  in  posses- 
sion under  him,  was  bound,  by  the  relation  he  sustained  to  his  land- 
lord, to  examine  with  care  the  assertion  of  an  adverse  title,  and  not 
to  betray  the  interest  of  his  landlord  by  giving  up  his  possession, 
by  the  easy  and  credulous  belief  of  an  adverse  title,  depend- 
ing *mer€ly  on  the  assertion  of  a  stranger.  In  the  case  of  [*35] 
Sims  V.  ^lein,^  the  court  says  that  it  "recognizes  the  prin- 
ciple that  fraud  vitiates  and  renders  void  every  contract  by  which 
it  is  obtained;  but  every  false  affirmation  does  not  amount  to  fraud. 
A  knowledge  of  the  falsehood  of  the  representation  must  rest  with 
the  party  making  it,  and  he  must  use  some  means  to  deceive." 
"By, an  ordinary  degree  of  precaution,"  the  defendant  might  have 
ascertained  the  falsity  of  the  representation  complained  of.  These 
principles  are  all  applicable  to  the  case  now  under  consideration; 
and  many  authorities  might  be  cited  to  show  that  they  are  the  law. 

The  remaining  error  complained  of  is,  that  the  court  directed  the 
clerk  to  assess  the  damages.  The  court  undoubtedly  has  a  right, 
without  a  jury,  to  assess  the  damages  in  all  cases  where  the  amount 
can  be  ascertained  by  computation.''  Here,  the  lease  stipulated  for 
the  payment  of  one  hundred  dollars  on  a  day  certain,  and  no  fact 
was  necessary  to  be  proved  by  the  plaintiff  to  ascertain  the  amount 
due,  or  the  interest.  We  think  that,  by  the  common  law,  the 
court  may  order  its  clerk  to  make  the  computation,  and  if  after- 
wards approved,  the  assessment  is  the  act  of  the  court.  By  approv- 
ing, the  court  adopts  the  act  of  the  officer  and  makes  it  its  own.' 
In  this  case  the  assessment  was  approved,  and  therefore  there  is  no 
error.     The  judgment  below  is  affirmed  with  costs. 

Judgment  affirmed. 

•  Breese,  234. 

2  Greenup  et  al.  v.  WoodworfJi,  Breese,  179;  Rust  v.  Frothingham  etal.,  Ibid, 
258 ;  Clemson  et  al.  v.  State  Bank  of  I  lUnois,  1  Scam. ,  45. 

3  Barlingame  et  al.  v.  Turner,  1  Scam..  589. 
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Levi  Davis,  Auditor  of  Public  Accounts,  v.  William  Haydon  et  al. 

Deht  on  Bond, 

To  a  declaration  in  an  action  of  debt  on  a  sheriff's  bond,  for  a  breach  of  duty  on  the  part 
of  the  sheriff,  in  failing  to  pay  over  taxes  collected,  the  defendants  pleaded  that  (he 
bond  was  not  presented  to,  or  aj^proved  by  the  judge  of  the  Circuit  Court  of  the  county, 
at  the  next  or  any  succeeding  term  thereof;  and  that  the  principal  in  the  bond  did 
not  by  virtue  of  his  office  as  sheriff,  receive  any  taxes  between  the  time  of  the  approval 
of  the  bond  by  the  clerk  and  the  next  term  of  the  Circuit  Court;  Held,  that  the  plea  was 
bad,  and  that  the  bond  was  valid,  until  disapproved  by  the  court,  and  that  tlie  disap- 
proval, not  the  want  of  approval,  would  make  the  office  vacant,  but  not  the  bond 
void,  (a) 

It  is  a  rule  in  the  construction  of  statutes,  that  all  the  provisions  are  to  be  taken  together, 
in  ascertaining  the  intention  of  the  law-giver. 

Semble,  That  a  sheriff's  bond  would  not  become  void  by  a  failure  to  take  and  subscribe 
the  oaths  of  office.  But  until  his  complete  qualification,  his  sureties  would  not  be 
bound,  and  his  neglect  to  qualifv  within  the  time  limited,  would  vacate  the  olfice. 

Semble,  That  the  only  way  provided  by  statute  for  vacating  the  office  of  sheriff  is,  either 
by  the  judge's  disapproving  of  the  bond,  or  the  failure  of  the  sheriff  to  produce  other 
sufficient  security,  if  required  by  the  judge;  and  when  the  ofQ.ce  is  thus  vacated,  the 
responsibility  of  the  sureties  cease. 

[*36]        *J.  Lamborn,  Attorney  General,  for  the  plaintiff. 
W.  A.  Minshall,  for  the  defendants. 

ScATES,  Justice,  delivered  the  opinion  of  the  court: 

This  is  an  original  action  of  debt,  instituted  in  this  court,  by  the 
plaintiff,  for  the  use  of  the  people,  against  the  defendants,  upon 
the  official  bond  of  Thomas  Haydon,  sheriff  of  Schuyler  county,  for 
the  recovery  of  f  10,000,  the  penalty  in  the  bond.  The  declaration 
avers  a  breach  in  the  condition  of  the  bond,  that  Thomas  Haydon, 
as  sheriff,  received  $415.21  for  taxes  on  lands  listed  in  the  said 
county,  for  the  year  1835,  and  lying  in  other  counties  in  the  state, 
which  he.  failed  to  pay  over.  The  declaration  avers  that,  on  the 
first  day  of  September,  1834,  the  date  of  the  bond,  the  clerk  of  the 
Circuit  Court  of  said  county  approved  of  said  bond,  there  being  no 
Circuit  Court  to  be  held  in  said  county  within  thirty  days  after 
said  clerk  gave  notice  to  said  Thomas  Haydon  of  the  receipt  of  his 
commission,  as  sheriff. 

To  this  declaration  there  are  four  pleas,  upon  all  of  which,  except 
the  first,  an  issue  of  fact  is  made.  The  first  plea  avers  that  said 
bond  was  not  presented  to,  or  approved  by,  the  judge  of  the  Schuy- 
ler Circuit  Court,  at  the  next  or  any  succeeding  term  thereof;  and 
"  that  said  Thomas  Haydon,  by  virtue  of  his  office,  as  sheriff  of 
Schuyler  county,  did  not  receive  any  taxes  on  lands  listed  in  the 
said  county  of  Schuyler,  and  lying  in  other  counties  in  the  state  of 
Illinois,  between  the  time  of  said  writing  obligatory  supposed,  and 
the  end  of  the  next  term  of  the  Schuyler  Circuit  Court."  To  this 
plea  the  plaintiff  demurs  generally. 

By  the  first  section  of  "  An  act  concerning  sheriffs  and  coroners,"' 
it  is  provided  that  the  governor  shall  commission  sheriffs  elect,  ta 

>  R.  L  ,  573;  Gale's  Stat.,  653.  (J) 

(a)  Accord  as  to  the  bond  of  a  justice  of  the  peace:    Green  v.  Wardwell,  17  111.,  278. 
lb)  Gale's  Stat.,  653;  Repealed;  see  Kurd's  Stat.,  1877,  pp.  931,  932,  933. 
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continue  in  office  for  two  years,  and  that  the  secretary  of  state  shall 
transmit  such  commission  to  the  clerk  of  the  Circuit  Court  of  the 
proper  county,  whose  duty  it  shall  be  to  give  immediate  notice  to 
such  sheriff  of  the  receipt  of  his  commission.  By  the  second  sec- 
tion, every  sheriff,  on  receiving  notice  of  his  commission,  shall, 
within  thirty  days  thereafter,  enter  into  a  bond  with  the  people  of 
the  state  of  Illinois,  with  good  and  sufficient  security,  to  be  approved 
of  by  the  judge  of  the  Circuit  Court  of  his  county,  at  the  term 
next  after  the  date  of  such  bond,  in  the  penal  sum  of  ten  thousand 
<lollars,  conditioned,  etc.,  and  shall  also,  at  the  time  of  giving  such 
bond,  take  and  subscribe  before  the  clerk  of  the  Circuit  Court,  the 
several  oaths  required  by  law;  and  an  oath  for  the  faithful  per- 
formance of  the  duties  of  his  office;  provided,  that  if  no  Circuit 
Court  shall  be  held  within  thirty  days  after  such  notice  of  com- 
mission, the  clerk  may  approve  the  bond,  which  shall,  in  that 
case,  be  good  and  valid  until  the  end  of  the  next  succeeding  Cir- 
cuit Court. 

*The  third  section  provides,  that  the  bond  and  oaths  so    [*37] 
taken,  shall  be  filed  and  recorded  by  said  clerk;  "and  a  cer- 
tified copy  of  such  bond,  under  the  seal  of  the  court,  shall  be  evi- 
dence in  all  courts  in  this  state." 

The  fourth  section  provides,  among  other  things,  "  if  any  bond, 
approved  by  the  clerk  as  aforesaid,  shall  be  disapproved  by  the 
judge  of  the  Circuit  Court,"  and  he  "  shall  not,  during  the  term  of 
the  court,  procui-e  such  secui'ity  as  the  judge  shall  approve,"  in  such 
case  the  office  shall  be  deemed  vacant;  of  which  the  clerk  shall 
notify  the  Governor,  and  he  shall  issue  a  writ  of  election.  The 
question  submitted,  upon  this  demurrer  is,  whether  it  is  necessary 
to  aver  in  the  declaration,  that  the  bond  was  jDresented  to,  and 
approved  by,  the  judge  at  the  next  succeeding  term  of  the  Schuyler 
Circuit  Court.  A  proper  construction  of  these  provisions  will 
resolve  the  question. 

It  is  a  rule  in  the  construction  of  statutes,  that  all  the  provisions 
are  to  be  taken  together  in  ascertaining  the  intention  of  the  law- 
giver. If  we  look  to  the  enacting  clause  and  proviso  of  the  second 
section  only,  the  construction  contended  for  by  the  defendants 
would  seem  to  be  the  true  one,  as  it  provides  within  what  time  and 
before  whom  the  bond  shall  be  given  and  approved,  with  a  proviso 
of  a  second  person  to  approve  it,  in  the  event  the  first  shall  not  be 
there  officially  within  the  time,  and  in  the  latter  event,  giving  it 
validity  for  a  determinate  period.  But,  when  we  contemplate  all 
these  provisions  together,  we  are  led  to  the  conclusion  that  the 
mind  and  intention  of  the  lawgiver  were  to  provide,  not  only  for 
the  mode  of  qualification  and  investiture  of  the  officer,  but  more 
particularly  for  vacating  the  office.  The  notice  in  the  first  section 
points  to  that  event,  as  provided  for  in  the  fourth  section,  on  his 
neglect  or  refusal  to  enter  into  the  bond,  and  take  the  oaths,  within 
the  time  required.  Again,  in  the  second  section,  the  enacting 
clause  lays  down  the  general  rule  for  giving  bonds,  to  which  the 
proviso  forms  an  exception;  and  another  rule,  to  wit:  that  the 
•clerk  may  approve  the  bond  within  thirty  days,  giving  the  bond, 
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under  the  rule  in  the  exception,  validity,  at  all  events,  for  a  deter- 
minate period,  the  end  of  the  next  terra,  whether  disapproved  before 
that  time  or  not,  and  if  not  disapproved,  continuous  validity.  It  is 
to  be  observed  that  the  disapproval,  not  a  want  of  approval,  makes,, 
not  the  bond  void,  but  the  office  vacant. 

The  bond  does  not  become  void,  therefore,  by  a  failure  to  have  a 
formal  approval,  but  by  disapproval  the  period  covered  by  its  con- 
dition ceases. 

The  third  section  makes  a  certified  copy  of  such  bond,  as  well 
that  approved  by  the  clerk,  as  by  the  circuit  judge,  evidence. 

Again :  The  same  enacting  clause,  of  the  second  section,  requires 
the  sheriff  elect,  at  the  time  of  giving  the  bond,  to  take  and  sub- 
scribe the  several  oaths.  After  the  due  execution  and  delivery  of 
the  bond,  by  the  sheriff  and  his  sureties,  would  any  one  con- 
[*38]  tend  *that  it  becomes  void,  by  a  failure  to  take  and  subscribe 
the  several  oaths,  either  at  that  time  or  any  other  ?  Such, 
we  apprehend,  would  not  be  the  effect  of  his  neglect.  Until  his 
complete  qualification  and  investiture  of  the  office,  official  time, 
during  which  his  acts  would  be  covered  by  the  conditions  of  his 
bond,  so  as  to  charge  his  sureties,  would  not  commence  running; 
and  his  neglect  would  vacate  the  office,  so  as  even  to  prevent  its 
commencement.  But  it  would  not  affect  the  obligation  of  the  con- 
tract. Until  complete  qualification  and  investiture,  the  law  would 
regard  no  act  as  in  performance,  or  violation  of  its  conditions.  But 
when  official  time  once  commences,  in  which  the  acts  of  the  indi- 
vidual shall  be  regarded  as  official,  in  performance  or  violation  of 
the  condition,  how  shall  it  be  stopped  ?  By  vacating  the  bond  ? 
We  apprehend  not;  but  by  vacating  the  office.  There  are  but  two 
modes  provided  in  the  fourth  section,  for  doing  this;  one  by  an 
affirmative  act  of  the  judge,  in  disapproving  the  bond;  and  the 
other,  by  a  failure  of  the  sheriff  to  procure  other  sufficient  security, 
if  required  by  the  judge,  and  by  either  of  which,  official  time  would 
cease,  together  with  responsibility  on  the  part  of  the  sureties,  for 
official  acts  of  their  principal. 

These  being  modes  of  avoidance  of  responsibility,  under  the  con- 
ditions of  the  bond,  need  not  be  negatived  in  the  declaration,  but 
should  be  pleaded. 

We  are,  therefore,  of  opinion  that  the  law  is  with  the  plaintiff. 

Demurrer  sustained. 
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Calvin  A.  Warren,  plaintiff  in  error,  v.  Edward  A.  Nexsen  et  al., 
defendants  in  error. 

Error  to  Hancock. 

If  a  plea  begins  as  an  answer  to  the  whole  declaration,  and  is,  in  fact,  an  answer  to  but 
part  it  is  bad  on  demurrer;  but  if  the  plea  begins  as  an  answer  to  but  part,  and  in 
truth,  answers  only  part,  and  the  plaintiff  replies  or  deniurrs,  the  whole  action  is  dis- 
continued. Yet  the  plaintiff  may  take  judgment,  by  nil  elicit,  for  the  part  unanswered, 
after  replication  filed  and  issue  joined,  at  any  time  before  final  judgment,  upon  pay- 
ment of  costs. 

This  cause  was  heard  in  the  court  below,  at  the  May  terra,  1841, 
before  the  Hon.  Stephen  A.  Douglass. 

A.  Williams,  for  the  plaintiff  in  error. 

S.  T.  Logan  and  C  Walker,  for  the  defendants  in  error. 

Douglass,  Justice,  delivered  the  opinion  of  the  court: 

This  was  an  action  of  assumpsit,  in  the  Hancock  Circuit  Court, 
The  declaration  contained  two  counts,  to  which  the  plaintiff 
pleaded  *six  pleas,  each  of  which  professed  to  answer  but  a  [*39] 
part  of  the  declaration,  and  in  fact  answered  but  a  part; 
nor  did  they  altogether  profess  to  answer  the  entire  declaration. 
Issue  being  joined  on  the  pleas,  the  defendant  moved  the  court  for 
a  discontinuance,  and  the  plaintiff  entered  his  cross  motion  for 
judgment,  by  nil  elicit,  for  so  much  of  the  declaration  as  remained 
xmanswered.  The  court  sustained  the  first  motion,  deciding  that 
the  whole  action  was  discontinued.  The  plaintiff  brings  the  cause 
into  this  court,  and  assigns  for  error: 

First.  That  the  court  erred  in  deciding  that  the  whole  action  was 
discontinued;  and 

Second.  In  overruling  the  cross  motion  for  judgment,  nil  elicit, 
for  the  part  of  the  declaration  unanswered. 

Upon  this  statement  of  facts,  as  shown  by  the  record,  and  the 
errors  assigned  thereon,  two  questions  are  presented  for  the  decision 
of  the  court,  to  wit: 

First.  If  a  plea  professes  to  answer  only  a  part  of  the  declaration, 
and  in  truth  only  answers  but  a  part,  and  the  plaintiff  replies, 
without  having  first  taken  judgment  for  the  part  unanswered,  is 
the  whole  action  discontinued? 

Second.  Is  the  plaintiff  entitled  to  take  judgment,  by  nil  dicit, 
for  the  part  unanswered,  after  replication  filed  and  issue  joined? 

In  relation  to  the  first  point,  Chitty  lays  down  the  law  thus: 

It  is  a  rule  that  every  plea  must  answer  the  whole  declaration  or 
count,  or  rather,  all  that  it  assumes  to  answer,  and  no  more.  If  a 
plea  begins  only  as  an  answer  to  part,  and  is  in  truth  but  an  answer 

Note.— See  Barclay  v.  Harvey,  32  111.,  213,  and  Ewell's  note. 

Accord  Mager  v.  Hutchinson.  C  Gil.,  ~()t). 

An  objection  thiit  t  lie  plea  answers  but  a  part  of  the  declaration  must  betaken  in  the 
court  below:     Stnokei/  v.  Hughes.  18  111.,  55. 

The  doctrine  of  discontinuance  does  not  apply  to  a  case  where  one  or  more  of  several 
counts  is  fully  answered:  but  to  those  cases  where  a  count  is  only  answered  in  part:  Mc- 
Allister V.  Ball,  28  111.,  210. 
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to  part,  the  plaintiff  canuot  demur;  but  must  take  his  judgment  for 
the  part  unanswered,  as  by  nil  elicit;  and  if  he  demurs,  or  pleads 
over,  the  whole  action  is  discontinued.' 

If  a  plea  begins  with  an  answer  to  the  whole,  but  in  truth,  the 
matter  pleaded  is  only  an  answer  to  part,  the  whole  plea  is  nought, 
and  the  plaintiff  may  demur;  but  if  a  plea  begins  only  as  an  answer 
to  part,  and  is  in  truth  only  an  answer  to  part,  it  is  a  discontinuance, 
and  the  plaintiff  must  not  demur,  but  take  his  judgment  for  that, 
as  by  nil  elicit;  for,  if  he  demur  or  plead  over,  the  whole  action  is 
discontinued.^ 

This  doctrine  is  sustained  in  1  Lord  Raymond,  716;  2  Lord  Ray- 
mond, 841;  7  Modern,  124;  12  Modern,  *421;  8  Petersdoff's  Abr., 
273. 

In  an  action  of  trespass,  for  cutting  three  hundred  trees,  if  the 
defendant  pleads  not  guilty  as  to  all  but  twenty  trees,  but  says 
nothing  to  the  cutting  of  the  twenty,  this  is  a  discontinuance  of  the 
whole.  So,  in  trover  for  three  hundred  sheep,  if  the  defendant 
justifies  as  to  two  hundred  and  ninety-six,  but  says  nothing  as  to 
the  remaining  four,  it  is  a  discontinuance  of  the  whole. ^ 

Stephen,  Saunders,  Gould,  and  the  other  elementary  writ- 
[*40]    ers,  *lay  down  the  same  doctrine,  and  refer  to  these  and 
many  other  authorities  to  sustain  them.* 

Against  the  whole  current  of  authorities  upon  this  subject,  stands 
the  case  of  Sterling  v..  Sherwood.^  In  delivering  the  opinion  of  the 
court  in  that  case.  Chief  Justice  Spencer  expresses  a  very  decided 
opinion,  that  the  doctrine  of  discontinuance,  as  laid  down  by  Chitty 
and  Sergeant  Williams,  is  not  law.  In  support  of  his  opinion,  he 
cites  the  cases  of  JRiggs  v.  Deniston,^  and  Buttythrope  v.  Turner. "^ 
In  the  case  of  Riggs  v  DenistoJi,  it  does  not  appear  but  that  the 
plea  professed  to  answer  the  whole  declaration,  and  consequently 
no  inference  can  be  drawn  from  this  case,  either  for  or  against  the 
doctrine  of  discontinuance. 

Chief  Justice  Spencer  seems  to  place  his  main  reliance  upon  the 
case  of  Buttytlirope  v  Turner,  in  which  Chief  Justice  Willes  repu- 
diates the  doctrine  of  discontinuance,  and  cites  the  case  of  Hughes 
V.  Philli}),^  and  a  case  in  Croke  James. 

By  reference  to  the  two  cases  cited  by  Chief  Justice  Willes,  it 
will  be  seen  that  neither  of  them  sustains  his  decision. 

In  the  case  in  Yelverton,  the  plea  professes  to  answer  the  whole 
declaration,  and  the  court  treated  it  as  a  defective  plea  to  the  entire 
cause  of  action,  and  adjudged  it  bad  on  demurrer,  because  of  the 
defects  in  the  plea,  and  not  because  it  did  not  purport  to  answer 
the  whole  declaration.  That  the  question  of  discontinuance  was 
neither  raised  nor  decided,  during  the  progress  of  that  case,  see 
Yelverton's  Reports,  38. 

It  appears,  also,  from  Sergeant  William's  note  to  1  Saunders,  28, 

1 1  Chit.'s  Pload.,  4-534,  and  the  numerous  authorities  there  cited  in  the  notes. 
21  Salk.,  179.  35  Comyn's  Dig.,  384,  and  the  authorities  there  cited. 

<Steph.  Plead.,  253;  Gould's  Plead.,  362-4;  1  Saunders,  429. 
5  20  Johns. ,  204.  e  3  Johns.  Cas. ,  205. 

7  Willes,  475-80.  s  Yelverton,  38. 
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that  the  question  of  discontinuance  was  not  niooted,  in  the  case 
cited  from  Croke  James.  Sergeant  Williams,  after  reviewing  both 
of  those  cases,  arrives  at  the  following  conclusion:  "It  seems, 
therefore,  that  the  opinion  of  Chief  Justice  Willes,  is  not  well 
founded,  especially,  as  the  other  cases  cited  in  the  above  note,  fully 
support  Hei'ley  Kendon's  case." 

Thus  it  appears,  that  neither  of  the  cases  cited  by  Chief  Justice 
Willes,  and  upon  which  he  relied  as  authority,  sustains  his  decision. 

The  decision  of  Chief  Justice  Willes,  being  unsupported  by  the 
cases  on  which  it  was  predicated,  and  the  opinion  of  Chief  Justice 
Spencer,  being  founded  on  the  decision  of  Chief  Justice  Willes,  of 
course,  neither  of  them  can  be  considered  as  authority,  when  stand- 
ing in  direct  opposition  to  the  whole  current  of  authorities  upon  this 
subject.  Upon  a  careful  review  of  all  the  authorities,  therefore,  we 
regard  the  law  to  be  well  settled,  as  follows: 

If  a  plea  begins  as  an  answer  to  the  whole  declaration,  and  is,  in 
fact,  an  answer  to  but  part,  it  is  bad  on  demurrer;  but  if  the  plea 
begins  as  an  answer  to  but  part,  and  in  truth  answers  only 
*part,  and  the  plaintiff  replies  or  demui's,  the  whole  action  is    [*41] 
discontinued. 

We  now  come  to  the  consideration  of  the  second  point,  to  wit: 

Is  the  plaintiff  entitled  to  take  judgment  by  nil  elicit,  for  the  part 
unanswered,  after  replication  filed,  and  issue  joined  ?  Some  of 
the  old  cases  seem  to  sustain  the  position,  that  he  is  not;  but  we 
apprehend  the  general  current  of  authorities,  and  more  especially 
the  modern  authorities,  favor  a  more  liberal  and  reasonable  rule, 
one  better  calculated  to  promote  the  rules  of  justice,  by  permitting 
the  party  to  correct  his  mistake  at  any  time  during  the  same  term, 
upon  the  payment  of  costs.' 

But  notwithstanding  he  has  replied  or  demurred,  the  plaintiff 
may,  at  any  time  during  the  term  at  which  the  plea  is  pleaded,  take 
judgment  by  nil  dicit,  as  to  the  part  unanswered.'^ 

We  think  the  authorities  cited  fully  justify  the  following  just 
and  reasonable  rule:  that  the  plaintiff  may  correct  his  errror,  upon 
the  payment  of  costs,  at  anytime  before  final  judgment,  during 
the  term  at  which  the  plea  or  replication  is  filed. 

It  appears  from  the  record  in  this  cause,  that  when  the  defendant 
moved  for  a  discontinuance,  the  plaintiff  entered  his  cross  motion 
for  judgment  nil  dicit,  for  so  much  of  the  declaration  as  remained 
unanswered.  The  court  should  have  sustained  the  plaintiff's 
motion,  upon  the  payment  of  costs,  and  have  rendered  judgment 
accordingly,  and  for  not  having  done  so,  the  judgment  is  reversed, 
and  the  cause  remanded  for  further  proceedings  not  inconsistent 
with  this  decision. 

Judgment  reversed. 

•  1  Salk.,  179,  note  a\   Vincent  t\  Beston,  1  Lord  Kaym.,  716. 
2  \  Saunders,  28,  note  8,  and  the  authorities  there  cited;  1  Chit.  Plead.,  note  x 
and  authorities  there  cited. 
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Davis  V.  Burton. 

Levi  Davis,  Auditor  of  Public  Accounts,  v.  Joseph  Burton  et  al. 

Debt  on  Bond. 

Where  a  bond  or  other  sealed  instrnment  purports,  on  its  face,  to  be  sealed  by  all  the 
signers,  and  there  are  several  seals  to  it  but  not  so  many  as  there  are  names,  the  court 
will  presume  that  each  person  sisnin?  it  adopted  some  one  of  the  seals,  and  the  bond 
■will  be  valid  against  all;  but  the  obligors  will  be  permitted  to  rebut  such  presumption 
by  plea  and  proof,  in) 

[n  an  action  of  debt  on  boad,  where  the  bond  is  the  gist  of  the  action,  the  plea  of  nil  debet 
is  bad;  but  where  it  is  mere  inducement  to  the  action,  it  is  good,  (b) 

In  an  action  of  debt  on  a  sheriff's  bond,  the  plea  of  nil  debet  is  bad,  on  demurrer. 

J.  Lamborn,  Attorney-General,  for  the  plaintiff. 

TPI  A.  Minshall,  for  the  defendants. 

[*42]        *ScATES,  Justice,  delivered  the  opinion  of  the  court. 

This  is  an  original  action  of  debt,  instituted  by  the  plaintiff 
against  tlie  defendants,  securities  of  Thomas  Haydon,  sheriff  of 
Schuyler  county,  for  the  recovery  of  the  sum  of  $10,000,  the  pen- 
alty of  his  bond.  The  declaration  avers  that  the  defendants  made 
their  certain  writing  obligatory,  sealed  with  their  seals,  and  makes 
profert  of  the  bond.  The  breach  alleged  is,  in  not  paying  over  the 
sum  of  $736.25,  which  he  received  as  sheriff,  on  the  1st  day  of 
Mai'ch,  1838,  as  taxes  on  lands  listed  in  said  county,  and  lying  in 
other  counties  in  the  state. 

The  declaration  also  avers,  that  the  clerk  of  the  Circuit  Court 
of  said  county  approved  said  bond,  no  Circuit  Court  being  held 
within  thirty  days  after  he  gave  notice  to  the  said  sheriff  of  the 
receipt  of  his  commisssion.  There  are  five  several  pleas,  upon  all 
of  which,  except  the  second  and  third,  there  are  issues  to  the 
country. 

In  the  second  plea,  the  defendant  Penny  pleaded  nil  debet.  In 
the  third  plea,  the  defendants  Fellows,  McCutcheon,  Richardson, 
Campbell,  Warren,  Snider,  Randall,  Wells  and  Penny,  pleaded 
that  "  Thomas  Haydon,  by  virtue  of  his  office  as  sheriff,  did  not 
collect  any  taxes  in  Schuyler  county  between  the  time  of  the  exe- 
cution of  the  writing  obligatory  declared  on,  and  the  end  of  the 
next  term  of  the  Schuyler  Circuit  Court,  and  that  said  writing 
obligatory  was  never  presented  to,  or  approved  b}^  the  judge  of 
the  Schuyler  Circuit  Court."  To  these  two  pleas  the  plaintiff 
demurred  generally. 

The  question  arising  upon  the  demurrer  to  the  third  plea  is 
settled  by  the  resolution  of  the  court  in  the  case  of  Davis  v.  Hay- 
don et  al.,  decided  at  this  term.' 

The  demurrer  to  the  second  plea  questions  the' sufficiency  of  a 
plea  of  nil  debet  to  debt  on  bond.  Where  the  bond  is  the  gist  of 
the  action,  and  the  recovery  is  of  a  sum  in  numero,  such  a  plea  is 
bad;  but  where  it  is  merely  inducement  to  the  action,  the  plea  is 
good.'*     In  this  case,  the   recovery  will  be  $10,000,  to  be  satisfied 

1  Ante,  35.  « 1  Chit.  Plead.,  433. 

(a)  See  Ankeny  v.  McMnkon,  ante,  Vi  and  note. 

(b)  Accord  King  v.  Ramsey,  13111.,  619;  Caldwell  v.  Richmond,  64111.,  30. 


SPPJXGFIELD.  42 


Davis  V.  Burton. 


as  to  the  plaintiff,  by  tlie  payment  of  such  damages  as  may  be 
assessed  upon  the  breach  assigned,  and  the  judgment  will  stand  as 
a  security  for  such  damages  as  may  be  assessed  upon  such  other 
breaches  as  maybe  assigned  by  any  other  person  interested.'  If 
the  averment  in  the  declaration  be  true,  that  the  defendants  signed 
and  sealed  the  writing,  the  plea  is  not  admissible.  Upon  examina- 
tion of  the  bond,  there  appears  seventeen  obligors,  and  only 
fifteen  scrawls  set  for  seals.  There  is  no  scrawl  set  opposite  the 
name  of  defendant  Penny.  Is  it  then  his  deed  ?  If  it  is,  his  plea 
is  insufficient. 

In  the  case  of  Byers  v.  McClaunaham,^  it  was  held  that  a  piece 
of  blank  paper  signed  by  a  party  over  whose  signature  a 
*bond   is   afterwards  written,   and  shown  to  him,   will  be    [*43] 
obligatory,  if  he  does  not  repudiate  it  at  the  time. 

In  Comyn's  Digest,  title  Fait,  272,  273,  it  is  said:  "If  there  be 
mutual  covenants  between  A  and  B,  of  the  one  part,  and  C  and  D, 
of  the  other,  and  B  does  not  seal;  yet  covenant  lies  by  him 
against  C  and  D,  upon  this  deed;  for  he  is  made  a  party  to  the 
deed,  and  C  and  D  covenanted  with  him." 

In  Shepard's  Touchstone,  5G,  it  is  laid  down  that,  "If  there  be 
twenty  to  seal  one  deed,  and  they  all  seal  with  one  piece  of  wax, 
and  with  one  seal,  yet,  if  they  make  distinct  and  several  prints,  this 
is  very  sufficient  sealing,  and  the  deed  is  good  enough." 

In  the  case  of  McKay  et  al.  v.  Bloodgood,^  in  debt  on  bond,  it 
was  held  that,  where  one  partner  signs  a  bond  in  the  name  of  the 
firm,  and  affixes  one  seal,  it  will  bind  the  othei-,  who  saw  and 
approved  it  before  the  signing  and  sealing,  but  who  was  not  pres- 
ent when  done.  It  has  always  been  held  that  one  piece  of  wax 
may  serve  for  several  obligors,  and  that  one  may  seal  for  another.* 

In  the  case  of  Lord  Lovelace,*  it  was  admitted  by  the  prosecu- 
tion that,  "  If  one  of  the  officers  of  the  forest  put  one  seal  to  the 
rolls,  by  consent  of  all  the  verderers,  regarders,  and  other  officers, 
it  is  as  good  as  if  every  one  had  put  his  several  seal;  as  in  case 
divers  men  enter  into  one  obligation,  and  they  all  consent  and  put 
but  one  seal  to  it,  it  is  a  good  obligation  of  them  all." 

It  was  held  in  the  case  of  Ball  v.  Bemsterv llle,^  that  if  one  part- 
ner in  a  transaction  seal  a  deed  with  one  seal  for  himself  and  part- 
ner, with  his  consent  and  in  his  presence,  it  is  a  good  execution  of 
the  deed  for  both. 

This  is  acknowledged  to  be  the  rule  in  the  case  of  Ludlow  et  al. 
V.  SimondJ     It  is  also  laid  down  in  1  Phillips'  Ev.,  416. 

The  case  of  HatcJi  v.  Craioford,  adntr.,^  is  in  point.  It  was  an 
action  of  assumpsit  upon  a  written  agreement,  Avhich  concluded: 
"  Given  under  our  hands  and  seals."  One  signed  and  sealed,  and 
immediately  below  his  name  the  other  signed,  but  made  no  separate 
seal;  plea,  the  general  issue.  The  court  below  excluded  this  instru- 
ment from  being  read  as  evidence  under  the  issue,  in  that  form  of 
action,  on  the  ground  that  it  was  the  deed  of  both.     The  Supreme 

1  R.  L.,  490,  sec.  16;  Gale's  Stat.,  533.  2  6  Gill., and  Johns.,  250. 

3  9  Johns.,  384.  *  Perk.,  sec.  134.  s  Sir  W.  Jones,  268. 

6  4  T.  R,  813.  7  2  Caines'  Cas.,  1,  42,  55.         s  2  Porter,  54. 

43 


43  JULY  TERM,  1811. 


Davis  V.  Burton. 


Court  affirmed  that  decision.  Chief  Justice  Saffold,  after  review- 
ing the  authorities  in  Comyn,  and  Shepard's  Touchstone,  remarked: 
"  It  is  true,  the  cases  here  given  are  slightly  different  from  the  one 
under  consideration,  but  they  are  to  be  regarded  only  as  instances 
of  informality  which  affect  not  the  validity  of  the  instrument;  they 
do  not  prove  that  there  can  be  no  other  irregularities  of  execution, 
which  are  equally  immaterial;"  and  concludes:  "In  relation  to  the 
case  before  us,  it  may  be  remarked  that  the  circumstance  of 
[*44]  the  instrument's  having  expressed  the  *intention  of  both 
parties  to  execute  it  under  their  hands  and  seals;  of  its  hav- 
ing contained  mutual  stipulations,  binding  both,  and  of  its  having 
been  signed  and  sealed  by  the  party  .of  the  first  part;  then  the  exe- 
cution at  the  same  time  by  the  other  party  is  a  sufficient  indication 
of  the  intention  of  the  second  party  to  execute  it  according  to  its 
import,  and  to  bind  himself  with  the  same  solemnity  that  he 
received  the  obligation  of  the  other  party.  In  legal  contemplation, 
he  is  presumed,  instead  of  affixing  a  second  seal,  to  have  adopted 
the  one  already  annexed." 

From  the  character  of  this  instrument,  purporting  upon  its  face 
to  be  given  under  the  hands  and  seals  of  the  defendants,  condi- 
tioned for  the  performance  of  official  duties;  being  required  by  law 
to  be  under  the  seal  or  scrawl  of  the  obligoi-s;  from  the  number  of 
seals  annexed,  are  we  to  presume  that  the  defendant,  Penny,  signed 
it  in  bad  faith  towards  and  intending  to  deceive  the  principals  and 
the  obligees,  by  omitting  to  set  a  separate  seal?  Or  shall  we  pre- 
sume that  he  signed  it  bona  fide  with  the  intention  of  becoming 
bound,  and  that  in  omitting  to  annex  a  separate  seal  for  himself,  he 
intended  to  adopt  one  already  affixed  ? 

In  reviewing  these  authorities  upon  the  doctrine  of  seals,  on 
questions  the  most  analagous  to  the  one  before  us,  of  any  we  can 
iind,  we  see  a  steady  and  progressive  relaxation  of  the  ancient  and 
strict  doctrine  on  this  question.  We  find  no  ancient  decision  at  the 
common  law  in  point.  Those  most  apposite  are  of  more  modern 
date;  and  the  one  in  point  in  Alabama  is  of  recent  date. 

Without  authority  in  point  at  the  common  law  we  feel  disposed 
to  lay  down  such  a  rule  as  will  be  consonant  to  reason  and  justice, 
and  comport  Avith  the  obvious  intention  of  the  pai'ties. 

We  will  look  to  the  intention  of  the  parties,  as  set  out  in  their 
writing,  for  its  character  and  dignity,  if  there  be  but  one  seal  or 
scrawl  to  authorize  our  view. 

We  feel  warranted,  by  common  sense,  by  justice  and  sound  I'ea- 
son,  as  well  as  by  the  principles  of  law,  to  presume  that  all  the 
signers  of  an  instrument  indicating,  upon  its  face,  an  intehtion  to 
seal  it,  adopted  any  seal  or  scrawl  that  may  be  annexed  to  the  name 
of  one.  The  obligors  will  be  left  to  rebut  that  presumption,  by 
plea  and  issue. 

It  is,  therefore,  considered  that  the  law  is  with  the  plaintiff. 

Demurrer  sustained. 
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*Joseph  Heslep  et  al.,  appellants,  v.  Williain  E.  Peters,   [*45] 

appellee. 

Appeal  from  Morgan. 

The  pleadings  in  a  cause  may  be  amended  at  any  time  before  they  are  entered  of  record, 

on  proper  and  equitable  terms,  where  tlie  justice  of  the  case  requires  it. 
When  amendments  are  allowed,  the  court  usually  imposes  terms  upon  the  party  at  whose 
~   instance  the  amendment  is  made,  as  the  payment  of  costs.     This,  however,  being  a 

matter  addressed  to  the  sound  discretion  of  the  court,  its  decision  thereon  cannot  be 

assigned  for  error.(a) 
Where  the  misnomer  of  a  defendant  is  pleaded  in  abatement,  the  plaintiff  may  amend  his 

declaration,  even  after  a  demurrer  has  been  filed  to  such  plea,  and  withdraw  the 

demuiTer,  and  take  issue  upon  the  plea. 

This  cause  was  heard  in  the  court  below,  at  the  March  term^ 
1840,  before  the  Hon.  Wra.  Thomas.  Judgment  was  rendered  for 
the  plaintiif  for  $300  debt,  and  $105  damages,  and  costs  of  suit. 
The  defendant  appealed  to  this  court. 

J.  A.  3IcDougall,  for  the  appellants. 

tT.  J.  Hardin,  for  the  appellee. 

Treat,  Justice,  delivered  the  opinion  of  the  court. 

This  was  an  action  by  petition  and  summons,  brought  in  the 
Morgan  Circuit  Court,  by  Peters  against  Heslep  and  Palmer. 
Palmer  was  described  in  the  petition  and  summons  by  the  name  of 
E.  W.  Palmer.  Palmer  pleaded  in  abatement,  that  he  was  called 
and  known  by  the  name  of  Erastus  W.  Palmer.  To  this  plea 
Peters  demurred,  but  before  joinder,  by  leave  of  the  court,  amended 
the  petition  and  summons  by  inserting  the  true  name  of  Palmer. 
The  court  then  permitted  Peters  to  withdraw  his  demurrer  to  the 
plea  in  abatement,  and  thereupon  he  filed  his  replication,  averring 
that  Palmer  was  sued  by  the  name  of  Erastus  W.  Palmer.  On 
this  replication  Palmer  took  issue;  the  issue  was  tried  by  the  court, 
and  found  for  Peters.  Heslep  demurred  to  the  petition,  the  demur- 
rer was  overruled,  and  judgment  rendered  against  Heslep  and 
Palmer  for  the  amount  of  Peters'  demand.  Heslep  and  Palmer 
bring  the  cause  in  this  court  by  appeal,  and  assign  for  error, 

First.  That  the  court  erred  in  permitting  Peters  to  amend  his 
petition  and  summons  after  plea  in  abatement  filed; 

Second.  The  court  erred  in  permitting  Peters  to  withdraw  his 
demurrer,  and  take  issue  on  the  plea  in  abatement,  after  the  amend- 
ment. 

The  rule,  as  stated  by  Tidd  is,  that  whilst  the  pleadings  are  in 
paper,  and  before  they  are  entered  of  record,  the  court,  on  motion, 
will  permit  the  declaration,  plea,  replication,  etc.,  to  be  amended, 

(a)  Amendments  rest  for  the  most  part  In  the  discretion  of  the  court:  Martin  v.  Rn.t- 
sell,  post,  34-^;  Jack  v.  Warren,  32  111,,  331;  Chapin  v.  Curlenius,  15  111.,  427;  Phillips  v. 
Dana,  1  Scam.,  498, 

And  the  court  may  impose  terms,  in  granting  leave  to  amend:  Jackaon  v.  Warren,  33 
111.,  330;  Thompson  c,  Somberger,  78  111.,  353;  Misch  v.  McAlpine,  ici.,  507. 

See  R.  S.  1874, chap.  110,  seciion  34. 
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in  form  or  substance,  on  proper  and  equitable  terms,  where 
[*46]    the  ^justice  of  the  case  requires  it.     So  the  declaration  may- 
be amended,  in  form  or  substance,  even  after  plea  in  abate- 
ment filed,  or  of  oiul  tiel  record. 

So,  after  demurrer,  or  joinder  in  demurrer,  either  party  may 
obtain  leave  to  amend. 

So  the  court  will  give  the  party  leave  to  withdraw  his  demurrer, 
after  it  has  been  argued,  and  to  plead  or  reply  de  )iovo,  in  order  to 
let  in  a  trial  of  the  merits. ' 

In  the  case  of  Owens  v.  Dubois,'^  the  plaintiff  was  allowed  to 
amend  his  declaration,  on  payment  of  costs,  by  altering  the  defend- 
ant's name,  after  a  plea  of  misnomer  in  abatement,  and  even  after 
two  terms  had  elapsed,  and  notwithstanding  the  defendant  was  in 
custody. 

Where  the  misnomer,  either  of  plaintiff  or  defendant,  is  truly 
pleaded,  the  plaintiff  may  amend,  and  need  not  enter  a  casseter.^ 

In  the  case  of  Blood  v.  Harrington,'^  it  was  decided,  that  where 
a  defendant  pleaded  in  abatement  the  infancy  of  the  plaintiff,  at 
the  commencement  of  the  suit,  the  plaintiff  might  amend  by  insert- 
ing the  name  of  2.  j^rochein  amy. 

These  authorities  seem  fully  to  settle  the  questions  arising  upon 
both  the  assignments  of  error.  The  court  usually  imposes  terras 
upon  the  party  at  whose  instance  the  amendment  is  made,  as  the 
payment  of  costs.  But  we  consider  that  a  matter  addressed  to  the 
scund  discretion  of  the  court,  and  its  decision  thereon  cannot  be 
assigned  for  error. 

The  judgment  of  the  court  below  is  affirmed,  with  costs. 

Judgmetit  affirmed. 


Samuel  Eobb,  appellant,  v.  John  Smith,  Sen.,  appellee. 

Appeal  from  Scott. 

No  person  can  commence  or  prosecute  a  suit  in  any  court  of  record,  as  "  agent "  for 
another,  unless  he  has  been  regularly  licensed  as  an  attorney,  and  his  license  entered 
on  the  roll  in  the  Supreme  Court  clerk's  office,  and  a  suit  thus  instituted  would  be  dis- 
missed on  motion. 

This  cause  was  heard  in  the  court  below,  at  the  October  term, 
1839,  before  the  Hon.  Samuel  H.  Treat,  Judgment  was  rendered 
for  the  plaintiff  for  $189.     The  defendant  appealed  to  this  court. 

J.  J.  Hardin,  for  the  appellant,  cited  R.  L.,  99;  Gale's  Stat.,  81; 
Stacy  V.  Bake?',  1  Scam.,  422;  1  Chit.  Plead.,  680,  686,  572,  637. 

*(L  Lamborn,  for  the  a]>pellee.  [*47] 

1 1  Tidd's  Prac,  653,  65-7.  2  7  T.  R,  698. 

3  1  Chit.  Plead.,  403.  <  8  Pick.,  552. 

"^OTS..  — Webber  v.  Broivn,  38  111.,  87. 
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ScATES,  Justice,  delivered  the  opinion  of  the  court: 

A  petition  was  filed  in  the  court  below  against  the  appellant, 
Robb,  signed  "John  Smith,  sen.,  by  Thomas  Morgan,  agent."  The 
appellant,  Robb,  moved  the  court  below  to  dismiss  the  suit,  because 
it  was  not  signed  by  the  plaintiff  himself,  or  any  attorney  of  the 
court;  which  motion  the  court  below  denied.  There  were  several 
other  motions,  pleadings,  demurrer,  etc.,  which  were  disposed  of; 
and  upon  some  of  which  questions  were  made  and  errors  assigned, 
but  none  of  which  we  deem  it  necessary  to  notice,  except  the  first 
error  assigned,  which  is,  "That  the  court  below  overruled  the 
motion  to  dismiss  the  suit,  because  the  petition  was  not  signed  by 
the  plaintiff  himself,  or  a,nj  attorney  of  the  court,  but  by  an  agent." 

By  the  first  section  of  "  An  act  concerning  attorneys  and  coun- 
selors at  law,"'  it  is  provided,  "  That  no  person  shall  be  permitted 
to  practice  as  an  attorney  or  counselor  at  law,  or  to  commence, 
conduct  or  defend  any  action,  suit  or  plaint  in  which  he  is  not  a 
party  concerned,  in  any  court  of  record  within  this  state,  either  by 
"using  or  subscribing  his  own  name  or  the  name  of  any  other  person, 
without  previously  having  obtained  a  license  for  that  purpose  from 
some  two  of  the  justices  of  the  Supreme  Court."  The  third  section 
requires  the  clerk  of  the  Supreme  Court  to  keep  a  roll  for  the  entry 
of  the  names  and  fact  of  the  qualifications  of  attorneys,  and  that 
the  oath  be  indorsed  upon  the  license.  Section  four  provides  that 
"  No  person  whose  name  is  not  subscribed  to,  or  written  on  the 
said  roll,  with  the  day  and  year  -when  the  same  was  subscribed 
thereto,  or  written  thereon,  shall  be  suffered  or  admitted  to  practice 
as  an  attorney  or  counselor  at  law  within  this  state,  under  the 
penalty  hereinafter  mentioned,  anything  in  this  act  to  the  contrary 
notwithstanding."  The  tenth  section  secures  to  plaintiffs  and 
defendants  the  right  to  conduct  their  own  causes. 

This  is  a  point  upon  which  Ave  have  but  little  authority,  and  we 
need  little  other  than  the  letter  and  spirit  of  these  provisions.  By 
statute  in  Missouri,  it  is  made  the  duty  of  the  circitit  attorney  to 
commence  all  actions,  suits,  process  and  prosecutions,  civil  and 
criminal,  in  which  the  state  or  any  county  is  concerned.  In  the 
case  of  The  County  of  St.  ZiOids  v.  Olai/,^  the  suit  was  instituted 
by  Mullanphy,  attorney  (who  was  not  circuit  attorney),  and  the 
court  held  that  the  suit  was  improperly  brought,  and  dismissed  it. 

While  these  salutary  provisions  remain  upon  the  statute  book, 
not  as  a  restriction  upon  the  citizen  or  suitor,  but  for  his  protection 
against  the  mistakes,  the  ignorance  and  unskillfulness  of  pretend- 
ers, we  cannot  allow  an  action  to  be  commenced  or  prose- 
cuted by  *an  "agent,"  who,  as  such,  is  expressly  inhibited  [*48] 
the  privilege,  and  denied  the  power.  This  case  is  distin- 
guishable from  the  case  of  infants,  femes  covert,  lunatics,  etc.,  for 
infants,  etc.,  would  be  allowed  to  amend,  by  inserting  a  guardian 
or  prochein  amy.^  In  these  cases,  the  rule  is  based  upon  the  fact 
of  want  of  legal  capacity  in  the  party  to  appoint  or  employ  an 
attorney;  not  upon  any  legal  incapacity  in  the  attorney  to  appear, 

'  R  L.,  99;  Gale's  Stat.,  81.  2  4  Missouri,  562-3. 

8  1  Chit.  Plead.,  368,  399,  469. 
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commence  or  conduct  a  cause  for  his  client.  In  the  case  before  us, 
the  law  has  imposed  a  disability  upon  the  "  agent,"  which  destroys 
all  right,  privilege  and  capacity  in  him  to  assume  or  act  in  that  char- 
acter, in  relation  to  the  conduct  of  legal  proceedings.  Upon  this 
Ijrinciple  proceeded,  we  apprehend,  the  case  cited  from  4  Missouri. 

The  paucity  of  authorities  on  this  subject  we  conceive  to  be 
owing  to  but  few  attempts  being  made  by  "  agents,"  or  others,  to 
intermeddle  in  a  professional  pursuit,  in  which  they  have  no  skill, 
rather  than  to  any  practice  or  acknowledgment  on  the  part  of 
courts,  admitting  such  a  right. 

This  act  was  passed,  we  believe,  in  a  spirit  of  liberality  towards 
suitors,  and  for  their  protection  against  the  practices  of  those  who 
might  seduce  their  confidence  and  induce  them  to  trust  the  latter 
in  the  management  of  important  interests,  when  suitors  could  not 
possibly  ascertain  the  skill  and  qualifications  of  those  in  whom  they 
confided,  or  their  acquaintance  with  the  most  intricate,  difiicult  and 
important  of  human  sciences. 

The  statute  has  further  provided  that,  for  malpractices,  etc.,  the 
Supreme  Court  may  strike  the  name  of  an  attorney  from  the  roll. 
Should  he  be  enabled,  under  the  character  of  "agent,"  to  resume 
the  practice,  the  intent  of  the  law  would  be  defeated,  and  all  its 
provisions  rendered  null  and  void. 

We  are,  therefore,  of  opinion  that  the  judgment  be  reversed  with 
costs.  Judgment  reversed. 


Cornelius  Vanderbilt  et  nx.,  appellants,  v.  Thomas  Johnson  et 

iix.,  appellees. 

Appeal  from  Alexander. 

By  pleading  to  a  declaration,  after  the  overruling  of  a  demurrer,  the  defendant  waives 
nis  right  to  assign  for  error  the  decision  of  the  court  upon  the  demurrer,  (a) 

After  an  appearance  in  a  cause,  it  is  too  late  to  complain  of  any  irregularity  in  the  service 
of  process.  (6 ) 

A  party  cannot,  under  the  statute  of  1837,  assign  for  error  the  decision  of  a  Circuit  Court 
overruling  a  motion  for  a  new  trial,  unless  he  excepts  to  such  decision,  and  incorpo- 
rates in  his  bill  of  exceptions  the  affidavit  or  other  grounds  upon  which  the  motion  was 
predicated.  It  is  not  sufficient  that  the  affidavit  appears  in  the  record,  and  that  the 
recoi'd  shows  the  motion  was  made  and  overruled,  (c) 

[*49]  *The  proceedings  in  this  cause,  in  the  Alexander  Circuit 
Court,  were  had  at  the  May  term,  1840,  before  the  Hon. 
Walter  B.  Scates.  Judgment  was  rendered  for  the  plaintiffs  for 
$200  damages,  and  costs  of  suit,  and  the  defendants  appealed  to 
this  court. 

James  Shields  and  John  Dotcgherty,  for  the  appellants,  cited 
Sloo  V.   Tlie  State  Bank  of  Illinois,  1  Scam.,  428;  6  Bac.  Abr., 

(o)  Grathouse  v.  Robinson,  ante,  7,  and  note. 

(b)  See  Dart  v.  Hercules,  34111.,  395,  and  Ewell's  note;  Roberts  v.  Formhalls,  46111.,  66, 
and  Denslow's  note, 
(p)  See  Leif/h  v.  Hodges,  post,  15,  note  b. 
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659,  239;    Clemson  et  al.  v.  Ilamm,  1  Scam.,  176;    Walt07i  v.  The 
U.  S.,  9  Wheat.,  651;  8  Johns.,  355;  2  Tidd's  Pract.,  818. 

I).  J.  Baker  and  B.  S.  Edwards,  for  the  appellees,  cited  Peck  v. 
Boggess,  1  Scam.,  281;  Buckrnaster  v.  Griindg,  1  Scam.,  310;  JV-ge 
V.  Wright,  2  Scam.,  222;  3  Blackf.,  299;  8  Johns.,  85;  13  Johns., 
476-7;  14  Johns.,  231. 

Treat,  Justice,  delivered  the  opinion  of  the  com-t. 

The  appellees,  Johnson  and  wife,  brought  this  action  for  slander, 
in  the  Johnson  Circuit  Court,  against  the  appellants,  Cornelius 
Vanderbilt  and  Jane,  his  wife.  The  return  upon  the  summons 
was,  "  execiited  1st  April,  on  Jane  Vanderbilt,  the  other  defendant 
not  found.  J.  Fisher,  sheriff."  At  the  April  term,  1839,  the  cause 
was  continued,  and  an  alias  summons  issued  against  Cornelius 
Vanderbilt,  on  which  the  sheriff  returned,  "executed  October  15,. 
1839.  John  Fisher,  sheriff."  At  the  November  term  thereafter, 
the  parties  appeared,  and  on  motion  of  the  appellants,  a  change  of 
venue  was  awarded  to  Alexander  county.  At  the  ensuing  May 
term  of  the  Alexander  Circuit  Court,  the  appellants  entered  their 
motion  to  quash  the  sheriff's  return  on  the  summons,  which  motion 
was  overruled.  The  appellants  then  demurred  to  the  declaration, 
and  the  court  overruled  the  demurrer.  After  the  decision  of  the 
court  on  the  demurrer,  the  appellants  pleaded  not  guilty,  and  the 
cause  was  tried  by  a  jury,  who  found  a  verdict  for  the  appellees. 
The  appellants  moved  the  court  for  a  new  trial,  which  motion  the 
court  denied,  and  rendered  judgment  on  the  verdict.  There  appears 
on  the  record  an  affidavit  of  one  of  the  ai^pellants,  alleging  newly 
discovered  evidence. 

The  appellants  assign  for  error. 

First.  The  court  erx-ed  in  overruling  the  demurrer; 

Second.  The  court  erred  in  refusing  to  quash  the  sheriff's  return ; 

Third.  The  court  erred  in  denying  the  motion  for  a  new  trial. 

The_  first  assignment  of  error  is  not  well  taken.  If  the  court 
erred  in  decidhig  upon  the  demurrer,  the  appellants  should  have 
abided  its  decision.  By  pleading  to  the  declaration,  after  the  over- 
ruling of  the  demurrer,  they  waived  their  right  to  assign  the  deci- 
sion of  the  court  as  error. ' 

The  second  assignment  of  error  is  not  tenable.  It  was 
decided  *by  this  court,  in  Easton  et  al.  v.  Altum,^  that  an  [*50] 
appearance  cured  all  irregularity  in  the  process.  In  this 
case  the  appellants  appeared,  and  on  their  motion  the  venue  was 
changed  before  objecting  to  the  return  of  the  sheriff.  They  should 
have  made  this  objection  at  the  first  opportunity,  and  it  comes  too 
late  after  taking  any  other  step  in  the  cause. 

The  third  assignment  of  error  is  equally  untenable.  It  has  been 
repeatedly  decided  by  this  court,  that  an  application  for  a  new  trial 

1  PecTc  V.  Boggess,  1  Scam.,  284;  Buckrnaster  v.  Chmndy,  1  Scam.,  310. 

2  1  Scam.,  250. 
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was  addressed  to  the  sound  discretion  of  the  court,  and  its  decision 
could  not  be  assigned  for  error.  The  act  of  July  21st,  1837,'  (a) 
provides  that  "  exceptions  taken  to  opinions  or  decisions  of  the 
•Circuit  Courts,  overruling  motions  in  arrest  of  judgment,  motions 
for  new  trials,  and  for  continuance  of  causes,  shall  hereafter  be 
allowed,  and  the  party  excepting  may  assign  for  error  any  opinion 
so  excepted  to,"  etc.  In  the  case  before  us,  the  grounds  on  which 
a  new  trial  was  asked  for  do  not  appear.  It  is  not  shown  that  the 
affidavit  copied  in  the  record  was  read  on  the  motion  for  a  new 
trial,  nor  that  any  exceptions  Avere  taken  to  the  decision  of  the 
court  in  refusing  the  motion.  The  appellants,  to  have  brought 
themselves  within  this  statute,  should  have  excepted  to  the  deci- 
sion of  the  court,  and  incorporated  in  their  bill  of  exceptions  the 
affidavit,  and  such  other  evidence  as  they  relied  on;  not  having 
done  this,  they  are  now  precluded  from  assigning  the  decision  of 
the  court  as  error. 

The  judgment  of  the  court  below  is,  therefore,  affirmed,  with 
costs. 


Judgment  affirmed. 


Robert  D.  McLean,  plaintiff  in  error,  v.  Harrison  Wilson, 
defendant  in  error. 

Error  to  Gallatin. 

All  the  signers  of  an  instrument,  indicating  upon  its  face  an  intention  to  seal  it,  adopt  any 
seal  or  scrawl  that  may  be  annexed  to  the  name  of  any  ona 

S.  Eddy,  for  the  jjlaintiff  in  error. 
W.  J.  Gateioood,  for  the  defendant  in  error. 

Treat,  Justice,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  debt,  brought  in  the  Gallatin  Circuit  Court, 

by  McLean  against  Wilson  (who  was  surety  for  James  Cain),  on  an 

injunction   bond,    for   the   penal    sum   of    $108,      The   defendant 

Wilson  craved  oyer  of  the  bond,  and  demurred  generally, 

[*51]    *The  demurrer  was  sustained  by  the  court,  and  judgment 

rendered  against  the  plaintiff  thereon. 

It  is  assigned  for  error  that  the  court  erred  in  sustaining  the 
demurrer. 

The  only  question  raised  by  this  assignment  of  error,  is,  whether 
the  bond  declared  on,  and  set  out  on  oyer,  was  sealed  by  the 
defendant,  Wilson. 

The  bond  is  described,  on  its  face,  as  executed  under  the  hands 
and  seals  of  the  signers,  Cain  and   Wilson,   and  there  appears  a 

1  Laws  of  July,  1837,  109;  Gale's  Stat.,  540. 

yo)  R.  S.  1874,  chap.  110,  section  63. 
Note. — See  Ankeny  v.  McMahon,  ante  12,  and  notes. 
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scrawl  set  opposite  the  signature  of  the  principal,  Cain,  who  first 
signs  the  bond,  but  none  opposite  the  name  of  AVilson. 

This  case  falls  directly  within  the  rule  decided  by  this  court,  at 
the  present  term,  in  the  case  of  Davis  v.  Burton  et  al.^  It  was 
there  decided,  that  all  the  signers  of  an  instrument,  indicating  upon 
its  face  an  intention  to  seal  it,  adopted  any  seal  or  scrawl  that  may 
be  annexed  to  the  name  of  any  one. 

The  court,  then,  erred  in  sustaining  the  demurrer. 

For  this  error,  the  judgment  of  the  court  below  is  reversed,  and 
this  cause  remanded  to  the  Circuit  Court  of  Gallatin  county,  with 
directions  to  permit  the  defendant  in  error  to  withdraw  his  demur- 
rer, and  plead  over,  and  for  that  court  to  proceed  and  try  the 
cause,  etc. 

Judgment  reversed. 


Nathaniel  G.  Wilcox,  appellant,  v.  James  Woods  et  al.,  appellees. 

Appeal  from  Schuyler. 

It  is  a  sufficient  averment,  in  a  declaration  upon  a  promissory  note,  tliat  the  note  was 
payable  to  the  plaintiffs,  to  allege  that  it  was  payable  to  the  order  of  their  firm,  they 
being  alleged  to  be  co-partners,  and  that  the  defendant,  in  consideration  thereof, 
proniised  to  pay  the  plaintiffs  the  amount  of  the  note. 

After  judgment  upon  demurrer,  the  court  will  presume  that  there  was  a  joinder  in  demur- 
rer, or  that  the  same  was  waived,  especially  where  no  objection  appears  of  record,  (a) 

It  is  not  error  for  the  court  to  render  judgment  against  a  defendant,  upon  overruling  a 
demurrer  to  the  declaration,  wh^re  he  declines  to  answer  further. 

Where  jiid?ment  is  rendered  by  default,  tlie  court  may  assess  the  damages,  upon  a  note, 
without  the  intervention  of  the  clerk  or  a  jury.  (6) 

This  cause  was  heard  in  the  court  below,  at  the  August  term, 
1840,  before  the  Hon.  Peter  Lott.  Judgment  was  rendered  for  the 
plaintiff  for  $281.19  damages,  and  costs  of  suit. 

S.  T.  Logan,  for  the  appellant. 

W.  A.  Minshall  and  G.  Wallcer,  for  the  appellees.  [*52] 

Treat,  Justice,  delivered  the  opinion  of  the  court: 
The  declaration  in  this  cause  states,  that  "James  Woods,  Wil- 
liam T.  Christy,  and  James  C.  Christy,  partners  in  trade,  under 
the  name  of  Woods,  Christy  &  Co.,  complain  of  Nathaniel  G.  Wil- 
cox, in  a  plea  of  trespass  on  the  case  on  promises,  for  that  whereas 
the  said  defendant,  on  the  twenty-seventh  day  of  June,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirty-eight,  at 
St.  Louis,  to  wit,  at  the  County  of  Schuyler,  and  state  aforesaid, 
made  his  certain  promissory  note  in  writing,  and  subscribed  it  by 

^Ante,^l. 

(a)  Accord  Waters  v.  Simpson,  SGi'.,  570;  Walker  v.  Armour,  22  m..  658. 
It  will  not  be  cause  for  reversal  if  party  fi.ing  demurrer  consents  to  go  to  trial  before  the 
demurrer  is  answered:    Parker  v.  Palmer,  22  III.,  489;  Davis  v.  Ransom,  SB  111.,  100. 
(6)  See  Dunbar  v.  Bonesteel,  ante,  32,  note  (c). 
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the  signatui'e  of  N,  G.  Wilcox,  and  delivered  the  same  to  the  said 
plaintiffs,  and  thereby  promised  to  pay  to  the  order  of  Woods, 
Christy  &>  Co.,  without  defalcation,  or  discount,  two  hundred  and 
fifty  dollars  and  sixty-three  hundredths,  for  value  received,  six 
months  after  the  date  thereof,  which  period  has  now  elapsed,  and 
the  said  defendant,  then  and  there,  in  consideration  of  the  pre- 
mises, pi'omised  to  pay  the  amount  of  said  note  to  the  said  plain- 
tiffs, by  the  said  name  of  their  firm,  Woods,  Christy  &  Co.,"  etc. 

To  this  declaration  Wilcox  filed  a  general  demurrer.  The 
record  shows  no  joinder  in  demurrer. 

The  following  entry  appears  on  the  record:  "This  day  came 
the  parties,  by  their  attorneys,  and  the  defendant's  attorney  files 
his  demurrer  to  plaintiffs'  declaration,  which  is  overruled  by  the 
court,  and  the  defendant  declining  to  answer  further,  on  motion  of 
the  plaintiffs'  attorney,  judgment  by  default  is  rendered  in  favor  of 
the  plaintiffs,  and  against  the  defendant,  for  the  sum  of  two  hun- 
dred and  eighty-one  dollars  and  nineteen  cents  damages.  It  is 
therefore  considered,"  etc. 

The  appellant  assigns  for  error, 

First.     The  court  erred  in  overruling  the  demurrer; 

Second.  In  overruling  the  demurrer  when  the  same  had  not 
been  joined; 

TJiird.     In  rendering  judgment  when  demurrer  was  unanswered; 

Fourth.  In  rendering  judgment  by  default,  for  the  sum  of 
$281.19,  without  having  the  damages  assessed. 

We  can  see  no  objection  to  the  declaration  on  general  demurrer. 
The  note  is  described  as  payable  to  Woods,  Christy  &  Co.,  and  the 
plaintiffs  are  described,  in  the  commencement  of  their  declaration, 
as  partners  in  trade  under  that  name.  After  describing  the  note, 
the  declaration  avers  that  the  defendant,  in  consideration,  etc., 
promised  to  pay  the  amount  of  said  note  to  the  plaintiffs,  by  the 
name  of  their  firm.  We  think  the  declaration  shows  a  right  of 
action  in  the  plaintiffs,  and  that  the  demurrer  was  correctly  over- 
ruled. But  it  is  said,  it  was  error  to  overrule  the  demurrer,  when  the 
plaintiffs  had  not  joined  in  demurrer.  After  judgment,  the 
[*53]  court  will  presume  that  there  was  a  joinder  in  demurrer,  *or 
that  it  was  waived  by  the  defendant,  especially,  as  in  this 
case,  Avhere  no  objection  appears  of  record.  The  court  was  right 
in  rendering  judgment  upon  the  overruling  of  the  demurrer,  and 
the  defendant  declining  further  to  defend,'  although  the  record 
shows  a  want  of  joinder  in  demurrer. 

Did  the  court  err  in  rendering  judgment,  without  having  the 
damages  assessed  by  the  clerk  or  jury  ? 

The  thirteenth  section  of  the  act  concerning  practice, '^  provides 
that  the  court  may  direct  the  clerk  to  assess  the  damages,  in  any 
action  brought  on  any  instrument  of  writing  for  the  payment  of 
money  only,  when  judgment  shall  be  given  against  the  defendant 

^Ulemson  et  ail.  v.  The  State  Bank,  1  Scam.,  45;   Godfrey  et  al.  v.  Buckmaster, 
1  Scam.,  447. 
2  R.  L.,  490;  Gale's  Stat.,  533. 
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l)y  default.  We  apprehend  this  statute  was  not  intended  as  imper- 
ative upon  the  court  to  require  the  clerk  to  make  the  assessment, 
but  that  it  is  perfectly  competent  for  the  court  to  do  it.  ^ 

It  is  alleged  that  the  court  erred  in  rendering  judgment  for  a 
larger  amount  than  the  note,  as  set  out  in  the  declaration,  shows 
the  plaintiffs  entitled  to  recover.  This  cannot  be  assigned  for 
error.  The  proper  remedy  of  tne  party  was  by  motion  in  the  court 
below,  where  the  error  could  have  been  corrected. '^  (a) 

The  judgment  of  the  court  below  is  affirmed,  with  costs. 

Judgment  affirmed. 


Adam  L.  Mills  et  al.,  appellants,  v.  The  County  Commissioners  of 
St.  Clair  County,  appellees. 

Appeal  from  Jackson. 

It  is  a  principle  of  the  common  law,  that  ferries  are  ■pxMici  juris,  and  can  be  granted  by 
the  sovereign  power.  Riparian  possessors  are  not,  by  virtue  of  such  possession, 
entitled  to  the  ferry  franchise. 

The  statute  of  this  state,  in  relation  to  ferries,  gives  to  the  owners  of  land  ad]oining  to,  or 
embracing  the  water  course  over  whicli  a  terry  is  proposed  to  be  estabhslied,  a  prefer- 
ence over  others,  provided  the  privilege  shall  not  have  been  granted  to  any  other  per- 
son; thus'clearly  recognizing  the  common  law  principle,  and  implying  a  power  in  the 
public  to  make  a  grant  of  the  privilege  to  persons  other  than  the  owners  of  the  land. 

Possession  of  a  ferry  franchise,  for  a  less  term  than  twenty  years,  is  not  evidence  of  a 
grant,  or  of  a  right  to  the  same. 

In  assessing  the  damages  which  the  owners  of  land  taken  for  a  public  road  and  ferry  land- 
ing, under  the  "Act  to  authorize  St.  Clair  county  to  establish  a  ferry  across  the  Missis- 
sippi river,"  may  sustain,  neither  the  value  of  the  ferry  of  such  owners,  across  the 
same  river,  of  the  ferry  privilege,  are  to  be  taken  into  consideration. 

The  proceedings  in  this  cause,  in  the  Jackson  Circuit  Court, 
*were  had  at  the  April  term,  1840,  before  the  Hon.  Walter    [*54] 
B.  Scates. 

S.  T.  Logan,  for  the  appellants. 

Lyman  Trumhull,  for  the  appellees. 

Breeze,  Justice,  delivered  the  opinion  of  the  court: 
On  the  2d  day  of  March,  1839,  the  legislature  passed  an  act, 
entitled  "An  act  to  authorize  St.  Clair  county  to  establish  a  ferry 
across  the  Mississippi  river."^  Commissioners  were  appointed,  by 
the  act,  to  examine  the  ground  and  locate  a  road  and  ferry  landing 
between  Cahokia  creek  and  the  Mississippi  river,  opposite  St.  Louis, 
three  hundred  feet  wide,  on  the  most  eligible  ground  for  that  pur- 
pose, and  to  report  their  proceedings  to  the  county  commissioners' 
court  of  St,  Clair  county;  and  the  road  and  ferry  landing,  when  so 
located,  was  to  be   and  remain  a  public  highway  forever.     The 

^  Dutihar  v.' Bonesteel,  ante,   32;  Greenup  et  al.  i).  Woodwo7-th,  Breese,  179; 
Rust «.  Froihingham  et  al. ,  Breese,  258. 
2  Sims  v.  Rugsby,  Breese's  appendix,  27.  3  Laws  of  1839,  175. 

(a)  See  Iglehart  v.  Morris,  34  111.,  401,  and  Ewell's  note. 
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second  section  of  the  act  authorizes  and  empowers  that  court  to 
cause  the  land  on  which  the  road  and  ferry  landing-  should  be 
located,  to  be  condemned,  and  to  pay  to  the  legal  owner  or  owners 
of  the  land  the  damages  sustained  thereby,  by  the  owner  or  owners, 
and  after  the  land  was  condemned  and  the  damages  paid  out  of  the 
funds  of  the  county,  that  court  was  empowered,  by  their  agents  or 
otherwise,  to  enter  upon  the  land  so  condemned  and  establish  a 
ferry  across  the  Mississippi  river.  The  third  section  provides  that, 
for  the  purpose  of  ascertaining  the  compensation  to  the  legal  owner 
or  owners  of  the  land  thus  appropriated  for  public  use,  the  sheriff 
of  said  county  is  required  to  summon  twelve  good  and  lawful  men, 
who,  being  sworn  by  him,  shall,  in  view  of  the  land,  certify  the 
amount  of  damages  Avhich  such  owner  or  owners  may  sustain  by 
reason  of  the  location  of  the  road  and  ferry  landing,  and  return  the 
same  to  the  county  commissioners'  court,  to  be  there  filed.  An 
appeal  is  allowed  from  the  assessment,  by  either  party,  to  the  Cir- 
cuit Court,  and  upon  notice  of  such  appeal,  the  sheriff  is  required 
to  file  all  proceedings  before  him  in  the  clerk's  office  of  that  court, 
and  the  Circuit  Court  is  required  to  make  a  new  assessment,  by  a 
jury,  in  a  summary  manner,  "  which  shall  be  final  and  conclusive 
between  the  parties."  The  assessment  was  made  in  pursuance  of 
the  statute,  from  which  the  appellants  appealed  to  the  Circuit 
Court  of  St.  Clair  county.  A  subsequent  act  authorized  a  change 
of  venue,  in  such  cases,  and  on  application  of  the  appellants,  the 
cause  was  sent  to  Jackson  county.  A  trial  was  there  had,  and  a 
verdict  rendered  in  favor  of  the  appellants  for  $600,  upon  which 
the  following  entry  was  made  by  the  court:  "It  is,  therefore, 
ordered  by  the  court,  that  the  clerk  certify  to  the  county  commis- 
sioners' court  of  St.  Clair  county,  a  copy  of  this  order,  and  also 

the  damages  and  costs  herein." 
[*55]        *0n  the  trial  of  the  cause,  the  appellants,  as  appears  by 

the  bill  of  exceptions,  proved  that  they  had  been  for  seven 
years  in  peaceable  possession  of  said  land,  as  well  above  as  below, 
being  the  same  on  which  the  St.  Louis  ferry  is  and  has  been  located,, 
and  that  they  derived  their  possession  immediately  from  one  Samuel 
Wiggins,  who  had  also  been  in  continued  and  peaceable  possession 
ever  since  the  witness  knew  the  land,  which  Avas  six  years  before 
said  appellants  got  possession.  They  then  asked  the  witness  what 
was  the  value  of  said  ferry  on  said  land  occupied  and  used  by 
them;  to  which  question  the  county  of  St.  Clair,  by  their  counsel,, 
objected,  and  the  objection  was  sustained  by  the  court — the  court 
deciding  that  the  appellants  could  not  inquire  into  the  value  of  said 
ferry,  or  as  to  any  injury  done  to  said  ferry  privilege.  They  also 
asked  the  court  to  instruct  the  jury,  that  in  estimating  the  damages 
to  the  land  appropriated  for  the  road  and  ferry  landing,  tliey  will 
take  into  consideration  the  damages  done  to  the  ferry  rights  of  the 
owners  of  the  land  over  which  said  road  passes,  and  if  they  believe, 
from  the  evidence,  that  the  owners  of  the  land  in  question  are  now 
in  possession  and  use  of  a  ferry,  and  that  the  appropriation  and 
use  of  said  road  and  ferry  landing  by  the  county  of  St.  Clair,  will 
injure  the  use  of  said  fei-ry  rights  and  lessen  the  value  of  the 
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land,  tbey  will  take  said  damage  and  injury  into  consideration; 
which  several  instructions  the  court  refused  to  give,  to  which  the 
appellants  excepted,  and  have  appealed  to  this  court,  and  assign 
for  error  such  refusal. 

It  might,  perhaps,  be  questioned  whether  an  appeal  can  be  taken 
to  this  court  in  a  case  like  this.  The  practice  act '  provides  that, 
"  appeals  from  the  Circuit  Courts  to  the  Supreme  Court  shall  be 
allowed  in  all  cases  where  the  judgment  or  decree  appealed  from, 
be  final,  and  shall  amount,  exclusive  of  costs,  to  the  sum  of  twenty 
dollars,  or  relate  to  a  franchise  or  freehold."  Under  this  act,  there 
must  be  some  judgment  of  the  court  before  an  appeal  can  be  taken. 
Here  there  does  not  appear  to  be  any;  the  court  does  not  pass 
upon  the  assessment  of  damages,  by  rendering  a  judgment  for  the 
amount  found  by  the  jury,  but  directs  the  amount  of  it  to  be  cer- 
tified to  the  county  commissioners'  court  of  St.  Clair  county.  But 
passing  by  this  point,  there  being  no  motion  to  dismiss  the  appeal, 
we  will  proceed  to  the  consideration  of  the  questions  arising  out  of 
the  evidence  given  above,  and  the  instructions  asked  for  by  the 
appellants,  and  refused  by  the  court. 

To  ascertain  the  propriety  of  the  instructions  asked  for,  we  must 
consider,  admitting  that  the  appellants  exhibited  sufticient  proof  of 
title  to  the  land,  what  their  ferry  rights,  as  owners  of  land  border- 
ing upon  a  water  course  declared  navigable  by  law,  are. 

It  is  a  j^rinciple  of  the  common  law,  that  ferries  are  2yul)lici  juris, 
and  can  be  granted  by  the  sovereign  power.     If  this  be 
admitted,  *it  follows  that  riparian  possessors  are  not  thereby   [*56] 
entitled  to  the  fi-anchise. 

Has  our  statute  changed  this  principle  ?  The  "  Act  to  provide 
for  the  establishment  of  ferries,  toll  bridges  and  turnpike  I'oads,"  ^ 
gives  to  the  owners  of  land  adjoining  to,  or  embracing  the  water 
course  over  which  a  ferry  is  proposed  to  be  established,  a  prefer- 
ence over  others,  provided  the  privilege  shall  not  have  been  granted 
to  any  other  person;  thus  clearly  recognizing  the  common  law 
principle,  and  implying  a  power  in  the  public  to  make  the  grant  to 
persons  other  than  the  owners  of  the  land. 

All  the  proof  exhibited  by  the  owners  of  the  land,  the  appellants, 
of  a  right  to  this  ferry  franchise,  was  possession  in  themselves  and 
in  Wiggins,  under  whom  they  claimed,  of  thirteen  years  only. 
No  license  was  shown,  and  no  grant,  and  we  are  satisfied  that  the 
proof  shown  was  not  sufficient;  less  than  twenty  years'  possession 
by  Avhich  a  grant  might  be  presumed,  Avould  not  avail. 

An  injury,  then,  to  a  right  which  was  not  proved  to  exist  in  the 
appellants,  as  owners  of  the  land,  could  not  be  a  proper  subject  of 
inquiry. 

We  are,  therefore,  of  opinion,  that  the  Circuit  Court  decided 
right  in  refusing  the  instructions,  and  accordingly  affirm  the  judg- 
ment, witli  costs. 

Judgraent  affirmed. 

1  R.  L.,  491;  Gale's  Stat.,  535,  2  R.  L.,  302;  Gale's  Stat.,  304. 
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Erastus  W.  Palmer,  appellant,  v.  Richard  A.  Logan,  appellee. 

Appeal  from  Morgan. 

In  an  action  upon  a  lost  note,  where  the  evidence  of  the  destruction  of  the  note  is  not 
conclusive,  the  plaintiff  must  show  that  diligent  search  has  been  made  in  those  places 
where  it  would  be  most  likely  to  be  found,  if  in  existence,  (a) 

Before  a  copy  of  a  lost  note  can  be  received  in  evidence,  as  a  general  rule,  the  existence 
and  loss  or  destriu^tion  of  the  original  must  be  proved. 

The  testimony  of  a  plaintiff,  addressed  to  the  court  only,  is  admissible  to  prove  the  loss 
of  an  instrument  in  writing,  so  as  to  lay  the  foundation  for  the  introduction  of  inferior 
proof  of  its  execution  and  contents:  but  this  testimony  should  be  by  aflidavit. 

Parol  proof  is  admissible  to  prove  the  contents  of  an  instrument  in  writing,  which  is  lost, 
of  which  there  is  no  second  higher  grade  of  evidence,  after  a  foundation  is  laid  for  the 
introduction  of  such  proof. 

In  an  action  upon  lost  notes,  the  preliminary  affidavit  of  the  loss  stated  the  execution  of 
the  notes,  and  that  the  same  were  unpaid  and  not  discharged,  and  had  been  lost  or 
destroyed,  without  the  consent  or  knowledge  of  the  plaintiff,  and  that  he  was  unable 
to  find  or  obtain  them,  so  as  to  produce  them  on  the  trial,  and  that  he,  the  plaintiff, 
had  been  informed  and  believed,  that  the  said  notes  had  been  fraudulently  obtained 
by  the  defendant,  and  were  then  in  his  possession,  or  had  been  destroyed  by  him: 
Held,  that  the  affidavit  was  insufficient,  in  not  showing  with  sufficient  cer- 

r*e;  '-1  tainty,  whether  the  notes  were  in  the  hands  of  the  defendant,  or  destroyed, 

[    5  /  J  *and  in  not  stating  what  diligence  and  search  had  been  made  for  the  same. 

In  the  same  case,  the  plaintiff  subsequently  filed  another  affidavit,  stating 
that  the  notes  were  lost  and  destroj'ed,  and  that  neither  of  them  were  in  the 

Sossession  or  power  of  the  plaintiff,  but  the  same  were  out  of  his  possession,  and  he 
ad  no  knowledge  of  Iheir  existence,  except  the  statements  of  the  defendant,  but 

believed  they  were  destroyed:    Held,  also,  that  this  affidavit  was  insufficient,  (b) 
After  issue  has  been  taken  upon  a  declaration  in  a  suit  by  attachment,  tlie  defendant  can 

not  object  to  proof  being  given,  pertinent  to  the  issue,  under  a  coiuit  in  the  declaration 

which  describes  a  different  indebtedness  from  that  mentioned  in  the  affidavit. 
Appearance  and  pleading  to  a  declaration,  in  an  action  by  attachment,  is  equivalent  to 

personal  service  of  process,  (c) 
If  there  be  any  mode  of  compelling  a  plaintiff,  in  a  suit  by  attachment,  to  confine  himself, 

in  his  declaration,  to  the  causes  of  action  set  out  in  his  affidavit,  it  must  be  by  motion 

to  strike  out  plea  in  abatement,  or  demurrer. 
Parol  proof  of  a  sale  of  lands  is  admissible,  in  an  action  for  the  purchase  money,  (d) 

This  cause  "was  heard  in  the  court  below,  at  the  November  term, 
1840,  before  the  Hon.  Wm.  Thomas. 

3f.  3Ic  Connel  and  J.  H.  3IcDoiigall,  for  the  appellant. 

J.  J.  Hardin,  D,  A.  Smith,  and  S.  T.  Logan,  for  the  appellee. 

ScATES,  Justice,  delivered  the  opinion  of  the  court. 
This  Avas  an  action  commenced  by  the  appellant,  bv  foreign 
attachment,  against  the  appellee,  in  the  Morgan  Circuit  Court,  for 
the  recovery  of  the  amount  of  two  several  promissory  notes.  The 
original  affidavit  states,  "That  Richard  A.  Logan  is  justly  indebted 
to  him  (appellant)  in  the  sura  of  nineteen  hundred  and  eighty- 
seven  dolhirs,  for  property  sold  said  Logan,  by  said  Palmer,  which 
propert}''  is  situated  in  Pittsiield,  Pike  county,  Illinois,  and  for 
which  two  promissory  notes  were  given  by  said  Logan  to  said 
Palmer,  in  January,  1837,  one  due  twelve  months  after  date,  and 

(rrl  As  to  proof  of  loss  of  a  note  sufficient  to  let  in  secondary  evidence,  see  McMillan  v. 
Bethold,  3">I11..  2r>0.  and  Ewells  note;  ^f<>Ol•e  v.  Wright.  90  111.,  470. 

(6)  Hut  the  declaration  must  be  limited  to  the  cause  of  action  specified  in  the  affidavit: 
Tunnison  v.  Field.  21  111.,  108. 

(c)  As  to  appearance  curing  defective  sei-vice  of  process,  see  Dart  v.  Hercides,  .34  111., 
395,  and  Eu-ils  note;  P.  L.  Ins.  Cn.  v  Palmer,  81  111.,  88;  Baldwin  v.  Murphy,  8:i  111.,  485; 
Fjian  V.  Dri.-iciill,  X'i  111.,  41.5;  People  e.v  rel.  v.  Sherinan,  Id.,  165. 

\il)  Parol  evidence  is  admissible  to^how  that  a  sale  by  master  under  a  decree,  was  sub- 
ject to  a  mortgage:    McCart  v.  Frisbie,  81  111.,  188. 
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the  other  two  years  after  date;  which  said  notes  were  destroyed, 
or  are  in  the  possession  of  the  said  Logan,  without  ever  having 
been  paid.  Said  Logan  is  a  resident  of  the  State  of  Kentucky, 
and  not  of  the  State  of  Illinois,  and  is  possessed  of  property  in  said 
county  of  Morgan."  Whereupon  an  attachment  issued,  upon  said 
Palmer's  entering  into  bond,  with  security,  in  the  penalty  of  $3,974, 
to  the  said  Logan.  At  the  March  term  of  said  court,  the  appel- 
lant filed  his  declaration,  counting  upon  said  two  lost  promissory 
notes  as  described  in  the  affidavit,  and  also  upon  the  sale  of  town 
lots  in  Pittsfield,  of  the  value  of  two  thousand  dollars,  before  then 
sold  and  delivered  to  the  defendant.  He  also  filed,  at  the  same 
time,  a  written  notification  to  defendant,  "  to  produce,  on  the  trial 
of  this  cause,  two  promissory  notes,  executed  to  Erastus  W. 
Palmer,  dated  about  the  seventeenth  day  of  January,  A.  D.  1837, 
for  nine  hundred  and  fifty  dollars  each,  one  due  one  year  after 
date,  the  other  due  two  years  after  date;  also  to  produce  a  deed, 
dated  the  same  day,  from  said  Palmer  to  said  Logan,  for  certain 
town  lots  in  the  town  of  Pittsfield,  Pike  county,  Illinois. 
The  *said  Palmer  wishes  to  use  them  as  evidence."  At  the  [*58] 
same  time  he  filed  an  account,  the  items  of  which  were  com- 
posed of  the  said  two  notes,  with  interest,  and  an  item  for  the  sale 
of  said  town  lots;  this  last  at  82,000,  and  making  aggregately  the 
sum  of  $4,089.  There  was  also  proof  of  notice,  by  publication, 
filed.  The  defendant  filed  a  plea  in  abatement  of  the  pendency  of 
another  suit  for  the  same  cause  of  action,  without  an  affidavit,  and 
xipon  which,  it  appears,  no  order  was  taken.  He  afterwards  filed  a 
special  demui-rer  to  the  declaration,  which  being  confessed,  leave 
was  given  to  amend,  and  to  the  amended  declaration  a  plea  of  non 
assumjjsit  was  filed.  Issue  was  joined,  a  jury  came,  and  not  being 
able  to  agree,  were  discharged,  by  consent.  The  amended  narra- 
tion counts  specially  upon  each  promissory  note,  as  above,  and 
avers  it  to  be  lost.  It  also  contains  an  indebitatus  count  for  town 
lots  in  Pittsfield,  sold  and  delivered  to  defendant,  and  also  a  gen- 
eral count  for  money  had  and  received,  lent  and  advanced,  laid  out 
and  expended,  for  goods,  wares,  and  merchandise,  sold  and  deliv- 
ered; and  also  for  divers  lands  and  town  lots,  sold  to  defendant. 
Plea  no7i  assumpsit  and  issue.  A  jury  was  called,  and  after  hear- 
ing the  testimony,  on  motion  of  defendant,  the  court  ordered  a 
nonsuit,  and  rendered  a  judgment  for  costs,  from  which  the  plain- 
tiff appealed  to  this  court.' 

It  appears,  by  the  bill  of  exceptions,  that  after  the  jury  were 
empanelled,  the  appellant  offered  to  read  in  evidence  the  affidavit 
of  said  appellant,  in  which  he  stated,  "that  the  said  notes  in  the 
plaintiff's  declaration  mentioned  and  described,  and  upon  which 
this  suit  is  brought,  were  duly  made,  executed,  and  delivered  to 
this  affiant,  as  is  tlierein  alleged,  and  that  the  same  are  now  unpaid, 
and  in  no  way  satisfied  or  discharged.  Affiant  further  saith,  that 
the  said  notes  have  been  since  lost,  or  destroyed,  without  the  con- 
sent or  knowledge  of  this  affiant,  and  that  he  is  not  able  to  find  or 
obtain  the  same,  so  as  to  produce  them  on  the  trial  of  this  cause. 
Affiant  further  saith,  that  he  is  informed,  and  verily  believes,  that 
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said  notes  were  fraudulently  obtained  by  the  said  Logan,  and 
destroyed  by  hira,  or  they  still  remain  in  his  possession."  And 
then  offered  to  prove,  by  one  B.  R.- Houghton,  a  witness  produced 
and  sworn,  the  contents  of  said  notes,  to  which  the  defendant 
objected,  and  the  court  sustained  the  objection,  to  which  the  appel- 
lant excepted. 

He  then  offered  to  read  in  evidence  another  affidavit  of  the 
plaintiff  below,  which  stated,  "that  the  notes  sued  on  in  this  case 
are  lost  and  destroyed.  Said  Palmer  further  says,  that  said  notes, 
or  either  of  them,  are  not  in  the  possession  or  power  of  him,  the 
said  Palmer,  but  that  the  same  notes  are  lost,  and  out  of  his  pos- 
session, and  he  has  no  knowledge  of  their  existence,  except  the 
statements  of  said  Logan,  where  they  are,  but  believes  them 
destroyed,"  and  again  offered  secondary  evidence  of  their  execution, 
and  of  the  contents  of  said  notes,  which  said  testimony  was  again 
objected  to,  and  excluded  by  the  court.  The  plaintiff  then 
[*59]  offered  *to  be  sworn  to  prove  the  loss  of  the  notes,  for  the 
purpose  of  introducing  secondary  evidence  of  their  execu- 
tion and  contents,  which  was  refused  by  the  court.  The  plaintiff 
then  asked  the  witness,  Houghton,  whether  he  did  not  know  of 
defendant,  Logan's,  purchasing  land  in  Pike  county,  of  plaintiff, 
Palmer,  to  which  defendant  also  objected,  and  which  was  excluded 
by  the  court;  to  all  which  the  plaintiff  excepted. 

The  plaintiff  assigns  five  causes  of  error: 

First.  The  court  erred  in  refusing  to  permit  the  plaintiff  to  prove 
the  contents  of  the  notes  mentioned  in  the  first  count,  upon  his 
making  the  first  affidavit  mentioned  in  the  record. 

Second.  The  court  erred  in  refusing  to  permit  the  plaintiff  to 
prove  the  contents  and  execution  of  the  note  sued  on,  upon  his 
tiling  the  second  affidavit  mentioned  in  the  record. 

Third.  The  court  erred  in  refusing  to  hear  the  statements  of  the 
plaintiff",  under  oath,  to  pi'ovc  the  loss  of  the  notes,  with  a  view  of 
letting  in  proof  to  the  jury  of  the  execution,  delivery,  and  con- 
sideration of  said  notes,  and  of  their  loss. 

Fourth.  The  court  erred  in  refusing  to  i:)ermit  the  plaintiff  to 
give  evidence  iinder  the  money  counts,  and  in  deciding  that  he  was 
estopped  from  doing  so  by  his  affidavit  for  the  attachment,  and  his 
affidavit  of  the  loss  of  the  notes,  etc.;  and. 

Fifth.  The  court  erred  in  each  and  every  decision,  order,  and 
judgment  made  in  the  case. 

The  first  error  assigned  questions  the  decision  of  the  court  in 
excluding  the  affidavit  of  plaintiff  from  being  read  in  evidence,  as 
a  foundation  for  the  introduction  of  secondary  evidence  of  the  con- 
tents of  the  notes  sued  on. 

Where  the  evidence  of  the  destruction  of  the  instrument  is  not 
conclusive,  the  party  must  show  that  diligent  search  has  been  made 
in  those  places  where  it  would  be  most  likely  to  be  found,  if  in 
existence.' 

Before  a  copy  can  be  received,  as  a  general  rule,  the  existence 

1 13  Johns.,  193. 
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and  loss,  or  destruction,  of  the  original  must  be  proved;'  and  it 
must  be  shoAvn  that  the  original  Avas  genuine.*^ 

If  proof  of  the  execution  of  the  original,  when  produced,  is  not 
required,  this  proof  is  unnecessar}'^,  where  it  is  lost  or  destroyed,  in 
order  to  let  in  secondary  evidence.^ 

In  New  York,  Pennsylvania  rand  North  Carolina,  the  testimony 
of  the  plaintiff  is  admissible  as  to  the  loss  of  an  instrument,  so  as  to 
lay  the  foundation  for  the  introduction  of  inferior  proof  of  its  exe- 
cution and  contents,  such  testimony  being  addressed  to  the  court 
solely.^ 

Much  serious  and  irreparable  injustice  might  be  done  to 
individuals,  *should  a  different  rule  prevail.     There  are  many   [*60] 
circumstances  which  might,  and  most  probably  would,  prevent 
any  other  person  from  knowing  the  fact  of  a  loss  or  destruction  of 
a  private  writing. 

To  deny  him  the  benefit  of  his  own  oath  would,  in  many  cases, 
amount  to  a  denial  of  justice.  We  think  the  rule  sustained  by  both 
reason  and  justice.  But  it  should  extend  no  further  than  those 
facts  necessary  to  lay  a  foundation  for  the  introduction  of  second- 
ary evidence  of  the  contents  of  the  writing.^ 

Having  laid  this  foundation,  parol  proof  is  admissible  to  prove 
the  contents  of  promissorj?-  notes,  and  such  other  writings,  of  which 
there  may  not  be  a  second  higher  grade  of  evidence.®  We  are 
clearly  of  opinion  that,  in  practice,  it  is  decidedly  preferable  to 
make  that  proof  of  loss  by  written  affidavit.'' 

It  is  the  opinion  of  a  majority  of  the  court  that  the  affidavits  are 
insufficient,  for  want  of  certainty  whether  the  notes  were  lost  or 
destroyed,  or  are  in  the  possession  of  the  opposite  party,  and  also  in 
not  showing  what  diligence  and  search  the  plaintiff  had  made  for 
them;  and  all  such  facts  and  circumstances,  in  his  knowledge,  from 
which  the  court  could  judge  whether  they  were  lost  or  destroyed. 

The  second  and  third  assignments  are  similar  to  the  first,  and  are 
fully  considered  in  disposing  of  it. 

The  fourth  is  the  only  remaining  one  that  requires  examination. 
This  is  a  statutory  proceeding  in  rem;  and  in  contemplation  of  law 
is  upon  constructive  notice;  on  which  account  alone,  doubtless,  only 
the  property  levied  on  by  attachment,  can  be  sold  on  execution. 
Before,  therefore,  the  j^arty  can  proceed,  without  personal  service 
and  Avithout  judgment,  to  seize  the  debtor's  property,  in  the  nature 
of  a  sequestration,  by  which  he  obtains  a  lien;  and  for  the  purpose 
also  of  determining  the  amount  of  penalty  in  which  he  shall  give 
bond  and  security  to  the  defendant,  to  indemnify  him  for  wrong' 
fully  suing  out  the  attachment,  the  law  requires  an  affidavit  of  the 
nature  and  amount  of  the  indebtedness. 

'  6  Binney,  234;  3  Const.  R  S.  C,  83;  1  Marsh.  205. 

2  C.  C.  P.,  April,  1806,  M.  S.  Rep.;  1  Atk.,  246;  Skin.,  G77. 

3  1  Stark.  Ev.,  340;  1  Atk.,  246. 

*  1  Stark.  Ev.,  335,  top  note  2,  and  authorities  there  cited;  Aliter  in  Conn., 
4  Day,  388. 

5  1  Hayw.,  178;  also  notes  to  Phil.  Ev.,  from  140  to  145;  1  Stark.  Ev.,  335, 
note  2,  and  authorities  there  cited.  - 

6  5  Mass.,  101.  7  See  Dormady  v.  State  Bank,  2  Scam.,  236. 
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Shall  the  plaintiff  be  confined,  in  counting  upon  the  cause  of 
action  sot  forth  in  his  affidavit,  to  a  special  declaration  upon  the 
promissory  notes;  or  may  he  declare  in  any  manner  he  please,  upon 
the  same  cause  of  action  ?  The  court  below  excluded  all  testimony 
offered,  under  the  second  count  for  money,  and  lands  and  lots  sold 
the  defendant.  It  is  unnecessary  to*  decide  this  question.  Suffice 
it  to  say  that  the  plaintiff  did  so  count;  to  which  the  defendant 
appeared  and  took  issue.  The  appearance  is  as  good  as  a  personal 
service;  and  having  denied  the  cause  of  action  set  forth  in  the 
second  count,  he  cannot,  by  a  demurrer  to  evidence  pertinent  to 
that  issue,  object  the  insufficiency  of  that  cause  in  law  to 
['•'ol]  sustain  *the  action.  If  there  be  any  mode  of  compelling  him 
to  count  in  any  particular  manner,  upon  the  cause  of  action 
set  out  in  the  affidavit;  or  to  confine  him  to  that  cause  alone,  upon 
wliicli  we  do  not  feel  called  upon  to  give  an  opinion,  it  must  be  by 
motion  to  strike  out  plea  in  abatement,  or  demurrer.  But  we  are 
clearly  of  opinion  that  neither  an  objection  to  the  evidence  offered 
under  that  count,  if  it  be  pertinent  and  legal  testimony,  nor  a 
formal  demurrer  to  the  evidence,  will  reach  it.  The  question  asked 
the  witness,  Houghton,  was  legal  and  proper,  and  the  answer  perti- 
nent to  the  issue,  under  the  second  count. 

The  court,  therefore,  erred  in  excluding  that  inquiry. 

We  are,  therefore,  of  opinion  that  the  judgment  of  the  court 
below  be  reversed,  with  costs,  and  that  the  cause  be  remanded, 
with  directions  to  award  a  vejiire  de  novo. 

Judgment  reversed. 


Jonathan  Gibbons,  administrator  of  Hiram  Kimball,  deceased, 
plaintiff  in  error,  v.  James  Johnson,  defendant  in  error. 

Error  to  Scott. 

The  statute  does  not  aiithorize  a  judgment  for  costs  against  an  administrator,  who  sues  in 

the  right  of  his  intestate. 
Appeals  from  judgments  of  probate  justices,  in  cases  arising  unrler  sec.  4  of  the  "  Act  to 

provide  for  the  election  of  probate  justices  of  the  peace,'  should  be  taken  in  the  same 

manner  that  appeals  are  taken  from  judgments  of  justices  of  the  peace,  (a) 
Exceptions  to  the  charge  of  a  judge  must  be  taken  at  the  time  the  charge  is  given.  (J) 
Where  the  bill  of  exceptions  was  filed  two  days  after  judgment,  and  in  the  conclusion  of 

it  stated,  that  "  to  all  of  which  opinions  of  the  oourc  the  plaintiff  excepts:"  Held,  that 

the  exceptions  were  not  well  taken. 


(a)  Acts  of  1837, 176;  Gale's  Stat.,  427.  By  the  constitution  of  1^48  county  courts  were 
given  jurisdiction  of  all  probate  matters.  See  Constitution  of  1848,  Kurd's  Stat.,  1877,  sec- 
tii'U  18.  The  Constitution  of  1870,  art.  vi,  section  yO,  provides  that  the  "general  assembly 
may  provide  for  the  t^stal>lishment  of  a  probate  court  in  each  county  having  a  population 
of  over  5I),()U0,"'  and  "such  courts  sliall  have  original  jurisdiction  of  all  proi)ate  matters." 
By  an  act  approved  April  27,  and  in  f<irce  July  1,  ]8r7,  probate  courts  were  established  in 
all  counties  having  a  population  of  one  hundred  thousand,  or  more,  and  by  section  5  of 
that  act  the  county  courts  were  ordered  to  turn  over  all  probate  records  to  the  probate 
courts  as  soon  as  they  were  established.  See  Kurd's  Stat.  1877,  title  Probate  Courts,  page 
339,  et  seq. 

(.6)  See  Leigh  v.  Hodges,  ante,  15,  note  b. 
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This  cause  was  heard  below,  before  the  Hon,  William  Thomas, 
and  judgment  was  rendered  in  the  Scott  Circuit  Court,  at  tne 
October  term,  1840. 

3f.  JSIc  Connel  and  J.  A.  McDougall,  for  the  plaintiff  in  error, 

'\Vm.  Brown  and  J.  Lamborn,  for  the  defendant  in  error. 

Treat,  Justice,  delivered  the  opinion  of  the  court. 

This  suit  was  originally  commenced  before  the  probate  justice  of 
the  peace  of  Morgan  county,  on  a  note  said  to  be  lost,  for  about 
|800,  A  verdict  was  found,  and  judgment  rendered  in  favor  of 
the  plaintiff.  An  appeal  was  taken  to  the  Circuit  Court,  where  a 
motion  to  dismiss  the  appeal  was  overruled.  The  court,  then,  on 
motion  of  the  defendant,  awarded  a  change  of  venue  to  the  county 
of  Scott.  The  defendant  filed  his  affidavit,  denying  the 
*execution  of  the  note,  and  the  plaintiff  another,  stating  [*62] 
that  the  note  had  been  lost.  Upon  the  trial  before  a  jury, 
much  testimony  was  introduced  on  the  part  of  the  plaintiff,  but  it 
is  deemed  unnecessary  to  state  it.  After  the  testimony  on  the  part 
of  the  plaintiff  was  closed,  the  defendant  moved  the  court  to 
instruct  the  jury  as  in  case  of  nonsuit;  whereupon,  the  court 
instructed  the  jury  that,  in  the  opinion  of  the  court,  the  evidence 
on  the  part  of  the  plaintiff  was  not  sufficient  to  entitle  the  plaintiff 
to  judgment.     The  jury  found  for  the  defendant. 

The  assignment  of  errors  questions  the  decision  of  the  court  in 
overruling  the  motion  to  dismiss  the  appeal;  in  giving  instructions 
to  the  jury,  and  in  rendering  judgment  against  the  plaintiff,  for 
costs. 

The  first  question  depends  upon  the  proper  construction  of  "  An 
act  to  provide  for  the  election  of  probate  justices  of  the  peace."  ' 
approved  March  4,  1837. 

The  thii'd  section  of  this  act  gives  the  probate  justice  all  the 
jurisdiction,  in  civil  causes,  conferred  by  law  upon  other  justices  of 
the  peace;  and  provides  that  in  the  exercise  of  this  power,  they 
shall  be  governed  by  the  rules  of  law  applicable  to  ordinaiy  jus- 
tices of  the  peace,  and  to  all  proceedings  before  them  growing  out 
of  this  jurisdiction;  and  appeals  may  be  taken,  and  writs  of  certi- 
orari issued  and  prosecuted,  in  the  manner  provided  in  cases  of 
appeals  from  justices  of  the  peace. 

The  fourth  section  give  the  probate  justice  jurisdiction  of  all 
cases  of  debt  and  assimipsit,  where  executors  or  administrators  shall 
be  plaintiff  or  defendant,  and  where  the  amount  on  either  side 
claimed  to  be  due  shall  not  exceed  $1,000, 

In  addition  to  the  judicial  powers  conferred  by  the  preceding 
sections,  the  fifth  section  vests  the  probate  justice  with  certain  minis- 
terial powers. 

The  seventh  section  vests  this  officer  with  all  the  judicial  power, 
before  the  passage  of  the  act,  exercised  by  the  judge  of  probate, 

1  Acts  of  1837,  170;  Gale's  Stat.,  427. 
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but  in  the  exercise  of  such  judicial  power,  he  is  to  report  his  pro- 
ceedings to  the  Circuit  Court  for  approval,  etc. 

The  tentli  section  gives  an  appeal  from  his  proceedings,  in  the 
exercise  of  his  ministerial  powers,  in  the  same  manner  that  appeals 
were  taken  and  prosecuted  from  the  proceedings  of  judges  of 
probate. 

Appeals  from  judges  of  probate,  as  formerly  regulated  by  the 
134th  section  of  the  act  concerning  wills  and  testaments,'  were 
allowed  from  any  order,  judgment  or  decree  excepted  to,  and  the 
appellant  was  required  to  make  out  a  bill  of  exceptions,  setting 
forth  each  item,  opinion  or  decision  objected  to,  and  the  order, 
judgment  or  decree  of  the  court  thereon. 

This  is  a  case,  under  the  fourth  section  of  the  former  act, 
[*63]  conferring  *jurisdiction  to  the  amount  of  |1,000.  The 
administrator  being  plaintiff,  it  is  not  such  a  judicial  power 
as  was  formerly  exercised  by  the  judges  of  probate. '^  It  is,  conse- 
quently, not  such  a  case  as  is  required  to  be  reported  to  the  Circuit 
Court  for  approval,  according  to  section  seven,  nor  is  it  a  case  of 
the  exercise  of  a  ministerial  power,  from  which  an  appeal  is  allowed 
by  section  ten.  It  is  a  case,  then,  wholly  unprovided  for,  unless  an 
appeal  can  be  had  in  the  ordinary  way  under  the  third  section. 
Indeed,  we  cannot  suppose  that  the  legislature  intended  such  an 
omission,  as  to  leave  unprovided  any  adequate  remedy  in  case  of 
error  in  the  court  below. 

With  this  view  of  the  case,  we  think  that  the  language  allowing 
an  appeal,  in  the  third  section,  is  sufficiently  comprehensive  to 
embrace  an  appeal  like  this.  The  language  does  not  seem  restrained 
as  applicable  only  to  cases  arising  undt^'  this  section,  whilst  every- 
thing pi-eceding  is  expressly  so  limited.  The  language  is,  "and 
appeals  may  be  taken,  and  writs  of  error  issued  and  prosecuted,  in 
the  manner  provided  in  cases  of  appeals  from  justices  of  the  peace." 
It  does  not  seem  any  more  restricted  to  cases  arising  under  the 
third  section,  than  under  the  fourth  section.  The  appeal,  therefore, 
was  well  taken. 

The  second  assignment  of  error,  that  the  court  erred  in  giving 
the  instructions  asked  for  by  the  defendant's  counsel,  cannot  now 
avail  the  plaintiff.  The  record  does  not  show  that  the  plaintiff 
excepted  to  the  decision  of  the  court  at  the  time  the  instructions 
were  given,  or  at  any  time  during  the  progress  of  the  trial.  On  the 
contrary,  the  bill  of  exceptions  was  filed  two  days  after  the  trial 
and  judgment,  and  in  the  conclusion  of  it,  it  is  stated,  that  "to  all 
of  which  opinions  of  the  court,  the  plaintiff  excepts,"  etc.,  evidently 
showing  tliat  the  plaintiff*,  then,  for  the  first  time,  excepted. 

In  the  case  of  Gilnwre  v.  Bullard,^  the  court  says,  that  a  bill  of 
exceptions  cannot  be  taken  unless  the  exceptions  are  made  on  the 
trial. 

It  has  been  decided  at  the  present  term,  in  the  case  of  Leigh  v. 
Hodges,*  that  exceptions  to  the    charge  of  the   court    should  be 

1  R.  L.,  653:  Gale's  Stat.,  718.  3  1  Scam.,  253. 

2 Sec  K.  L.,  O.jG,  sees.  1  and  2;  Gale's  Stat.,  720.  ^  Aiite,  15. 
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taken  at  the  time  the  charge  is  given,  and  that  it  is  too  late  to  take 
tlie  exceptions  alter  the  verdict  is  rendered. 

The  third  assignment  of  error  is,  that  the  court  erred  in  render- 
ing judgment  against  the  plaintiff,  for  costs.  The  judgment,  after 
I'eciting  the  verdict,  is,  that  the  defendant  recover  of  the  plaintiff 
his  costs,  to  be  levied  on  the  assets  of  the  intestate,  in  the  hands  of 
the  administrator  to  be  administered.  Our  statute  does  not  author- 
ize a  judgment  for  costs  to  be  rendered  against  the  administrator, 
who  sues  in  the  right  of  the  intestate.'  (a) 

*The  judgment  of  the  court  below,  is  therefore  affirmed,    [*64] 
except  so  much  as  i-enders  judgment  against  the  plaintiff,  for 
costs,   which  is  reversed.      The   costs    of   this    court  are  divided 
between  the  parties.  Judgment  affirmed,  except  as  to  costs." 


William  C.  Greenup,  plaintiff  in  error,  v.  Robert  M.  Porter  et  al., 
defendants  in  error. 

Error  to  Coles. 

It  is  a  well  established  rule  in  equity,  that  all  persons  are  to  be  made  parties  to  a  bill,  who 
are  legally  or  equitably  interested  in  the  subject  matter  and  result  of  the  suit.  But  a 
purchaser  of  land  under  a  shin-iff's  sale,  who  has  received  from  the  debtor  his  redemp- 
tion money,  and  leleased  to  hiui  his  rigiit  in  the  land,  is  not  a  necessary  party  to  a  bill 
to  set  aside  a  fraudulent  convej-ance  of  the  same  property,  to  a  judgment  creditor,  by 
the  sheriff. 

A  b:ll  in  chancery  alleged  that  the  complainant's  land  was  sold  on  execution,  and  that  he 
was  misiiitormed  as  to  the  date  of  sale,  and  date  of  expiration  of  his  right  of  redemp- 
tion, and  did  not  discover  the  error  until  his  right  to  redeem  had  expired,  but  made 
the  discovery  before  the  right  of  his  judgment  creditor  to  redeem  had  expired,  and 
agreed  withhim  to  redeem,  for  the  benefit  of  the  complainant,  for  a  consideration 
which  was  paid.  That  the  sheriff  after  the  purchaser  had  been  fully  paid,  fraudulently 
conveyed  the  premises  to  A,  a  judgment  creditor,  who  conveyed  the  same,  for  a  feigned 
consideration!  to  B,  who  had  full  knowledge  of  the  facts.  The  bill  made  the  sheriff,  A, 
and  B,  defendants,  and  prayed  that  the  conveyances  might  be  cancelled,  and  for  general 
relief:  Helrl.  on  demurrer,  that  the  bill  showed  sufficient  equity  to  entitle  the  com- 
plainant to  relief. 

This  cause  was  heard  in  the  court  below,  at  the  September  term, 
1839,  before  the  Hon.  Justin  Harlan. 

Note — In  equity  all  persons  having  a  material  interest  in  the  result  of  the  suit  should  be 
made  parties  to  the  biil:  Scott  v.  Moore,  post,  306;  Gilhnm  v.  Cairnes,  Breese,  164;  WHlis 
V.  Henderson,  4  Scam.,  13;  Spear  v.  Campbell,  Id.,  424;  Martin  v.  Dryden,  1  Gil.,  18^;  Mont- 
gomery V.  Brown,  2  Gil..  581;  Hoare  v.  Harris.  11  111.,  24;  Whitney  v.  Mayo,  15  111.,  251;  Har- 
rinfiton  r.  Hubbard,  1  Scam.,  56!i;  Hassett  v.  Ridc/ely.  49  111.,  19~;  Beach  v.  Show,  57  111.,  17; 
Moore  V.  ^^uHn,  69  III.,  591;  Alexander  v.  Hoffman,  70  111.,  114;  Atkins  v.  Billings,  72111., 
597;  Hoplcins  v.  Eoseclnre.  Id..  373. 

The  rule  is  not  an  inflexible  one.  as  where  the  parties  are  very  numerous:  Prentice  v. 
Kivihall,  19  111.,  320;  Smith  v.  Rotan,  44  111.,  506;  Rijan  v.  Lynch,  65  III.,  275;  or  where  the 
application  of  the  rule  would  defeat  the  ends  of  justice:     Webster  v.  French.  11  III.,  254. 

In  the  case  of  voluntary  associations  where  the  members  are  very  numerous,  part  may 
sue  for  themselves  and  in  behalf  of  the  others:  Martin  v.  Dryden,  1  Gil.,  187;  Whitney  i\ 
Mayo,  15  111.,  251. 

iR  L.,  167;  Gale's  Stat.,  196;  Bailey  v.  Campbell,  1  Scam.,  110;  Clivrch  ct 
al.  V.  Jewettetal.,  1  Scam.,  55;  See  Greenwood  v.  Spiller,  2  Scam.,  504. 

(a)  A  judgment  for  costs  cannot  be  entered  against  an  administrator:  Bailey  v.  Camp- 
bell, 1  Scam.,  nO:  Church  v.  Jewett,  Id.,  55;  Burnap  v.  Dennis,  post.  478;  Powell  v.  Kettelle, 
1  Gil.,  491;  Shelby  v.  Hutchinson,  4  Gil.,  319;  Hunter  v.  Bilyen,  39  111.,  368;  Dye  v.  Noel,  85 
111..  29% 

Judgment  can  only  be  rendered  against  the  goods  and  chattels  of  the  testator  in  the 
hands  of  the  exeeut  ir,  to  be  administered:  Greenioood  v.  Spiller,  2  Scam.,  502;  Granjang 
V.  Merlde,  22  111.,  249. 
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X.  D'uinhuU,  for  the  plaintiff  error. 

O.  B.  Ficldin,  for  the  defendants  in  error. 

Treat,  Justice,  delivered  the  opinion  of  the  conrt. 

Greenup  filed  his  bill  in  chancery,  in  the  Coles  Circuit  Court, 
against  Robert  M.  Porter,  William  Jeffries  and  David  Porter, 
alleging,  in  substance,  that  he  was  the  owner  of  certain  real  estate 
lying  in  Coles  county;  that  one  Williams,  having  recovered  a, 
judgment  against  him,  sued  out  an  execution,  which  was  levied 
upon  said  real  estate,  which  was  sold  by  the  defendant,  Jeffries,  as 
siieriff  of  Coles  county,  on  the  sixth  day  of  March,  1837,  and  pur- 
chased by  Charles  W.  Nabb;  that  the  complainant  was  misinformed 
as  to  the  time  the  sale  took  place,  and  when  his  right  to  redeem 
would  expire;  that  upon  going  to  Coles  county,  for  the  purpose  of 
I'edeeming  the  premises  sold,  he  ascertained  that  more  than  twelve 
months  had  elapsed  since  the  sale,  but  less  than  fifteen  months; 
whereupon  complainant  entered  into  a  contract  with  the 
[*65]  defendant,  Robert  M.  Porter,  who  was  a  judgment  *creditor 
of  complainant,  Avhei*eby  Porter  agreed  to  redeem  said  prem- 
ises, and  convey  or  transfer  the  same  to  the  complaiiiant,  in  con- 
sideration of  certain  things  to  be  performed  by  the  complainant, 
which  the  bill  avers  were  performed.  That  the  said  Jeft'ries,  after 
the  purchaser,  Charles  W.  Xabb,  had  been  fully  paid  the  amount  by 
him  bid  for  the  premises,  with  interest,  and  had  released  to  the  com- 
plainant all  his  right  and  interest  in  the  lands  sold,  with  a  full  knowl- 
edge of  all  the  facts,  fraudulently  conveyed  said  premises  to  the 
defendant  Robert  I\I.  Porter,  on  the  sixth  day  of  June,  1838;  that 
said  Robert  M.  Porter,  four  days  afterwards,  for  a  feigned  con- 
sideration, conveyed  the  same  premises  to  the  defendant  David 
Porter,  who  had  full  knowledge  of  all  the  facts,  and  who  has  since 
entered  into  possession  of  the  premises. 

The  bill  prays  that  the  conveyances  may  be  set  aside,  and  for 
general  relief. 

The  defendants  demurred  to  the  bill,  and  assigned  for  causes  of 
demurrer,  that  Xabb  should  have  been  made  a  party,  and  a  want 
of  equity  in  the  bill.  The  court  below  sustained  the  demurrer  and 
dismissed  the  bill  at  complainant's  costs. 

It  is  assigned  for  error,  that  the  court  erred  in  sustaining  the 
demurrer. 

It  is  a  well  established  rule  in  equity,  that  all  persons  are  to  be 
made  parties  who  are  legally  or  equitably  interested  in  the  subject 
matter  and  result  of  the  suit. 

Had  Xabb  any  such  interest  in  the  subject  matter  of  this  suit? 
We  think  he  had  not.  The  judgment  as  to  him  was  fully  satisfied, 
and,  in  addition,  he  had  released  to  the  complainant  whatever  inter- 
est he  may  have  had  in  the  premises. 

On  the  other  point,  we  are  clearly  of  the  opinion  that  the  com- 
plainant shows  equity  on  the  face  of  his  bill.  The  defendants,  by 
their  demurrer,  admit  its  allegations  to  be  true.  The  complainant 
having  perfonniMl  his   pai-t  of  the  agreement,  was,  by  its  terms. 
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entitled  to  a  conveyance  or  transfer  of  the  title  from  Robert  M. 
Porter;  and  David  Porter  having  received  a  conveyance  for  a 
feigned  consideration,  and  with  full  knowledge  of  the  fact,  has  no 
claim  to  protection  in  equity. 

The  judgment  of  the  court  below  is  reversed,  with  costs,  and  the 
cause  remanded,  with  directions  to  permit  the  defendants  to  with- 
draw their  demurrer  and  answer  the  bill,  etc. 

Judcjtnent  reversed. 


*Joel  Thonapson,  plaintiff  in  error,  v.  The  County  Commis-    [*6G] 
sioners  of  Rock  Island  County,  defendants  in  error. 

Error  to  Rock  Island. 

Rule  V  of  the  Supreme  Court  provides  that  no  supersedeas  shall  be  granted,  unless  a 
transcript  of  the  record  on  which  the  application  is  made,  be  complete,  and  so  certi- 
fied by  the  clerk  of  the  court  below :  and  a  writ  of  supersedeas  issued  upon  a  transcript 
not  so  certified,  will  be  quashed.  («) 

J.  Lamhorn,  for  the  plaintiff  in  error. 
S.  T.  Logan,  for  the  defendants  in  error. 

Treat,  Justice,  delivered  the  opinion  of  the  court. 

A  motion  is  made  by  the  defendants  to  quash  the  supersedeas 
issued  in  this  cause,  for  the  reasons  following:  Because  it  was 
ordered  on  a  copy  not  certified  to  be  a  complete  copy  of  the  record, 
and  because  the  papers  relied  on,  as  copies  of  the  record,  consist  of 
detached  copies  of  different  proceedings,  not  certified  to  be  in  the 
same  cause,  nor  connected  by  any  certiiicate.  The  supersedeas  was 
allowed  by  one  of  the  justices  of  this  court,  in  vacation. 

The  record  consists  of  detached  sheets  of  paper,  at  the  foot  of 
each  sheet  the  clerk  certifying,  though  not  under  the  seal  of  the 
court,  it  to  be  a  correct  copy  of  the  particular  j^roceeding  copied 
therein. 

There  is,  also,  a  copy  of  what  purports  to  be  the  final  order  in  the 
cause,  which  the  clerk  certifies,  und§r  the  seal  of  the  court,  to  be 
truly  transcribed  from  the  original  in  his  office. 

The  thirty-fifth  section  of  the  act  concei'ning  practice,'  provides 
that  no  writ  of  error  shall  operate  as  a  supersedeas  unless  the 
Supreme  Court,  or  some  justice  thereof,  in  vacation,  after  inspecting 
a  copy  of  the  record,  shall  order  the  same  to  be  made  a  supersedeas. 

By  the  fifth  rule^  of  this  court,  no  supersedeas  shall  be  granted 
unless  a  transcript  of  the  record  on  which  the  application  is  made 
be  complete,  and  so  certified  by  the  clerk  of  the  court  below. 

iR  L.,  495;  Gale's  Stat.,  536.  2  1Scam.,xii. 

(a)  See  Rules,  55  111.,  xvii,  Rule  1. 
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The  plaintiff  in  error  lias  not  complied  with  either  the  statute  or 
rule  before  referred  to. 

It  is  nowhere  certitied  that  the  papers  in  question  constitute  a 
copy  of  the  record  in  the  cause,  or  a  complete  transcript  of  the 
record. 

On  the  contrary,  it  is  apparent,  from  a  bare  int<pection  of  the 

record,  it  does  not  include  all  the  proceedings  in  the  cause.     It  does 

not  appeal*  whether  the  papers  copied  were  ever  filed  in  the 

[*67]    *court  below,  and  but  for  the  copy  of  the  final  order,  these 

papers  would  not  show  that  a  suit  between  these  parties  had 

been  pending. 

The  motion  will  be  sustained,  and  the  supersedeas  quashed  at  the 
costs  of  the  plaintiff  in  error. 

Supersedeas  qiiashed. 


John  Marshall  et  al.,  executors,  etc.,  plain tiflfs  in  error,  v.  Arnold 
B.  Duke,  administrator,  etc,  defendant  in  error. 

Error  to  Gallatin. 

A  plea  to  the  merits  is  a  waiver  of  a  dermirrer,  but  a  demurrer  does  not  waive  a  plea. 

Where  a  plea  is  filed  to  a  declaration,  and  subsequently  a  demurrer  to  the  same  declara- 
tion, it  is  error  in  the  court  to  render  judgment  by  default,  upon  overruling  the 
demurrer. 

This  cause  was  heard  in  the  court  below,  at  the  July  term,  1837, 
before  the  Hon.  AV alter  B.  Scates.  Judgment  was  rendered  for 
the  plaintiff,  upon  demurrer  to  the  declaration.  The  damages  were 
assessed  by  a  jury  at  $300. 

II.  Eddy,  for  the  plaintiffs  in  error. 

W.  J.  Gatewood,  for  the  defendant  in  error. 

Breese,  Justice,  delivered  the  opinion  or  the  court. 

This  was  an  action  of  assumpsit,  commenced  by  Duke,  as  admin-, 
istrator  of  his  wife  Margaret,  widow  of  John  Seebolt,  deceased, 
against  the  ])laintiffs  in  error,  as  executors  of  said  Seebolt.  Then 
are  three  counts  in  the  declaration,  and  on  the  7th  of  October,  at 
the  October  term,  1835,  of  the  Gallatin  Circuit  Court,  the  defend-] 
ants  pleaded  the  general  issue  and  two  special  pleas,  which  seerii 
not  to  have  been  noticed  by  the  plaintiff.  On  the  following  dayj 
the  8th  of  October,  the  defendants  demurred  generally  to  tlu 
declaration,  on  which  the  plaintiff  joined.  The  court  sustainec 
the  demurrer  to  the  two  first  counts,  and  overruled  it  as  to  th« 
third,  and  then  gave  judgment  against  the  defendants,  by  defaultJ 

NoTK— It  is  irregular  to  demur  to  a  plea  after  talcing  issue  upon  it.  But  such  irregular'^ 
ity  is  waived  by  joining  in  demurrer:     WitJer  v.  McNeil,  post,  4v?3. 

A  general  demurrer  is  a  waiver  of  a  plea  in  abatement:    Fergerson  v.   Eaivlings, 
111.,  09. 
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and  had  the  damages  assessed  by  the  jury,  upon  which  final  judg- 
ment was  rendered.  A  writ  of  error  being  presented  to  this  court, 
several  errors  are  assigned,  but  we  do  not  deem  it  necessary  to 
notice  any  except  that  of  rendering  judgment  by  default  when 
there  were  several  pleas  filed  and  undisposed  of.  The  rule  is,  that 
a  plea  to  the  merits  is  a  waiver  of  a  demurrer,  but  a  demurrer  does 
not  waive  a  plea.  It  was  irregular,  then,  for  the  court  to  render 
judgment,  while  the  plea  of  the  general  issue  and  the  special  pleas 
remained  unanswered,  as  it  does  not  appear  from  the  record  that 
those  pleas  were  ever  withdrawn. ' 

*For  this  irregularity  the  judgment  of  the  court  below  is    [*68] 
reversed,  and  the  cause  remanded,  with  directions  to  proceed 
upon  the  pleas  filed. 

Judgment  reversed. 


Richard  Fisher,  plaintiff  in  error,  v.  Andrew  Stone,  defendant  in 

error. 

Error  to  Fulton. 

A.  bill  in  chancery  may  be  dismissed,  on  motion,  where  it  is  manifest  there  is  no  equity  in 
the  bill;  not  where  there  is  equity,  but  defectively  set  forth. 

Where  a  bill  for  a  writ  of  ne  exeat  republica  set  forth  that  the  defendant  was  indebted  to 
the  plaintiff  in  the  sum  of  g~0;  that  judgment  had  been  recovered  aijainst  him  for 
that  amount,  before  a  justice  of  the  peace,  and  the  defendant  had  appealed  the  cause 
to  the  Circuit  Court.  That  the  surety  in  the  appeal  bond  was  one  H,  who,  sabse- 
quently  to  the  taking  of  the  appeal,  had  become  insolvent,  and  left  the  state,  and  that 
the  defendant  threatened  to  do  the  same,  and  was  about  to  depart  and  remove  into 
some  distant  country,  etc.:  Held,  that-  the  bill  showed  sufficient  equity  on  its  face, 
and  tliatit  was  error  to  dismiss  the  bill  on  motion. 

Semble,  That  the  bill  was  defective  in  not  showing  that  the  defendant  was  about  to  remove 
his  jaroperty,  but  that  this  defect  could  be  remedied  by  amendment  after  demurrer 
filed. 

This  cause  was  heard  in  the  court  below,  at  the  March  term, 
1841,  before  the  Hon.  Stephen  A.  Douglass. 

X.  Trumbull,  Hoss  and  Wead,  for  the  plaintiff  in  error. 

^.  D.  Baker  and  A.  T.  Bledsoe,  for  the  defendant  in  error. 

Breese,  Justice,  delivered  the  opinion  of  the  court. 

This  was  a  bill  filed  by  Fisher  against  Stone,  for  a  writ  of  ne 

1  SempJe  v.  Locke,  Breese's  App.,  5. 

Note. — A  bill  may  be  dismissed  on  motion  when,  on  its  face,  it  eontams  no  equitv: 
Edwards  v.  Beaird.  Breese,  70;  Richardson  v.  Prero,  Id..  216;  Thomas  v.  Adams.  30111 ,  S7- 
Harris  v.  GnlLraith,  43  111.,  309;  Puterbaugh  v.  Elliott,  22  111.,  157;  Titus  et  at.  v.  Mabee  et 
ai..  25  111.,  257. 

But  such  motion  comes  too  late  after  answer  or  plea  filed:    Brill  v.  Styles,  35  111.,  305. 

There  is  no  practice  sanctioning  the  dismissal  of  a  bill  on  motion:    Dupuy  v.  Gibson,  .36 

Such  a  motion  is  irregular.  But  if  it  is  made,  it  admits  the  allegations  of  the  bill: 
Vreley  v.  Thompson,  44  111.,  9. 

Such  a  motion  should  bring  to  the  attentiou  of  the  court  tlie  defects  in  the  bill:  Jud- 
sonv.  Stephens,  75  111.,  255. 

When  the  lower  court  treats  such  a  morion  as  a  demurrer,  the  Supreme  Court  will 
re^ai d  it  m  the  same  light:    Stcinneij  v.  Beard,  71  III.,  27. 
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exeat  (which  Avas  allowed  by  the  master  in  chancery  of  Fulton 
county),  in  which  he  set  forth,  in  substance,  that  the  defendant  was 
indebted  to  him  in  about  the  sum  of  $70;  that  he  had  sued  him 
before  a  justice  of  the  peace,  and  recovered  a  judgment  against 
him,  from  which  judgment  the  defendant  had  appealed  to  the  Cir- 
cuit Court,  and  had  executed  a  bond  with  one  Hudson,  as  security. 
That  subsequently  to  taking  the  appeal,  Hudson  had  become.insol- 
vent,  and  left  tlie  state;  and  that  Stone,  the  defendant,  threatened 
to  do  the  same,  and  wa.s  about  to  depart  and  remove  into  some  dis- 
tant country,  thus  leaving  the  plaintiff  without  any  security  what- 
ever for  his  debt.  The  bill  then  prayed  that  Stone  might  be 
restrained  from  leaving  the  state,  and  be  compelled  to  appear  at  the 
next  term  of  the  court  to  answer  the  bill,  etc. 

The  defendant  was  duly  summoned,  and  gave  bail  for  his  appear- 
ance as  required  by  the  statute.  At  the  last  March  term  of  the 
court,  a  motion  was  made  by  the  defendant  to  dismiss  the 
[*69]  bill,  *which  was  allowed,  and  an  exception  taken,  and  a  writ 
of  error  prosecuted  to  this  court,  where  it  is  assigned  for  error. 

First.  That  the  bill  ought  not  to  have  been  dismissed  on  motion  ; 
and, 

Second.  That  the  court  erred  in  deciding  that  the  bill  did  not 
present  a  case  in  which  a  writ  of  ne  exeat  could  issue. 

It  has  been  decided  by  this  court  that  a  bill  may  be  dismissed,  on 
motion,  where  the  court  is  satisfied  there  is  no  equity  in  the  bill.' 

Where  there  is  apparent  equity,  this  course  is  not  adopted,  but 
the  party  is  required  to  demur,  plead  or  answer. 

As  to  the  second  error  assigned,  that  is  to  be  decided  by  refer- 
ence to  the  "Act  regulating  the  •  issuing  of  writs  ne  exeat  and 
injunction."  ^  (a) 

The  first  section  provides  that  writs  of  ne  exeat  repuhlica  may  be 
granted  as  well  in  cases  where  the  debt  or  demand  is  not  actually 
due,  but  exists  fairly  and  bona  fide  in  expectancy,  at  the  time  of 
making  application,  as  in  cases  where  the  demand  is  due;  and  it 
shall  not  be  necessary  to  authorize  the  granting  of  such  writ,  that 
the  applicant  should  show  that  his  debt  or  demand  is  purely  of  an 
equitable  character,  and  only  cognizable  before  a  court  of  equity. 
This  statute  differs  from  those  on  the  same  subject  in  other  states, 
inasmucli  as  the  demand  need  not  be  of  an  equitable  character. 
The  bill  shows  a  legal  demand  due,  and  facts  sufficient  to  warrant 
the  belief  that  the  proceedings  instituted  would  not  avail  him,  by 
reason  of  the  insolvency  and  absconding  of  the  security  in  the 
appeal  bond,  and  a  threatening  to  remove,  by  the  principal  himself. 
There  is  no  allegation  in  the  bill  that  the  debtor  is  about  to  remove 
his  property,  or  that  he  is  insolvent,  and  if  this  should  be  deemed 
essential,  which  we  are  inclined  to  think  is,  the  question  arises, 
should  the  court,  on  motion,  have  dismissed  the  bill  for  that  reason, 
that  not  being  urged  as  an  objection  to  the  bill,  in  the  court  below, 

>  Edwards  v.Beaird,  Breese,  41.  2  R.  L.,  466;  Gale's  Stat.,  509, 

(a)  Gale's  Stat.,  509.     As  to  present  law,  see  Hurd's  Stat.  1877,  chap.  97,  p.  678. 
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The  court  seem  to  have  proceeded  on  the  ground  that  the  case  pre- 
sented was  not  such  a  one  as  authorized  the  writ,  for  the  reason 
that  a  judgment  had  been  obtained  against  the  debtor,  an  appeal 
taken,  and  bond  with  security  given,  not  that  the  allegations  in  the 
bill  were  not  sufficient.  In  3  Pierre  Williams,  312,  the  ne  exeat 
was  allowed  where  a  defendant,  after  the  verdict  at  law  and  before 
judgment,  was  threatening  to  go  beyond  sea.  Though  this  writ 
was  afterwards  discharged,  it  was  on  the  ground,  principally,  that 
no  bill  was  filed,  and  that  such  a  writ  ought  not  to  be  made  use  of 
Avhere  the  demand  is  entirely  at  law,  for  then  the  plaintiff  has  bail, 
and  he  ought  not  to  have  double  bail,  both  at  law  and  in  equity. 

Since  this  time,  however,  it  has  become  settled  in  the  English 
chancery  that,  though  the  plaintiff  may  sue  at  law  for  the 
balance  *of  an  account,  and  hold  the  party  to  bail,  yet  as  [*70] 
<.»hancery  holds  a  concurrent  jurisdiction  in  matters  of 
account,  the  plaintiff  may  have  a  writ  of  ne  exeat,  on  a  positive  affi- 
davit of  a  threat  or  'purpose  of  going  abroad,  even  though  the 
defendant's  general  residence  was  abroad.' 

In  the  court  of  chancery  in  New  York  it  was  held  in  the  case  of 
G.  and  J.  Porter  v.  Spence?;^  that  this  writ  may  issue  from  the 
necessity  of  the  case,  when,  from  the  facts  charged  and  sworn  to, 
it  appears  that  the  remedy  in  the  suit  pending  at  law  would  be 
absolutely-defeated,  without  the  interposition  of  that  court. 

There  the  defendant  had  been  sued  at  law  and  held  to  bail,  and 
the  allegations  in  the  bill  were,  that  the  plaintiffs  had  brought  an 
action  at  law  against  the  defendant,  on  an  account  for  clothing,  and 
held  him  to  bail,  and  the  defendant  had  pleaded  the  general  issue, 
merely  for  delay.  That  the  defendant's  father  was  special  bail, 
and  had  sold  all  his  property  in  the  state,  and  was  about  to  remove 
permanently  from  the  state;  that  the  defendant  was  also  about  to 
remove  immediately  with  his  father,  without  leaving  any  property 
behind. 

The  only  perceptible  difference  between  that  case  and  the  one 
now  under  consideration  is,  that  in  the  bill  filed  in  that  case  there 
was  an  allegation  which  is  wanting  in  the  bill  in  this  case,  to  wit, 
that  the  defendant  was  about  to  remove  from  the  state,  without 
leaving  any  property  behind. 

The  court,  however,  in  deciding  on  the  application  for  the  writ, 
do  not  seem  to  lay  any  particular'stress  on  this  part,  but  place  their 
decision  upon  the  ground  "  of  the  immediate  removal  of  the  defend- 
ant and  his  bail." 

We  are  inclined  to  think,  however,  that  such  an  allegation  should 
be  made  in  the  bill;  and  the  question  arises,  as  it  is  not  made, 
should  the  court,  on  motion,  have  dismissed  the  bill. 

As  before  observed,  it  is  only  where  it  is  manifest  there  is  no 
equity  whatever  in  the  bill  that  such  a  motion  is  allowed;  not  where 
there  is  equity,  but  defectively  set  foi'th.  In  this  case,  the  omis- 
sion of  the  allegation  of  a  removal  of  his  property  by  the  debtor, 
amounts,  at  most,  but  to  a  defective  statement  of  his  complaint, 

1  16  Vessey,  470.  a  3  Johns.  Ch.  R,  169. 
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which  upon  demurrer  being  put  in,  the  detect  could  be  supplied  by 
an  amendment  of  the  bill.  We  think,  therefore,  that  the  court 
ought  not  to  have  dismissed  the  bill,  and  for  this  reason  the  judg- 
ment is  reversed  with  costs,  and  the  cause  remanded  to  the  Circuit 
Court  for  further  proceedings  not  inconsistent  with  this  opinion. 

Judgment  reversed. 

Note, — See  Duncan  et  al.  «.  State  Bank  et  al.,  1  Scam.,  262. 


r*7i]    *Davi(i  Bailey,   appellant,  v.    William   Cromwell   et   al.» 
administrators  of  Nathan  Cromwell,  deceased,  appellees. 

Appeal  from  Tazewell. 

Where  a  note,  and  an  agreement  in  relation  to  tlie  note,  are  made  at  tlie  same  time,  tliey 
must  be  taken  together,  and  form  one  entire  contract,  (a) 

Where  the  consideration  of  a  promissory  note  was  the  sale  of  a  negi-o  girl,  and  at  the  time 
of  the  sale,  it  was  agreed  between  the  parries,  that  before  payment  should  be  demanded 
of  the  note,  the  payee  should  produce  the  necessary  papers  and  indenture,  to  prove 
that  the  girl  was  a  slave,  or  bound  to  service  under  the  laws  of  the  State  of  Illinois,  and 
such  papers  were  not  produced,  though  demanded:  Held,  that  there  was  no  consider- 
ation for  the  note,  and  that  it  was  void. 

It  is  a  presumption  of  law,  In  the  State  of  IlUnois.  that  eveiy  person  is  free,  without  regard 
to  color.  (6) 

The  sale  of  a  free  person  is  illegaL 

This  cause  was  heard  in  the  coui*t  below,  at  the  September  term, 
1839,  before  the  Hon.  William  Thomas. 

A.  JOincoln,  for  the  appellant,  cited  10  Johns.,  198;  10  Wend., 
384;  3  Caines,  325;  Ordinance  of  Congress,  Art.  VI.;  R.  L.,  57; 
Gale's  Stat.,  44;  Const,  of  111.,  Art.  VI.;  14  Johns.,  188;  2  Bibb., 
238;  2  Salkeld,  666. 

S.  T.  Logan,  for  the  appellees. 

BuKESE,  Justice,  delivered  the  opinion  of  the  court. 

The  administrators  of  Cromwell  brought  an  action  of  assumpsit,. 
in  the  Tazewell  Circuit  Court,  against  Bailey,  upon  a  promissory 
note,  made  to  him,  in  his  life  time.  The  defendant  pleaded,  first,. 
7wn  assumpsit ;  secondly,  no  good  or  valuable  consideration;  thirdly, 
that  the  consideration  had  wholly  failed,  in  this,  that  the  note  was- 
given  for  the  purchase  of  a  negro  girl,  sold  by  Cromwell  to  Bailey, 
and  who  was  represented  to  Bailey,  at  the  time  of  the  purchase,  to 
be  a  slave  and  servant,  when  in  fact  she  was  free;  and,  fourtlily, 
that  the  consideration  had  whollj'-  failed,  in  this,  that  the  note  was 
given  for  the  purchase  of  a  negro  girl,  and  that  it  was  agreed  at 
the  time,  between  the    parties,  that  before  payment  was    to  be 

(a)  Two  instruments  executed  as  parts  of  the  same  transaction,  will  be  construed 
together:  Ddvis  v.  McVickers,  11  III.,  327';  Stnceij  v.  Randall,  17  111.,  4G8;  Canterberry  v^ 
miler,  76  111.,  3.-55. 

(6)  Accord  Kinney  v.  Cook,  post,  233;  Rodney  v.  I.  C.  R.  R.  Co  ,  19  111.,  43. 
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demanded  of  the  note,  Cromwell  was  to  produce  the  necessary 
papers  and  indenture,  to  show  and  prove  that  the  said  girl  was  a 
slave  or  servant,  and  bound  to  servitude  under  the  laws  of  this 
state,  and  that  said  title  papers  were  not  produced,  though 
demanded  by  the  defendant.  Issues  of  fact  were  made  up  on  the 
first  and  second  pleas,  and  of  law  upon  the  third  and  fourth,  and 
determined  in  favor  of  the  plaintiffs.  The  defendant  stood  by  the 
fourth  plea,  and  took  leave  to  amend  the  third.  The  third  plea, 
as  amended,  states  that  the  consideration  has  wholly  failed,  in  this, 
that  the  said  note  was  given  in  consideration  of  the  purchase  of  a 
certain  black  or  negro  girl  or  woman,  named  Nance,  by  the 
defendant,  *of  the  said  Cromwell,  deceased,  and  which  he  [*72] 
falsely  and  fraudulently  warranted  to  said  defendant  to  be 
his  property,  slave,  and  servant,  and  lawfully  bound,  by  the  laws 
of  the  State  of  Illinois,  to  serve  him  as  such  slave  or  servant,  when, 
in  truth  and  in  fact,  she  was  free,  and  not  the  property  or  slave  of 
said  Cromwell,  at  the  time  of  said  pretended  sale,  concluding  with 
a  verification.  To  this  plea  there  was  a  replication,  and  issue  to 
the  country.  The  cause  was  tried,  by  consent,  by  the  court.  The 
court  found  for  the  plaintiffs,  and  assessed  their  damages  to 
$431.97,  for  which  judgment  was  rendered,  and  an  appeal  taken  to 
this  court,  the  judgment  of  the  court  having  been  excepted  to,  by 
the  defendant,  under  the  statute. 

The  errors  assigned  are,  first,  in  sustaining  the  demurrer  to  the 
fourth  plea;  and,  secondly,  in  giving  judgment  for  the  plaintiffs  on 
the  issues  and  evidence  submitted. 

The  fourth  plea,  it  will  be  observed,  sets  up  a  contract  on  the 
part  of  Cromwell,  to  procure  the  necessary  papers  and  indenture  to 
prove  that  the  negro  girl  was  legally  held  by  him  in  servitude; 
and  that  the  payment  of  the  note  was  not  to  be  demanded  until 
those  papers  were  furnished. 

This  note  and  agreement,  made  at  the  same  time,  must  be  taken 
together  as  forming  one  entire  contract.  The  plaintiff,  being  the 
payee  of  the  note,  had  a  right  to  stipulate  that  payment  should  not 
be  demanded  until  he  had  furnished  to  the  defendant  the  evidence 
of  the  negro  girl's  obligation  to  serve.  Without  such  evidence,  the 
defendant  would  be  unable  to  compel  her  to  serve  him,  and  the  pur- 
chase would  be  of  no  benefit  to  him.  The  agreement  shows  the 
condition  upon  which  the  note  was  given,  which  was  binding  on 
Cromwell,  and  after  his  death,  upon  his  administrators,  and  if  not 
complied  with,  as  averred  in  the  plea,  would  defeat  the  action. 
We  think,  therefore,  the  first  error  is  well  assigned. 

In  regard  to  the  second  error,  which  questions  the  correctness  of 
the  decision  of  the  court,  sitting  as  a  jury,  upon  the  whole  case, 
we  are  inclined  to  the  opinion,  that  the  evidence  fully  sustains  the 
issues  on  the  part  of  the  defendant,  and  that  the  court  should  have 
so  found,  particularly  upon  the  second  plea. 

It  Avas  proved,  as  appears  from  the  bill  of  exceptions,  that  the 
consideration  of  the  note  sued  on  was  the  negro  girl;  that  at  the 
time  of  the  purchase,  by  an  agent  of  the  defendant,  CromAvell  rep- 
resented her  to  be  his  servant,  bound  by  indenture  to  serve  him, 
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seven  or  nine  years,  and  that  he  had  a  right  to  sell  her  as  his  pro- 
perty, and  that  in  a  few  weeks  he  would  produce  the  title  papers 
showing  that  she  was  his  property;  that  the  note  declared  on  was 
to  be  destroyed  at  the  time  when  the  title  papers  should  be  pro- 
duced by  Cromwell,  and  a  new  note  given,  and  a  title  made  to  the 
girl,  by  Cromwell;  that  the  title  papers  never  were  produced  by 
Cromwell;  that  they  had  been  demanded  of  his  administrator,  who 
stated  that  he  had  none  in  his  possession;  that  he  had  exam- 
[*73]  ined,  *and  could  find  none;  that  when  the  purchase  was 
made,  Cromwell  was  on  the  eve  of  his  departure  for  Texas, 
and  died  at  St.  Louis,  on  his  Avay  there.  It  was  fui-ther  proved, 
that  the  girl  was  in  possession  of  Bailey,  the  defendant,  for  about 
six  months,  at  the  expiration  of  which  time  she  left  his  service, 
and  never  since  returned,  she  asserting  and  declaring  all  the  time 
that  she  was  free.  It  was  also  proved  that  she  Avas  over  twenty- 
one  years  of  age,  and  had  been  a  resident  of  this  state  for  several 
years  before  the  purchase,  and  that  she  had  been  in  the  possession 
of  Cromwell  since  1831.  It  was  also  proved,  that  while  the  girl 
was  living  with  defendant,  she  purchased  goods  at  a  store,  and  a 
regular  account  was  kept  against  her.  These  ai'e  the  principal  and 
most  important  facts,  and  we  think  they  make  out  a  valid  defense 
to  the  note,  under  the  second  issue  submitted  for  trial. 

This  court  decided,  at  the  last  December  term,  in  the  case  of 
Kinney  v.  CooJc,  that  the  presumption  of  law  was,  in  this  state, 
that  every  person  was  free,  without  regard  to  color.  This  pre- 
sumption must  be  allowed  in  this  case,  that  the  girl,  which  was 
the  consideration  of  the  note,  was  free,  and  it  was  incumbent  on 
the  plaintiff  to  rebut  that  presumption,  by  showing  some  legal 
claim  to  her  services,  which,  partaking  of  the  nature  of  property, 
he  could  sell  and  transfer. 

The  defendant  sustained  the  issue  on  his  part,  under  the  second 
plea,  by  simply  showing  that  the  girl  was  the  consideration  of  the 
note.  The  pi*esumption  then  obtained  that  she  was  free,  and  not 
the  subject  of  sale.  This  presumption  the  plaintiffs  did  not  attempt 
to  rebut,  by  any  proof  Avhatever.  It  was  sufficiently  proved  also, 
that  Cromwell  had  warranted  that  she  was  bound  to  service,  and 
that  he  had  a  legal  right  to  sell  her,  Avhich  the  plaintiff  did  not 
show  upon  the  trial.  This  want  of  title  to  her  service  is  a  failure 
of  consideration,  or  rather  is  no  consideration  for  the  note. 

The  girl  being  free,  and  asserting  her  freedom  in  the  only  modes 
she  could,  by  doing  as  she  pleased,  making  purchases,  contracting 
debts,  and  controlling  her  own  motions,  could  not  be  the  subject  of 
a  sale,  and  no  right  to  her  services  would  pass  by  such  sale. 

The  sale  of  a  free  person  is  illegal,  and  that  being  the  considera- 
tion of  the  note,  that  is  illegal  also,  and  consequently  no  recovery 
can  be  had  upon  the  note.' 

The  judgment  is,  therefore,  reversed. 

Judgment  reversed. 

>  10  Wend.,  384. 
12 
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John  Calhoun,  plaintiff  in  error,  v.  Erastus  Wright,  School    [*74] 
Commissioner,  etc.,  defendant  in  error. 

'Error  to  Sangamon. 

A  simple  denial,  in  a  replication,  of  the  facts  stated  in  a  plea,  cannot  be  objected  to  on  the 

ground  of  duplicity. 
A  plea  to  an  action  of  debt,  on  a  promissorj'  note,  that  the  defendant  paid  the  amount  of 

the  note,  -and  the  plaintiff  afterwards  executed  a  release  of  the  same  debt  to  the 

defendant  is  bad,  on  special  demurrer,  for  duplicity. 
A  plea  that  contains  two  full  and  complete  defenses  is  double,  and  upon  special  demurrer, 

will  be  adjudged  bad.  {a) 

This  cause  was  lieard  in  the  court  below,  at  the  March  term 
1841,  before  the  Hon.  Samuel  H.  Treat.  Judgment  was  rendered 
for  the  plaintiff  for  $680  debt,  and  $74.80  damages.  The  cause  was 
brought  to  this  court  by  writ  of  error.  v 

>S'.  Stronr/,  for  the  plaintiff  in  error. 

James  Shields  and  J.  C.  ConMing,  for  the  defendant  in  error. 

ScATES,  Justice,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  debt,  on  two  promissory  notes  given  by 
the  plaintiff  to  the  defendant,  as  school  commissioner,  one  for  $880, 
the  other  for  $200. 

The  declaration  contained  three  counts;  the  first  counted  upon 
the  note  for  $880;  the  second  upon  the  note  for  $200,  and  the  third 
counted  for  interest,  at  the  rate  of  twenty  per  cent,  on  default  of 
paying  said  money  when  due. 

The  defendant  pleaded  five  several  pleas  to  the  declaration.  The 
defendant's  first  plea  is,  that  "said  Erastus  Wright  was  not,  at  the 
time  of  the  giving  and  executing  said  several  bonds  or  obligations,  in 
said  declaration  mentioned,  school  commissioner,"  etc.  To  which 
the  plaintiff  replied,  by  way  of  estoppel,  that  the  said  two  promis- 
sory notes  of  defendant  were  executed  to  the  plaintiff  as  "  school 
commissioner  and  agent  for  the  inhabitants  of  the  county  of 
Sangamon." 

The  defendant  demurred  generally  to  this  plea,  and  specially  for 
cause  shows  that  said  plea  is  double,  in  this,  that  "  it  sets  forth,  by 
way  of  estoppel,  two  separate  bond  or  obligations;"  which  demur- 
rer was  overruled  by  the  court. 

The  defendant,  for  further  plea,  says,  that  the  two  notes  were 
given  for  money  loaned  him  by  the  plaintiff,  as  school  commissioner, 
which  money  belonged  to  the  school  fund  of  Sangamon  county, 
and  that  said  plaintiff  took  no  other  security  therefor  than  said  two 
notes.  To  this  plea  there  was  a  general  demurrer,  which  was 
sustained. 

*The  defendant,  for  further  plea  to  the  first  count  in  the    [*75] 
declaration,  says,  that  when  the  note  became  due,  he  paid  the 
sum  of  $800,  and  the  interest  due  thereon,  and  also  one  sorrel  horse, 

(a)  Accord  Hereford  v.  Crow,  post,  423;  Burrass  v.  Hewett,  post,  23i. 
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which  the  plaintiff  accepted  in  full  satisfaction  of  the  balance  diie 
on  said  note.  To  this  plea  there  was  a  general  replication,  to  which 
the  defendant  demurred  specially,  because  it  was  double;  which 
said  demurrer  the  court  disallowed. 

The  defendant,  for  further  plea  to  the  first  count,  says,  that  when 
said  note  became  due,  he  paid  thereon  the  sum  of  81,000,  and  that 
afterward  the  plaintiff,  by  his  certain  writing,  under  his  seal, 
released  the  said  debt  to  the  defendant.  To  this  plea  the  plaintiff 
demurred  specially,  for  duplicity,  and  the  demurrer  was  sustained 
by  the  court. 

The  defendant  pleaded  a  similar  plea  of  payment  of  $250,  and  a 
release  under  seal  to  the  second  count;  to  which  the  plaintiff 
demurred  specially,  for  duplicity,  and  the  demurrer  was  sustained 
])y  the  court.  Judgment  was  thereupon  rendered  for  the  sum  of 
$754.80,  the  balance  of  debt  and  interest. 

The  defendant  sued  out  a  writ  of  error,  and  assigns  for  error. 

First.  The  court  erred  in  giving  judgment  in  favor  of  the  plain- 
tiff and  against  the  defendant. 

Second.  The  court  erred  in  overruling  the  defendant's  demurrer 
•to  the  replication  of  the  plaintiff  to  his  third  plea; 

Third.  The  court  erred  in  sustaining  the  plaintiff's  demurrer  to 
the  defendant's  fourth  plea;  and, 

Fourth.  That  the  court  erred  in  sustaining  the  plaintiff's  demur- 
rer to  the  defendant's  fifth  plea. 

The  third  count  seems  to  be  abandoned  by  agreement.  The  first 
error  assigned  is  a  general  one,  and  will  be  disposed  of  in  consid- 
ering the  others. 

The  second  error  assigned  questions  the  decision  of  the  court  in 
overruling  the  demurrer  to  the  replication  to  the  third  plea.  There 
had  been  a  demurrer  allowed  to  this  replication,  and  it  was,  upon 
leave,  amended,  and  by  the  amendment  was  made  a  simple  denial 
of  the  facts  in  the  plea,  and  cannot,  therefore,  be  bad,  if  the  plea 
be  good,  a  fault  which  the  plaintiff  cannot  assign  as  error. 

The  third  error  assigned  is  the  decision  of  the  court  in  sustain- 
ing the  demurrer  to  the  fourth  plea.  This  is  a  plea  to  the  first 
count,  which  is  for  $880.  The  plea  sets  up  a  payment  of  $1,000, 
which  is  a  full  bar  to  the  cause  of  action  set  up  in  that  count;  but 
it  also  sets  up  in  bar  of  the  same  cause  of  action,  a  release,  under 
the  hand  and  seal  of  the  plaintiff  below.  Either  of  these  M^ould 
be  a  full  bar  to  the  cause  of  action  set  up  in  that  count. 

The  court  is  of  opinion  that  the  plea  is  double,  and,  therefore, 
bad  on  special  demurrer.' 

llie  last  assignment  presents  precisely  the  same  question. 

[*76]    The  *plea  is  bad,  for  duplicit)^,  in  setting  up  two  full  and 

complete  defenses  to  the  same  cause  of  action  in  the  same 

plea.     The  demurrers  point  out  specially,  for  cause  of  demurrer, 

that  it  is  double  in  setting  up  a  payment,  and  a  release. '^ 

We  are,  therefore,  of  opinion  that  the  judgment  be  affirmed,  with 
costs.  Judgme)ct  affirmed. 

1 1  Chit.  Plead.,  456,  457.  «  1  Tidd's  Prac,  647,  648. 
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Archimedes  Smith,  appellant,  v.  Timothy  D.  Eames,  appellee. 

Appeal  from  Morgan. 

A  juror  is  disqualified  if  he  has  expressed  a  decided  opinion  upon  the  merits  of  the  case. 
But  if,  on  the  contrary,  a  juror  says  that  he  has  no  prejudice  or  bias  of  any  kind,  for 
or  against  either  party;  that  lie  has  heard  rumors  in  relation  to  the  case,  but  has  no 
personal  knowledge  of  the  facts;  and,  from  the  rumors,  has  formed  and  expressed  an 
opinion  in  a  particular  way,  if  they  are  true,  without  expressing  any  belief  in  their 
truth,  he  is  not  disqualified. 

If  a  juror  has  made  up  a  decided  opinion,  on  the  merits  of  the  case,  either  from  a  personal 
knowledge  of  the  facts,  from  the  statements  of  witnesses,  from  the  relations  of  the 
parties,  or  either  of  them,  or  from  rumcpr,  and  that  opinion  is  positive,  and  not  hypo- 
thetical, and  such  as  will  probablj-  prevent  him  from  giving  an  impartial  verdict,  the 
challenge  should  be  allowed. 

If  the  opinion  of  a  juror  be  merely  of  a  light  and  transient  character,  such  as  is  usually 
formed  by  persons,  in  every  community,  upon  hearing  a  current  report,  and  which 
may  be  changed  by  the  relation  of  the  next  person  met  with,  and  which  does  not  show 
a  conviction  of  the  mind,  and  a  fixed  conclusion  thereon,  or  if  it  be  hypothetical,  the 
challenge  ought  nut  to  be  allowed;  and  to  ascertain  the  state  of  mind  of  a  juror,  a  full 
examination,  if  deemed  necessary,  may  be  allowed. 

If  a  juror  says  he  has  expi-essed  a  decided  opinion  upon  the  merits  of  a  cause,  it  is  a  good 
ground  of  challenge,  although  he  does  not  disclose  what  that  opinion  is.  It  is  suffi- 
cient that  he  has  formed  and  expressed  an  opinion,  (a) 

Affidavits  of  jurors  cannot  be  received  to  impeach  their  verdict,  except  in  a  case  where  a 
part  of  the  jurors  swear  that  they  never  con.sented  to  the  verdict;  but  a  verdict  may 
be  supported  by  affidavits  of  jurors,  (b) 

When  jurors  disagree  about  the  instructions  of  the  court,  they  should  come  into  court 
and  have  them  repeated. 

This  cause  was  tried  in  the  court  below,  at  the  March  term,  1 840, 
before  the  Hon.  William  Thomas  and  a  jury.  Verdict  and  judg- 
ment were  rendered  for  the  plaintiff  for  Si  19. 84  damages.  A  motion 
for  a  new  trial  was  made  and  overruled.  The  defendant  appealed 
to  this  court. 

J.  J.  Hardin,  for  the  appellant. 

William  JBrovm  and  H.  B.  3fc  Clure,  for  the  appellee. 

Breese,  Justice,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit,  "brought  in  the  Morgan 
Circuit  *Court,  by  Eames  against  Smith,  in  M'hich  a  judg-  [*'77] 
ment  was  rendered  for  the  plaintiff,  from  which  an  appeal 
was  taken  to  this  court.  The  only  points  presented  for  considera- 
tion are,  first,  as  to  the  competency  of  a  juror  who  was  called  and 
sworn  after  being  objected  to;  and,  secondly,  whether  affidavits  of 
jurors  can  be  received  to  explain  their  verdict. 

As  to  the  first  point,  the  bill  of  exceptions  taken  in  the  cause 
states  that,  upon  calling  a  jury,  after  the  defendant  had  exhausted 
his  peremptory  challenges,  Joseph  .J.  Taggart  was  called  as  a  juror, 
and  upon  being  questioned  by  defendant's  attorney,  whether  he 

(o)  An  opinion  formed  but  not  expressed,  does  not  disqualify  a  juror:  Noble  v.  The 
People,  Breese,  54. 

The  rules  laid  down  in  the  principal  case  are  followed  in  Gardner  v.  The  People,  post,  S3: 
Sellers  V.  The  People,  post,  412;  Vennum  v.  Harivood,  1  Gil..  659:  Baxter  v.  The  People.  3 
Gil.,  368;  NeeUj  v.  The  People.  13  111..  685;  Gray  v.  The  People,  26  111.,  344;  Collins  v.  The 
People,  48  111.,  145;  Learh  v.  The  People,  53  111.,  311. 

An  opinion  expressed  as  to  a  question  of  law,  will  not  disqualify  a  juror:  Wischour  v. 
G.  M.  F.  Ins.  Co.  of  N.  C,  71  111 ,  65. 

(b)  See  Allison  v.  Tlie  People,  45  111. ,  37,  and  Ewell's  note. 
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had  formed  and  expressed  an  opinion  in  relation  to  the  right  of  the 
plaintiif  to  recover,  answered  that  he  had  both  formed  and  expressed 
an  opinion.  Upon  being  asked,  by  plaintiff's  counsel,  whether  he 
had  formed  his  opinion  from  conversing  with  the  witnesses  or 
from  his  own  knowledge  of  the  facts,  or  fi-om  information  derived 
from  the  parties,  or  from  rumor,  he  answered,  from  rumor.  Upon 
being  asked,  by  defendant's  attorney,  whether  he  knew  who  the 
witnesses  were,  he  said  he  did  not.  Upon  being  asked,  by  the 
defendant's  counsel,  whether  he  still  entertained  the  opinion  he  had 
heretofore  formed,  as  to  which  party  ought  to  succeed  in  the  mat- 
ter, he  answered,  he  did,  if  what  he  had  heard  was  true.  The 
juryman  was  not  interrogated  as  to  his  belief  of  the  truth  of  the 
rumors  to  which  he  referred,  as  the  bill  of  exceptions  states.  The 
defendant's  attorney  challenged  him  for  cause,  which  the  court  dis- 
allowed, and  he  was  sworn  as  a  juror. 

In  support  of  the  challenge,  the  appellant's  counsel  has  referred 
to  Co.  Litt.,  Ip7,  a.  b.;  2  Peters'  Cond.  R.,  499-500;  2  Johns.,  194; 
1  Cowen,  122;  Buller's  N.  P.,  307;  1  Johns.,  316;  1  Cowen,  432; 
Swift's  Dig.,  737;  1  Burr's  Trial,  41,  43,  370,  419;  4  Wend.,  238, 
241;  9  Pick.,  496;  Breese,  29;  Hilliard's  Dig.,  182. 

Upon  the  second  point  presented,  he  has  referred  to  3  Caines,' 
58-61. 

The  counsel  for  the  appellee,  to  sustain  the  decision  of  the  Cir- 
cuit Court,  relies  upon  the  case  of  Durrell  v.  Mosher,  8  Johns.,  445, 
3d  ed.;  6  Cowen,  564;  7  Cowen,  122,  123;  1  Burr's  Trial,  369,  370, 
380,  381,  408  (note),  418;  1  Cowen,  438. 

We  have  carefully  examined  all  the  cases  referred  to,  with 
desire  to  arrive  at  some  rule  which  shall  be  suited  to  our  condition, 
which  can  be  practically  enforced,  and  whicli  shall  do  no  violence 
to  the  right  of  every  person  to  a  fair  and  impartial  trial  by  jury. 
There  is  not  a  perfect  coincidence  of  views  in  the  several  cases 
referred  to,  nor  entire  harmony  of  opinion.  The  old  rule  was,  that 
the  more  a  person  knew  of  the  facts,  of  his  own  knowledge,  the 
better  qualified  was  he  to  perform  the  functions  of  a  juror.  The 
doctrine  now  is,  in  England,  that  if  a  juror  has  declared  that  the 
prisoner  is  guilty,  or  will  be  hanged,  or  the  like,  if  made  out  of  ill 
will  to  him,  it  is  good  cause  of  challenge;  but  if  it  was 
[*78]  made  *from  personal  knowledge  of  the  facts  in  the  cause,  it 
is  no  ground  of  challenge. 

The  leading  case  in  this  country  upon  this  subject  is  that  of  Burr, 
indicted  for  treason.  The  opinions  and  resolutions  of  Chief  Justice 
Marshall,  who  tried  that  case,  upon  the  various  objections  made  tc 
jurors,  as  they  were  called,  have  been  received  favorably  by  all  the 
courts  of  the  several  states,  and  it  will  not  be  difficult,  aided  by 
the  light  which  his  brilliant  mind  has  shed  upon  the  subject,  tc 
come  to  a  conclusion,  correct  in  principle  and  calculated  to  pro- 
luote  justice.  For  this  purpose,  it  will  be  unnecessary  to  entei 
into  an  elaborate  review  of  all  the  cases  cited,  but  to  state  simply 
tlie  general  conclusions  to  which  they  all  tend,  and  that  is,  that  a 
juror  is  disqualified  if  he  has  expressed  a  decided  opinion  upon  the 
merits  of  the  case.     If,  without  any  qualification  whatever,  a  juror 
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says  the  defendant  is  guilty,  or  tlie  like,  or  that  the  plaintiff  ouglit 
to  recover  in  the  action,  or  that  the  verdict  oxight  to  be  against  the 
plaintiff,  he  would  be  disqualified,  as  not  standing  impartial 
between  the  parties. 

If,  on  the  contrary,  a  juror  says  that  he  has  no  prejudice  or  bias 
of  any  kind  for  or  against  either  party;  that  he  has  heard  ruraors 
in  relation  to  the  case,  but  has  no  personal  knowledge  of  the  facts; 
and,  from  the  rumors,  has  formed  and  expressed  an  opinion  in  a 
particular  way,  if  they  are  true,  without  expressing  any  belief  in 
their  truth,  we  should  think  he  would  not  be  disqualified.  By 
hearing  reports  of  a  case,  not  from  the  witnesses,  nor  from  the  par- 
ties, but  from  common  fame,  and  making  up  an  opinion  on  them, 
the  juror  has  not  prejudged  the  case,  unless  the  case  should  turn 
out  to  be  precisely  as  the  rumors  were,  a  thing  very  improbable; 
he  has  adjudged  only  the  rumors,  varying  in  their  hue  and  color  as 
they  circulate  through  the  country.  The  human  mind  is  so  consti- 
tuted that  it  is  almost  impossible,  on  hearing  a  report  freely  circu- 
lated in  a  county  or  neighborhood,  to  prevent  it  from  cominc^  to 
some  conclusion  on  the  subject;  and  this  will  always  be  the  case 
while  the  mind  continues  to  be  susceptible  of  impressions.  If  such 
impressions  become  fixed,  and  ripen  into  decided  opinions,  they  will 
influence  a  man's  conduct,  and  will  create,  necessarily,  a  prejudice 
for  or  against  the  party  towards  whom  they  are  directed,  and 
should  disqualify  him  as  a  juror. 

Opinions  are  formed  in  different  ways;  with  some,  their  precon- 
ceived prejudices  are  their  opinions;  with  others,  a  current  rumor 
fixes  the  belief;  with  another  class,  the  most  idle  gossiping  is 
received  as  truth  itself;  while  others  hesitate  long,  and  demand^tes- 
timony  before  they  will  assent  or  dissent.  Taking  mankind  as  we 
find  them,  it  may  not  be  unreasonable  to  believe  that  by  far  the 
greater  part  come  to  no  certain  conclusion  on  a  statement  of  facts, 
until  they  have  evidence  of  their  existence,  though  they  may  have 
impressions  in  regard  to  them,  which,  if  not  carefully  exam- 
ined, *might  seem  to  be  fixed  opinions,  and  when  called  on,  r*79| 
It  would  be  so  stated.  A  distinction  must  be  made  between 
such  impressions  and  opinions,  and  in  this  consists  the  rule. 

In  the  case  of  the  People  v.  Mather,'  the  court  says,  "there  is 
no  difference  between  an  opinion  formed  by  being  an  eye  witness 
of  a  transaction,  or  by  hearing  the  testimony  of  those  who  were 
such  witnesses,  and  an  opinion  founded  upon  rumors  and  newspaper 
publications."  This  is  true  if  a  decided  opinion  is  formed,  for  it 
matters  not  how,  or  upon  what  it  is  formed,  whether  upon  rumors 
or  personal  knowledge,  so  that  it  is  an  opinion.  But  there  are 
grades  of  opinion.  That  which  the  public  instinctively  forms  upon 
the  happening  of  any  striking  occurrence,  or  of  those  matters 
which  are  current  topics  of  remark,  should  be  distinguished  from 
those  deliberate  convictions  of  the  mind  which  are  produced  bv 
maturely  considering  the  facts  and  circumstances  of  a  case,  and 
which  regulate  a  man's  conduct,  or  prompt  him  to  action.  If  a 
person,   without  any   knowledge  of    the   facts,  upon   the   faith  of 


1  4  Wend.,  241. 

77 


T9  JULY  TERM,  1841. 

Smith  V.  Eames. 

rumor  alone,  forms  a  deliberate  opinion,  and  is  convinced,  without 
any  evidence,  he  is  not  fit  to  judge  his  fellows. 

But  if,  in  obedience  to  the  laws  of  his  organization,  his  mind 
receives  impressions  from  the  reports  he  hears,  which  have  not 
become  opinions  fixed  and  decided,  though  they  may  seem  to  be  at 
first,  he  would  not  be  disqualified,  and  this  is  in  accordance  with 
the  views  expressed  by  Chief  Justice  Marshall  in  Burr's  case.  He 
says,  "light  impressions,  which  maybe  supposed  to  yield  to  the 
testimony  that  may  be  ofl^ered,  which  may  leave  the  mind  open  to 
a  fair  consideration  of  that  testimony,  constitute  no  sufficient 
objection  to  a  juror;  but  that  those  strong  and  deep  impressions 
which  will  close  the  mind  against  the  testimony  that  may  be 
offered  in  opposition  to  them,  which  will  combat  that  testimony 
and  resist  its  force,  do  constitute  a  sufficient  objection  to  him."  ' 

We  take  it,  then,  as  settled,  that  the  opinion  which  is  to  dis- 
qualify must  be  a  decided  one,  not  an  impression  merely,  which 
rumor  may  have  produced,  and  which  another  report  may  dissipate. 
The  opinion  must  also  be  a  positive  one,  not  depending  upon  any 
contingency,  not  hypothetical.  All  the  cases  referred  to  recognize 
this  distinction.  In  Durrell  v.  Mosher,^  it  was  held,  that  where  a 
juror,  on  being  called  up,  said  he  had  no  personal  knowledge  of  the 
matters  in  dispute,  but  that  if  the  report  of  the  neighbors  was  cor- 
rect, the  defendant  was  wrong,  and  the  plaintiff  was  right,  was 
qualified,  for  the  reason  that  the  opinion  was  not  a  fixed  and  posi- 
tive one,  that  it  depended  on  the  hypothesis  of  the  truth  of  the 
reports.  This  case  has  never  been  overruled,  and  is  approved  by 
all  the  subsequent  cases.  It  establishes  the  principle,  and  for  good 
reasons,  that  there  must  be  a  decided  conviction  of  the 
[*80]  mind  on  *the  facts  before  the  juror  can  be  considered  as  : 
having  formed  an  opinion  which  will  disqualify.  Here  the 
juror  showed  which  way  his  opinion  was,  if  the  reports  were  true, 
that  he  was  against  the  defendant,  who  had  challenged  him.  In 
the  case  before  the  court,  this  does  not  appear.  It  is  not  shown  by 
the  record  how  the  opinion  of  the  juror  was,  whether  for  or  against 
the  party  challenging  him;  and  it  cannot  be  known  whether  the 
party  challenging  was  prejudiced  by  his  being  sworn.  In  most  of 
the  cases  cited,  the  opinion  of  the  juror  was  made  known,  as  in  the 
case  in  7  Cowen,  381.  There  the  juror  had  heard  the  witnesses  in 
a  former  trial  of  the  same  cause,  and  had  made  up  his  mind  con- 
clusively that  the  defendants  were  guilty,  and  he  had  freely 
expressed  this  opinion.  It  is,  however,  the  opinion  of  the  majority 
of  the  court,  that  this  circumstance  should  make  no  difference  in 
the  principle.  A  party  ought  not  to  be  compelled  to  abide  the  risk.; 
of  the  opinion  which  may  be  formed,  being  adverse  to  him,  it 
being  considered  sufficient  that  he  has  formed  and  expressed  an 
opinion. 

It  is  not  perceived  that  the  case  at  the  bar  differs  in  any  essential 

particulars  from  the  case  of  Durrell  v.  Jlosher.     Taking  the  whole 

statement  of  the  juror  in  connection,  he  said  he  had  formed  and 

expressed  an  opinion  from  rumor  as  to  who  ought  to  recover,  and 

'  1  Burr's  Trial,  416.  »  8  Johns.,  445. 
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that  be  was  still  of  the  same  opinion,  if  the  rumors  were  true,  plac- 
ing his  opinion  entirely  upon  the  hypothesis  of  the  truth  of  the 
rumors,  lie  had  an  opinion  from  rumor,  if  the  rumors  were  true, 
leaving  it  clearly  inferrible  that  if  they  were  not  true  he  had  no 
opinion.  At  most,  then,  he  showed  that  he  entertained  not  a  fixed, 
decided,  positive  opinion  upon  the  merits  of  the  case,  but  had 
formed  just  such  a  one  as  all  persons  instinctively  form  when  they 
hear  a  narrative  of  any  occurrence,  or  the  history  of  any  transac- 
tion. He  showed  that  he  had  come  to  no  certain  conclusion  upon 
the  facts;  that  his  mind  was  in  such  a  condition  as  to  be  open  to 
the  testimony  that  might  be  offered,  and  prepared  to  yield  to  its 
force. 

On  Burr's  trial,  Hamilton  Morrison  was  called  as  a  juror,  and  he 
stated  that  he  had  frequently  declared,  that  if  the  allegations 
against  the  prisoner  were  true,  he  Avas  guilty;  and  he  was  decided 
to  be  an  impartial  juror.  In  the  same  case,  Mr.  Parker  was  called 
as  a  juror,'  and  being  examined  by  the  court,  said  "  he  had  formed 
jio  opinion  of  the  truth  of  the  depositions,  but  if  they  were  true, 
Burr's  designs  were  treasonable,"  and  he  was  retained  as  a  juror. 
Opinions  of  this  character,  which  are  hypothetical,  do  not  disqualify. 

We  then  lay  down  this  rule,  that  if  a  juror  has  made  up  a 
<lecided  opinion  on  the  merits  of  the  case,  either  from  a  personal 
knowledge  of  the  facts,  from  the  statements  of  witnesses,  from  the 
relations  of  the  parties,  or  either  of  them,  or  from  rumor, 
and  that  *opinion  is  positive,  and  not  hypothetical,  and  such  [*8l] 
as  will  probably  pi-event  him  from  giving  an  impartial  ver- 
dict, the  challenge  should  be  allowed. 

If  the  opinion  be  merely  of  a  light  and  transient  character,  such 
as  is  usually  formed  by  persons  in  every  community,  upon  hearing 
a  current  report,  and  which  may  be  changed  by  the  relation  of  the 
next  person  met  with,  and  which  does  not  show  a  conviction  of  the 
mind,  and  a  fixed  conclusion  thereon,  or  if  it  be  hypothetical,  the 
challenge  ought  not  to  be  allowed;  and  to  ascertain  the  state  of 
mind  of  a  juror,  a  full  examination,  if  deemed  necessary,  may  be 
allowed. 

Testing  this  case  by  this  rule,  we  think  the  juror  was  properly 
received. 

As  to  the  second  point,  that  the  court,  on  the  motion  for  a  new 
trial,  improperly  i-ejected  the  affidavits  of  the  jurors  to  explain  the 
grounds  of  their  verdict,  we  think  there  is  no  error.  The  aflidavits 
are  set  out  in  the  second  bill  of  exceptions,  and  show  that  most  of 
the  jurors  swore  after  they  had  rendered  their  verdict,  that  they 
understood  the  charge  of  the  judge,  as  instructing  them  to  find  as 
they  did,  and  if  they  had  not  so  understood,  they  would  have  found 
a  different  verdict. 

In  Dana  v.  Tucker,^  it  was  held,  that  the  affidavits  of  jurors 
could  not  be  received  to  impeach  their  verdict;  but  that  they  might 
be  to  suppoi-t  it.  The  same  doctrine  is  recognized  by  this  court,  in  the 
case  of  Forester  et  al.  v.  Guard  et  al,  ^     There  is  one  class  of  cases, 
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where  the  affidavits  of  jurors  may  he  received  to  itnpeach  their 
vei'dict,  and  that  is,  where  a  part  of  them  swear  that  they  never 
consented  to  any  verdict.'  We  apprehend  no  case  can  he  found, 
where  the  jurors,  after  having  consented  to  the  verdict,  have  been 
permitted,  afterwards,  for  the  purpose  of  setting  it  aside,  to  explain 
by  affidavits,  the  ground,  or  the  train  of  reasoning  by  which  they 
arrived  at  the  result.  This  would  be  a  very  dangerous  practice,  as 
it  would  create  a  strong  temptation  in  the  losing  party  to  tamper 
Avith  the  jurors,  and  thus  procure  their  after  thoughts,  produced  by 
intercourse  with  the  party,  to  be  imposed  upon  the  court,  for  their 
opinions  in  the  jury  room.  If  they  differ  about  the  instructions  of 
the  court,  they  should  come  into  court  and  have  them  repeated^ 
and  if  they  fail  to  do  this,  they  ought  not  to  be  permitted  to  show 
afterwards,  what  their  impressions  or  views  of  the  instructions 
were.  Were  the  practice  to  receive  the  affidavits  of  jurors,  to 
explain  the  grounds  of  their  finding,  in  disputed  cases,  but  few  ver- 
dicts would  be  retained,  as  jurors  might  be  found,  who  would  allege 
as  mistakes  of  law  or  fact,  in  making  up  their  verdict,  what  were  in 
reality  after  thoughts,  produced  by  conversations  with  the  parties. 
We  see  no  reason  for  enlarging  the  operation  of  the  rule  as 
[*82]  *adopted;  it  is  a  salutary  one  as  limited.  The  power  in  the 
court  to  grant  new  trials  for  mistakes  of  law  or  fact,  by 
which  injustice  is  done,  is  an  ample  security  in  such  cases. 

There  being  no  error  in  the  proceedings  of  the  Circuit  Court,  the 
judgment  is  affirmed  with  costs. 

ScATES,  Justice,  delivered  the  following  separate  opinion: 

From  a  review  of  the  authorities  upon  this  question,  I  concur 
fully  in  the  views,  argument,  and  conclusion  of  the  majority  of  the 
court,  in  the  rules  laid  down  upon  this  point,  as  the  best  and  most 
practical  in  the  administration  of  justice  in  the  courts.  And  it  is 
Avith  diffidence  and  regret  that  I  am  compelled  to  differ  Avith  them 
in  the  application  of  the  rules  to  the  case  before  us. 

The  right  to  trial  by  jury  we  received  Avith  the  common  law; 
nevertheless,  as  if  to  make  certainty  doubly  sure,  by  the  third 
clause,  second  section,  and  the  third  article  of  the  Constitution  of 
the  United  States,  "the  trial  of  all  crimes,  except  in  cases  of 
impeachment,  shall  be  by  jury,"  and  in  the  state  Avhere  committed. 
And  still,  as  if  the  fundamental  provision,  in  connection  with  the 
common  law,  in  cases  of  misdemeanors,  etc.,  would  not  secure  such 
trial  as  the  people  demanded,  it  is  further  provided,  in  the  sixth 
article  of  the  amendments,  that  "  in  all  criminal  prosecutions,  the 
accused  shall  enjoy  a  speedy  and  public  trial,  by  an  impartial  jury 
of  the  state  or  district  wherein  the  crime  shall  have  been  commit- 
ted," And  in  like  manner,  in  the  seventh  article,  "  in  all  suits  at 
common  law,  where  the  value  in  controversy  shall  exceed  twenty 
dollars,  the  right  of  trial  by  jury  shall  be  preserved." 

Our  state  constitution  provides,  in  like  manner,  article  eighty 
section  six,  "  that  the  right  of  trial  by  jury  shall  remain  inviolate." 
By  section  nine,  "  and  in  prosecution  by  indictment  or  information, 
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a  speedy  public  trial,  by  an  impartial  jury  of  the  vicinage,"  is 
secured.  Thus  we  see  the  jealousy  with  which  this  right  has  been 
guarded  and  secured.  What  is  meant  by  an  "  impartial  "  jury  ? 
Evidently  one  that  shall  be  as  free  from  impressions  unfavorable  to 
the  parties'  rights,  as  from  malice  or  ill  will  towards  his  person.  I 
cannot  regard  him  as  an  "impartial"  juror,  who  has  "formed  and 
expressed  "  his  opinion  xxpon  those  rights,  although  he  should  have 
done  so  upon  such  light  testimony  as  "  rumor,"  unless  he  will,  at 
the  time,  disavow  a  belief  in  the  truth  of  that  rumor.  The  record 
in  this  case  does  not  show  that  he  disbelieved  or  doubted  that 
*'  rumor,"  but  simply  that  he  still  entertained  the  same  opinion,  "if 
what  he  had  heard  was  true;"  that  is,  if  it  turned  out  in  evidence, 
to  be  true,  as  he  believed  it  was.  This,  I  am  led  to  infer,  was  the 
state  of  the  juror's  mind,  from  his  answering  to  the  iirst  interroga- 
tory in  the  manner  he  did,  that  "  he  had  both  formed  and  expressed 
an  opinion,"  without  any  qualification  accompanying  it.  It  seems 
to  me  to  have  been  a  decided  opinion  within  the  rule  laid  down  by 
my  brother  justices.  It  having  been  foi*med  without  testi- 
mony and  *upon  rumor,  does  not  lessen,  but  rather  increases  [*83] 
the  weight  of  the  objection  to  the  impartiality  of  the  juror. 
I  think  a  juror,  thus  easily  acted  upon,  more  dangerous  to  be  trusted, 
than  that  organization  of  mind  which  proceeds  slowly,  cautiously, 
and  which,  upon  full  proof  and  mature  deliberation,  arrives  at  a 
conclusion.  It  evidences  to  me,  in  its  constituent  elements,  too 
much  of  hasty  passion,  prejudice,  and  implicit  credence,  which  are 
ever  to  be  feared  and  eschewed  in  the  jury  box.  All  the  influence 
frotn  pride  of  opinion  was  likely  to  operate  upon  this  juror,  who 
had  expressed  his  opinion  without  qualification  or  reservation. 

Besides,  the  degree  of  credit  and  belief  which  influenced  hi:* 
mind  and  formed  his  opinion,  would  have  to  be  rebutted  and 
removed  by  proof,  as  there  was  nothing,  in  my  judgment,  to  show 
that  he  doubted  that  rumor  more  then  than  when  he  had  formed 
and  expressed  his  opinion.  No  one  could  ever  be  successfully  chal- 
lenged for  cause,  if,  by  tracing  his  opinions  to  rumor,  it  is  made 
hypothetical  by  his  answering,  that  if  what  he  had  heard,  believed, 
and  formed  his  opinion  on,  should  turn  out  to  be  true,  from  evi- 
dence. His  mind  being  now,  for  the  first  time,  called  to  reflect 
upon  the  sources  and  authenticity  of  his  infoi'mation,  he  could  not 
say  less,  while  the  conviction  of  his  former  opinion  is  still  left  to 
influence  the  mind,  and  will  require  additional  proof  to  remove  it. 
If  the  qualification,  annexed  by  the  cross-examination,  had  accom- 
panied the  juror's  first  answer  it  would  have  shown  his  opinion  to 
have  been  hypothetical.  But  as  he  gave  his  answers,  his  opinion 
seemed  to  me  too  fixed,  until  he  was  made  to  doubt,  by  the  mode 
of  the  examination,  direct  and  cross.  I  am  of  opinion,  therefore, 
that  the  judgment  ought  to  be  reversed.  On  the  second  point,  I 
fully  concur  with  my  brother  justices. 

Judgment  affirmed. 
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Oeorge  Gardner,  plaintiff  in  error,   v.   The   People,    defendant 

in  error. 

Error  to  Morgan. 

The  statute  requires  that  the  foreman  of  a  grand  jury  shall  indorse  each  indictment  "a 
true  bill,"  and  sign  his  name  as  foreman,  etc.;  but  the  statute  does  not  require  the 
namp  to  be  copied  into  the  record.  It  is  only  necessary  that  it  should  appear  on  the 
record  that  the  grand  jury  returned  the  indictment  in  open  court,  "a  true  bill." 

The  indorsement  and  signature  of  the  foreman  are  the  evidence  of  the  finding  of  the  jury; 
and  without  these,  the  court  should  never  permit  an  indictment  to  be  entered  of 
record  as  a  true  bill,  (a) 

The  statute  of  1841  requires  the  court  to  try  all  persons  confined  in  jail  at  the  time  of  hold- 
ing a  special  term,  and  confers  on  the  court  the  power  to  summon  a  grand  jury  when- 
ever one  shall  be  necessary  for  such  trial. 

r*8  t1     *A  prisoner  cannot  object,  after  trial  and  verdict,  to  the  jurisdiction  of  the  court 

L         J  to  which  a  cause  has  bi^en  sent,  by  change  of  venue. 

Where  a  motion  for  a  change  of  venue  is  made,  in  a  criminal  case,  on  account  of 
the  prejudices  of  the  inhabitants  of  the  county  where  the  indictment  is 
pending  against  the  prisoner,  it  is  a  safe  and  jadicious  practice  to  require  the 
plea  to  be  entered  before  the  change  of  venue  is  awarded. 

The  arraignment  of  a  prisoner  twie(»,  once  in  the  county  wliere  the  indictment  was  found, 
and  again  in  tiie  county  to  which  the  cause  was  sent  by  change  of  venue,  i^  not  such 
ail  irregularity  as  can  be  assigned  for  eri-or. 

Where  a  juror,  on  being  called,  sai  1  he  had  formed  and  expressed  an  opinion,  '"rom  report 
as  to  the  guilt  or  innocence  of  tlie  prisoner:  that  he  had  heard  none  of  the  witnesses, 
nor  anj- other  person  who  professed  to  l;nowthe  facts,  detail  them;  that  he  had  no 
reason  to  believe  or  disbelieve  the  reports,  more  than  any  other  reports  that  float 
through  the  neighborhood;  and  that  he  had  expressed  an  opinion  in  this  way:  "'If  the 
reports  are  true,  my  opinion  is  so  and  so"  (without  stating  what  it  was):  Held,  that 
tliK  juror  was  competent.  (6) 

If  a  juror  has  made  up  a  decided  opinion  on  the  merits  of  the  case,  either  from  a  personal 
linowledge  of  the  facts,  from  tlie  statements  of  witnesses,  from  tlie  relations  of  the 
p'irties,  or  either  of  thorn,  or  from  rumor,  and  that  opinion  is  positive,  and  not  hypo- 
thetical, and  such  as  will  probably  prevent  him  from  giving  an  impartial  Verdict,  the 
challenge  should  be  allowed. 

If  the  opinion  of  a  juror  be  merely  of  a  light  and  transient  character,  such  as  is  usually 
formed  by  persons  in  every  community,  upon  hearing  a  current  report,  and  which 
may  be  changed  by  the  relation  of  the  next  person  met  with,  and  wliich  does  not  show 
a  conviction  of  the  mind,  and  a  final  conclusion  thereon,  or  if  it  be  hypothetical,  the 
challenge  ought  not  to  be  allowed;  and  to  ascertain  the  state  of  mind  of  a  juror,  a  full 
e.xaminatiou,  if  deemed  necessary,  may  be  allowed. 

In  the  trial  of  criminal  cases,  the  prosecuting  attorney  is  not  confined  to  the  list  of  wit- 
nesses indorsed  on  the  indictment,  and  furnished  to  the  prisoner,  previous  to  his 
arraignment;  but  the  Circuit  Court,  in  the  exercise  of  a  sound  discretion,  and  having 
a  strict  and  impartial  regard  to  the  rights  of  tho  community  and  the  prisoner,  may 
permit  such  other  witnesses  to  be  examined  as  the  justice  of  the  case  may  seem  to 
require,  (c) 

On  the  separate  trial  of  G.,  who  was  jointly  indicted  with  T.  and  J.,  for  the  crime  of  murder, 
the  statements  and  threats  of  the  latter  against  the  deceased,  made  when  G.  was  not 
present,  were  admitted  in  evidence,  the  testimony  warranting  the  conclusion  that  they 
were  all  acting  in  concert,  in  the  prosecution  of  a  common  design,  and,  although  tem- 
porarily separated,  such  separation  being  for  the  purpose  of  providing  weapons,  and 
making  preparations  to  carry  their  design  into  execution. 

On  a  iiial  for  murder,  the  convei'sations  of  the  prisoner  about  the  deceased,  on  the  day 
the  murder  was  committed,  but  after  the  prisoner  had  traveled  three-quarters  of  a 
mile  from  the  place  where  the  crime  was  perpetrated,  are  not  admissible  in  evidence 
on  the  part  of  the  accused. 

In  a  criminal  case,  a  motion  in  arrest  of  judgment  opens  the  entire  record  for  examina- 
tion, and  reaches  any  defect  apparent  therein. 

This  cause  was  heard  in  the  court  below  at  the  June  term,  1841, 
before  the  Hon.  Stephen  A.  Douglass. 

M.  McConnel  and  Wm.  Brown,  for  the  plaintiff  in  error. 

(re)  An  indictment  which  is  not  indorsed  "  A  true  bill,"  and  signed  by  the  forman  of  tho 
grand  jury,  is  a  nullity:     Nomaqiif  v.  Tlf  People,  Breese,  1-1.5. 

(b)  See  Smith  r.  Kamea.  ante,  i'(i,  and  note. 

(c)  The  prosecuting  attorney  is  not  oblizjd  to  confine  himself  to  the  list  of  witnesses 
indorsed  on  the  indictment:     Scott  v.  The  People,  G3  111.,  508;  Gales  v.  The  Peonle    4  111 
433.  ^ 
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tT.  Lamborn,  Attorney-General,  for  the  defendants  in  error. 

Douglass,  Justice,  delivered  the  opinion  of  the  court. 

George  Gardner,  in  connection  with  Thomas  Creaw  and  Jonathan 
"Creaw,  were  indicted  by  tlie  grand  jury  of  Scott  county,  at  the 
May  terra,  1841,  for  the  murder  of  Philip  W.  Nash.  At  the  same 
term  of  the  court,  on  the  application  of  the  prisoner,  predicated  on 
affidavit,  the  venue  was  changed  to  the  county  of  Morgan,  where 
the  cause  was  tried  at  the  June  terra  of  the  Morgan  Circuit  Court, 
And  the  prisoner  convicted  of  tlie  crime  of  murder,  and  sen- 
tenced *to  be  hanged  on  the  23d  day  of  July  instant.  The  [*85] 
prisoner,  by  his  counsel,  filed  a  transcript  of  the  record,  and 
moves  this  court  for  a  writ  of  error  and  supersedeas,  and  assigns 
various  causes  of  error,  which  will  be  considered  in  the  order  in 
which  they  arose  in  the  progress  of  the  cause. 

First.  The  indictment  is  substantially  defective,  and  not  suffi- 
cient in  law  to  authorize  the  court  to  put  the  defendant  upon  his 
trial  for  murder. 

This  objection  would  be  more  appropriately  considered  under 
the  motion  in  arrest  of  judgment;  but  as  it  has  been  made  the 
subject  of  a  distinct  assignment  of  error,  and  is  the  first  alleged 
defect  in  the  record,  it  will  be  first  considered. 

The  only  objection  taken  to  the  indictment  is,  that  it  does  not 
appear  from  the  record  that  it  was  indorsed  "  a  true  bill,"  and 
signed  by  the  foreman  of  the  grand  jury.  If  it  be  true  that  there 
was  no  such  indorsement,  verified  by  the  signature  of  the  foreman, 
the  objection  is  fatal,  there  being  no  evidence  that  the  indictment 
was  ever  found  "a  true  bill"  by  the  grand  jury:  JSFomaque  v. 
The  People.^ 

The  record  in  this  case,  after  citing  that  the  grand  jury  was 
empaneled  and  sworn,  and  entered  upon  the  discharge  of  their 
duties,  proceeds  as  follows: 

"  And  at  the  May  term  of  the  Scott  County  Circuit  Court  afore- 
said, on  the  11th  day  of  May,  the  grand  jurors  aforesaid,  came  into 
court,  and  reported  the  following  bill  of  indictment: 


Indictment  for  Murder. 


THE  PEOPLE 

V. 

GEORGE  GARDNER, 

THOMAS  CREAWS  AND  [  A  True  BUI." 

JONATHAN  CREAWS. 


This  is  the  usual  mode  of  entering  the  finding  of  the  grand  jury 
upon  the  record.  The  statute'^  requires  that  the  foreman  shall 
indorse  an  indictment  "a  true  bill,"  and  sign  his  name  as  foreman 
at  the  foot  of  said  indorsement,  and  also  note  thereon  the  name  or 
names  of  the  witness  or  witnesses,  upon  whose  evidence  the  same 
shall  have  been  found;  but  it  seldom,  if  ever,  happens  that  the 
names  of  the  foreman  and  witnesses  are  copied  into  the  record,  nor 
does  the  statute  require  it;  all  that  is  necessary  to  appear  on  the 

'  Breese,  110.  2  R.  L.,  379;  Gale's  Stat.,  396. 
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record  is,  that  the  grand  jury  returned  the  indictment,  in  open 
court,  "  a  true  bill."  The  indorsement  and  signature  of  the  fore- 
man are  the  evidence  of  such  finding,  without  which  the  Circuit 
Court  should  never  permit  the  indictment  to  be  entered  of  record 
as  a  true  bill. 

The  indictment,  in  this  case  having  been  received  by  the  Circuit 
Court  of  Scott  county,  and  entered  of  record  as  a  true  bill, 
[*86]  *and  neither  the  prisoner  nor  his  counsel  making  any  objec- 
tion at  that  or  any  other  time  during  the  progress  of  the 
trial,  we  feel  constrained,  in  the  absence  of  all  evidence  to  the  con- 
trary, to  give  full  faith  and  credit  to  the  record. 

We  deem  it  unnecessary,  therefore,  to  allow  the  cross  motion  of 
the  attorney-general,  for  a  certiorari  upon  the  clerk  of  the  court 
below  to  send  up  a  perfect  record,  showing  that  the  name  of  the 
foreman  of  the  grand  jury  was,  in  fact,  signed  to  the  indorsement 
on  the  indictment. 

We  now  come  to  the  consideration  of  the  next  assignment  of 
error,  which  questions  the  authority  of  the  Morgan  Circuit  Court 
to  hear  and  determine  said  cause,  at  its  June  term. 

The  following  is  the  section  of  the  statute  relied  upon  by  the 
prisoner,  to  show  the  want  of  power,  and  also  by  the  attorney-gen- 
eral, to  sustain  the  power  of  the  court  to  try  and  determine  said 
cause,  at  said  term:  ' 

"  No  grand  jury  shall  be  selected  to  attend  the  Circuit  Courts 
required  to  be  held  in  the  counties  of  Morgan  and  Greene,  in  the 
months  of  June  and  August,  nor  shall  any  criminal  cause  be  dock- 
eted for  trial  at  said  terms;  but  all  criminal  causes  pending  in  said 
courts  shall  stand  for  trial  at  the  succeeding  terms  thereof;  pro- 
vided, that  if  any  person  shall  be  confined  in  the  jail  of  either  of 
said  counties  at  the  time  of  holding  said  courts,  for  any  indictable 
offense,  the  court  shall  try  such  persons  in  the  same  manner  as  at 
any  other  term  of  the  court;  and  the  court  shall  have  power  ^o 
cause  a  grand  jury  to  be  empaneled  at  said  terms,  to  inquire  into 
the  cases  of  all  persons  confined  in  jail  as  aforesaid,  and,  upon 
indictment  found,  to  proceed  thereon  as  at  any  other  term  of  said 
court." 

It  is  insisted,  that  inasmuch  as  the  latter  clause  of  this  section 
provides  that  the  court  shall  have  power  to  summon  a  grand  jury 
to  inquire  into  the  cases  of  all  persons  confined  in  jail,  therefore 
the  court  cannot  try  any  person  Avho  has  been  previously  indicted, 
but  is  confined  to  such  as  shall  be  indicted  by  a  grand  jury,  spe- 
cially summoned  under  the  direction  of  the  court  during  such 
terni. 

The  peculiar  phraseology  of  the  two  clauses  of  this  section, 
when  taken  in  connection  with  each  other,  brings  our  minds  to 
different  conclusions. 

The  first  is  impei-ative  that  the  court  shall  try  all  persons  con- 
fined in  jail;  the  second  merely  confers  the  power  to  empanel  a 
grand  jury,  but  does  not  make  it  obligatory  upon  the  court  to  do 


>  Laws  of  1841,  106,  sec.  13. 
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so.  We  think,  therefore,  that  a  fair  construction  of  this  statute 
requires  the  court  to  try  all  persons  confined  in  jail  at  the  time  of 
holding  such  terms,  and  confers  on  the  court  the  power  to  summon 
a  grand  jury,  whenever  one  shall  be  necessary  for  the  pur- 
pose of  such  *trial.  This  construction  is  favored  and  [*87] 
strenghtened  by  those  clauses  of  the  constitution  which 
secure  to  every  person  charged  with  crime  a  speedy  trial. 

It  does  not  appear,  in  this  case,  that  any  objection  was  made  by 
the  prisoner  to  the  right  of  the  court  to  try  him  at  the  June  terra, 
nor  that  he  made  any  application  for  a  continuance. 

It  is  also  urged  that  the  Morgan  Circuit  Court  had  no  right  to 
try  the  prisoner,  because  the  record  of  the  proceedings  in  Scott 
county  was  not  properly  certified  by  the  clerk,  as  required  by  the 
statute.  The  record  certified  into  this  court  by  the  clerk  of  the 
Moi'gan  Circuit  Court,  after  giving  the  title  of  the  cause,  contains 
the  following: 

"  Be  it  remembered,  that  on  the  third  day  of  June,  one  thousand 
eight  hundred  and  forty-one,  the  clerk  of  the  Circuit  Court  of 
Scott  county,  filed  in  the  office  of  the  clerk  of  the  Circuit  Court  of 
Morgan  county,  a  copy  of  the  record  in  the  above  cause,  together 
with  the  original  papers  on  file  in  his  office,  which  record  is  as  fol- 
lows, to  wit,"  etc. 

The  record  and  original  papers  are  then  set  out  in  full.  No 
objection  was  made  in  the  court  below,  before  or  after  verdict,  to 
the  regularity  of  the  proceedings  in  Scott  county,  or  to  the  authen- 
tication of  the  same,  when  changed  to  Morgan  county.  If  the 
authentication  of  the  record  was  defective,  the  prisoner  should 
have  availed  himself  of  it  in  the  Circuit  Court,  before  trial. 

Not  having  done  so,  the  irregularity,  if,  in  fact,  any  existed,  is 
cured  by  the  third  section  of  an  act  approved  February  28,  1839, 
in  the  following  words:  "All  questions  concerning  the  regularity 
of  proceedings  in  obtaining  changes  of  venue,  and  the  right  of  the 
court  to  which  the  change  is  made  to  try  the  cause  and  execute 
the  judgment,  shall  be  considei'ed  as  waived  after  trial  and  ver- 
dict." 1 

If  any  doubt  existed  as  to  the  right  of  the  Circuit  Court  of  Mor- 
gan county  to  try  the  cause  on  the  record  as  presented,  such  doubt 
is  entirely  removed  by  the  statute. 

The  third  assignment  of  error  is,  that  the  court  erred  in  arraign- 
ing the  prisoner,  either  in  the  county  of  Scott,  after  the  motion  for 
change  of  venue  was  made,  or  in  the  county  of  Morgan,  after  the 
change  of  venue  was  awarded.  It  is  alleged  that  one  or  the  other 
of  the  arraignments  was  erroneous;  but  in  which  the  error  con- 
«sisted,  is  not  stated,  We  will  examine  both;  first,  the  arraignment 
in  Scott  county.  It  appears  that  when  the  prisoner  was  brought 
into  court  to  answer  the  indictment,  he  filed  his  petition  for  a 
change  of  venue,  on  account  of  the  inhabitants  being  prejudiced 
against  him;  but  the  state's  attorney  objecting  that  no  notice  of 
the  application  had  been  given,  the  motion  was  postponed,  where- 

»  Laws  of  1839^0,  198. 
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upon  the  prisoner  was  duly  arraigned,  but  standing  mute, 
[*88]    *and   refusing  to  plead,  the  court  directed  the  plea  of  not 
guilty  to  be  entered  for  him. 

It  is  insisted  that  this  arraignment  is  erroneous,  because  the  pris- 
oner, having  made  his  motion  for  a  change  of  venue,  was  entitled, 
to  have  the  venue  changed,  before  any  further  proceedings  were 
had  in  the  cause.  We  know  of  no  authority  to  sustain  this  posi- 
tion; nor  can  we  perceive  any  good  reason  that  can  be  urged  in  its 
support.  The  fact  that  the  inhabitants  were  prejudiced  against 
him  constituted  no  sufficient  reason  for  a  change  of  venue,  until 
the  prisoner  had  entered  his  plea,  and  thereby  notified  the  court 
that  he  was  to  be  tried  by  a  jury  of  the  inhabitants.  He  might,  at 
any  time  before  plea  entered,  move  to  quash  the  indictment.  This 
motion,  being  left  to  the  decision  of  the  court,  could  not  be  affected 
by  the  i^rejudices  that  might  exist  in  the  minds  of  the  inhabitants. 
We  can  see  no  injury,  therefore,  which  could  result  to  the  prisoner 
by  the  arraignment  in  Scott  county,  and,  as  a  general  rule  in  such 
cases,  we  consider  it  a  safe  and  judicious  practice  to  require  the 
plea  to  be  entered  before  the  change  of  venue  is  awarded.  It 
appears,  however,  that  the  prisoner  was  again  arraigned  in  the 
Morgan  Circuit  Court,  and  there  entered  his  plea  of  not  guilty. 
This  second  arraignment  is  also  alleged  to  be  erroneous,  although  it 
is  not  shown  that  the  prisoner  did,  or  by  possibility  could,  sustain 
any  injury  from  it.  We  presume  it  was  done  out  of  an  abundance 
of  caution,  to  avoid  the  possibility  of  error,  and  although  Ave  regard 
it  as  an  unnecessary  precaution,  not  required  by  any  provision  of 
law,  or  rule  of  practice,  yet  it  is  certainly  not  such  an  irregularity 
as  would  authoi'ize  a  reversal  of  the  judgment. 

The  next  error  assigned,  is,  that  the  court  erred  in  overruling 
the  prisoner's  challenge  for  cause  to  Fanning,  Turner,  and  Sweet, 
and  deciding  that  they  were  competent  jurors. 

From  the  bill  of  exceptions,  it  appears  that  each  of  these  jurors 
had  formed  and  expressed  opinions,  from  report,  as  to  the  guilt  or 
innocence  of  the  prisoner;  that  they  had  heard  none  of  the  wit- 
nesses, nor  any  other  person  who  professed  to  know  the  facts,  detail 
them;  that  they  had  no  reason  to  believe  or  disbelieve  the  reports 
more  than  any  other  reports  that  float  through  the  neighborhood; 
and  that  they  had  expressed  tlieir  opinion  in  this  way,  "  If  the 
reports  are  true,  my  opinion  is  so  and  so"  (without  stating  what  it 
Avas). 

In  the  case  of  Smith  v.  Eames,^  decided  at  the  present  term, 
this  court,  after  carefully  examining  the  authorities,  has  laid  down 
the  folloAving  rule  by  Avhich  to  test  the  competency  of  jurors.  If 
a  juror  has  made  up  a  decided  opinion  on  the  merits  of  tlie  case, 
either  from  a  personal  knowledge  of  the  facts,  from  the  statements 
of  witnesses,  fi-om  the  relations  of  the  parties,  or  either  of  them, 
or  from  rumor,  and  that  opinion  is  positive,  and  not  hypo- 
[*89]  thetical,  *aiid  such  as  will  probably  prevent  him  from  giving 
an  impartial  verdict,  the  challenge  should  be  allowed. 

»  Ante,  80. 
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If  the  opinion  be  merely  of  a  light  and  transient  character,  such 
as  is  usually  formed  by  persons  in  every  community,  upon  hearing 
a  current  report,  and  which  may  be  changed  by  the  relation  of  the 
next  person  met  with,  and  which  does  not  show  a  conviction  of  the 
mind,  and  a  fixed  conclusion  thereon,  or  if  it  be  hypothetical,  the 
challenge  ought  not  to  be  allowed;  and  to  ascertain  the  state  of 
mind  of  a  juror,  a  full  examination,  if  deemed  necessary,  maybe 
allowed. 

Testing  these  jurors  by  this  rule,  they  were  clearly  competent, 
and  the  court  decided  correctly  in  overruling  the  challenge  for 
cause. 

The  fifth  assignment  of  error  questions  the  correctness  of  the 
decision  of  the  court,  admitting  the  testimony  of  Woods  and 
McCuly.  These  witnesses'  names  were  not  indorsed  on  the  indict- 
ment, nor  the  list  furnished  the  prisoner  prior  to  the  arraignment  in 
Scott  county;  but  were  furnished  before  the  arraignment  and  trial 
in  Morgan  county. 

The  one  hundred  and  seventieth  section  of  the  Criminal  Code' 
provides  that  any  "person  charged  with  treason,  murder,  or  other 
felonious  crime,  shall  be  furnished,  prior  to  his  arraignment,  with  a 
copy  of  the  indictment,  and  a  list  of  the  jurors  and  witnesses." 
The  third  section  of  the  act  concerning  jurors  requires  the  foreman 
of  the  grand  jury  to  indorse  on  the  indictment  the  names  of  the 
witnesses  upon  whose  evidence  the  same  was  found. 

Taking  these  tw^o  statutes  together,  it  is  evident  that  the  list  of 
witnesses,  which  is  required  to  be  furnished  to  the  prisoner  prior  to 
the  arraignment,  is  to  be  composed  of  the  witnesses  indorsed  on 
the  indictment  by  the  foreman  of  the  grand  jury.  In  this  case,  two 
additional  witnesses  were  examined  on  the  part  of  the  prosecution; 
notice  of  the  intention  to  introduce  them  having  been  given  previ- 
ous to  the  commencement  of  the  trial.  The  question  is  now  pre- 
sented, whether  the  prosecuting  attorney  is  to  be  confined  to  the 
list  of  witnesses  indorsed  on  the  back  of  the  indictment  and  fur- 
nished to  the  prisoner  prior  to  the  arraignment.  The  statute  merely 
requires  the  list  to  be  furnished,  but  does  not  restrict  the  state's 
attorney  to  that  list. 

If  such  a  construction  were  placed  upon  this  statute  as  would 
exclude  all  witnesses  whose  names  were  not  indorsed  on  the  indict- 
ment, many  offenders  would  go  unpunished,  not  on  account  of  their 
own  innocence,  nor  of  the  negligence  of  the  state's  attorney,  but  by 
a  defect  in  the  law  itself,  or  a  narrow  and  illiberal  construction  of 
it,  not  sanctioned  by  reason  or  justice.  We  think,  therefore,  that 
the  prosecution  is  not  confined  to  the  list  of  witnesses  indorsed  on 
the  indictment,  and  furnished  previous  to  the  arraignment; 
but  *that  the  Circuit  Court,  in  the  exercise  of  a  sound  dis-  [*dO] 
cretion  and  having  a  strict  and  impartial  regard  to  the  rights 
of  the  community  and  the  prisoner,  may  permit  such  other  wit- 
nesses to  be  examined  as  the  justice  of  the  case  may  seem  to 
require. 

1  1  R.  L.,  212;  Gale's  Stat.,  231. 
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The  sixth  assignment  of  error  is,  that  the  court  erred  in  admit- 
ting the  testimony  of  Burrows  to  prove  the  statements  and  threats 
of  Thomas  and  Jonathan  Creaws  against  the  deceased,  made  when 
the  prisoner  was  not  present, 

The  testimony  set  out  in  the  bill  of  exceptions  fully  warrants  the 
conclusion  that  Gardner  and  the  two  Creaws  were  acting  in  concert 
in  the  prosecution  of  a  common  design,  and,  although  temporarily 
separated,  such  separation  was  for  the  purpose  of  providing  wea- 
pons and  making  preparations  to  carry  their  design  into  effect;  such 
being  the  relation  and  object  of  the  parties,  the  acts  and  threats  of 
all  were  properly  given  in  evidence  to  be  considered  by  the  jury  on 
the  trial  of  each. 

The  seventh  assignment  of  error  questions  the  correctness  of  the 
decision  of  the  court  in  rejecting  so  much  of  the  testimony  of 
Charles  Kunn  as  related  to  the  conversations  of  the  prisoner  about 
the  deceased,  on  the  same  day  the  killing  took  place.  It  does  not 
appear,  from  the  bill  of  exceptions,  what  length  of  time  had  elapsed 
between  the  killing  and  the  time  at  which  this  conversation  took 
place.  It  is  stated  to  have  been  on  the  same  day,  after  the  killing, 
and  at  a  distance  of  about  three-quarters  of  a  mile;  but  how  long 
after  the  death  is  not  shown.  The  length  of  time  which  must  have 
elapsed  in  traveling  the  three-quarters  of  a  mile  was  sufficient  to 
enable  the  prisoner  to  become  cool  and  deliberate,  and  even  to 
invent  an  ingenious  account  of  the  hurried  transaction,  for  the  pur- 
pose of  having  it  given  in  evidence  in  justification  or  extenuation 
of  his  crime.  Neither  the  policy  nor  the  justice  of  the  law  will  per- 
mit an  offender  thus  to  manufacture  evidence  in  his  own  behalf. 
We  think,  therefoi-e,  from  the  testimony  before  us,  the  court  below 
properly  excluded  the  testimony  of  Charles  Kunn,  as  shown  in  the 
bill  of  exceptions. 

The  last  assignment  is,  that  the  court  erred  in  overruling  the 
motion  in  arrest  of  judgment.  This  motion  opened  the  entire 
record,  and  Avould  reach  any  defect  apparent  upon  its  face.  All  the 
objections,  however,  which  could  have  properly  been  urged  under 
this  motion  have  been  separately  considered  under  distinct  assign- 
ments of  error,  and  overruled. 

Upon  a  careful  examination  of  the  whole  record,  and  especially 
of  the  errors  assigned,  we  are  unanimously  of  the  opinion  that  there 
is  no  error  appearing  in  the  trial  and  proceedings  of  the  court 
below. 

The  motion  for  a  writ  of  error  and  supersedeas  is,  therefore,  over- 
ruled. 

Motion  overruled 
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*Adam  W.  Snyder,  appellant,  v.  George  R.  Gaither  et  al.,    [*9l] 

appellees. 

Appeal  from  St.  Clair. 

After  a  party  has  abandoned  his  demurrer,  he  cannor  assign  for  error  the  decision  of  the 

court  in  overruling  it. 
Where  a  plea  professes  to  answer  the  whole  cause  of  action,  but  in  truth  only  answers 

part,  it  is  bad  on  demurrer,  (a) 
The  plaintiff,  by  demurring  to  a  plea  professing  to  answer  the  whole  cause  of  action,  when, 

in  fact,  it  only  answers  part,  does  not  thereby  discontinue  his  suit. 
The  doctrine  of  discontinuance  does  not  apply,  where  there  are  other  pleas  denying  the 

entire  cause  of  action. 
Where  a  greneral  verdict  is  given,  on  several  counts,  it  will  not  be  set  aside,  or  reversed,  if 

any  one  of  the  counts  be  good.  (6) 

This  cause  was  heard  in  the  court  below,  at  the  April  term,  1841, 
before  the  Hon.  Sidney  Breese.  Judgment  was  rendered  for  the 
plaintiffs  for  $1,218.08  damages  and  costs  of  suit.  Motions  for  a 
new  trial,  and  in  arrest  of  judgment,  were  made  and  overruled. 
The  defendant  appealed  to  this  court. 

James  Shields  and  G.  P.  Koenier,  for  the  appellant,  cited  Chit, 
on  Bills,  273,  454,  475  and  note;  8  East,  242;  3  Kent's  Com.,  121; 
8  Johns,,  35,  38;  2  Chit.  Plead.,  252  and  note;  Corayn's  Dig.,  title 
Assumpsit,  letter  B,  1,  12;  2  Black.  Com.,  396;  2  Douglass,  730. 

Lyman  Trum,buU,  for  the  appellees,  cited  Chit,  on  Bills,  474;  .3 
Peters'  Dig.,  200,  sec.  12;  Gould's  Plead.,  362;  Steph.  Plead.,  255 
and  note  P;  1  Saund.,  28,  note;  R.  L.,  64,  sec.  5;  Gale's  Stat.,  49; 
1  Chit.  Plead.,  576  and  authorities  there  cited;  2  Johns.,  551,  555, 
571;  R.  L.,  486,  492,  488;  Gale's  Stat.,  528,  530,  533;  The  People 
V.  Pearson,  1  Scam.,  458,  473. 

Treat,  Justice,  delivered  the  opinion  of  the  court. 

The  declaration  in  this  cause  is  in  assumpsit,  and  contains  three 
counts. 

The  first  count  avers,  that  in  consideration  that  the  plaintiffs,  in 
the  court  below,  at  the  special  instance  and  request  of  Snyder,  the 
defendant  below,  would  sell  to  one  Penseneau  all  such  goods  as 
said  Penseneau  might  wish  to  purchase,  the  said  defendant  promised 
the  plaintiffs,  in  writing,  to  guaranty  the  contract  of  said  Pense- 
neau; that,  confiding  in  said  promise,  the  plaintiffs  furnished  goods 
to  said  Penseneau,  on  a  credit  of  six  months,  on  the  5th  day  of 
December,  1838,  to  the  amount  of  $1,218.08;  that  Penseneau  did 
not  ])ay  for  the  goods,  although  demand  for  payment  was  made,  on 
the  12th  day  of  May,  1840;  of  all  which  premises  the  defendant 
had  notice. 

The  second  count  alleges  that  the  defendant,  Snyder,  on 
the  *lst  day  of  February,   1839,  in  consideration  that  the    [*92] 
plaintiffs,  at  the  special  instance  and  request  of  the  defend- 

(a)  See  Warreii  v.  Nixen,  ante,  38,  and  note. 

(6)  Gale's  Stat.,  528,  53:3;  R.  S.  1874,  chap.  110,  sec.  58. 
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ant,  had  sold  and  delivered,  on  a  credit  of  six  months,  to  one  Pense- 
neau,  other  goods,  of  the  value  of  $1,218.08,  undertook,  by  hi* 
writing  (of  which  profert  is  made),  to  be  responsible  for  the  said 
sum,  and  then  avers  that  Penseneaii  did  not  pay,  although  requested, 
on  the  12th  day  of  May,  1840;  of  which  the  defendant  had  notice, 
etc. 

The  third  count  is  on  an  account  stated.  The  breach  to  all  the 
counts  is,  that  the  defendant  did  not  pay  said  sums  of  money, 
although  requested,  on  the  12th  day  of  May,  1840. 

To  this  declaration  the  defendant  demurred  generally,  and  the 
court  overruled  the  demurrer. 

The  defendant  then  pleaded,  first,  non  assumpsit;  secondly,  pay- 
ment by  Penseneau;  and,  thirdly,  commencing  as  a  plea  to  the 
whole  cause  of  action,  he  then  averred  that  Penseneau  purchased 
goods  of  the  plaintiffs,  to  the  amount  of  $:752.41,  part  of  the  sum 
in  plaintiffs'  declaration  mentioned,  of  which  the  defendant  guar- 
anteed the  payment,  and  for  which  Penseneau  gave  his  note,  at  six 
months,  etc.;  and  which  amount  was  paid  and  discharged  by 
Penseneau;  and  concluded  with  a  verification. 

There  was  a  joinder  on  the  first  plea,  and  a  replication  and  join- 
der on  the  second  plea.  The  plaintiffs  demurred  to  the  third,  and 
the  court  sustained  the  demurrer. 

On  the  issue  joined  on  the  first  and  second  pleas,  a  trial  was  had, 
and  verdict  for  the  plaintiffs,  and  motions  for  a  new  trial,  and  in 
arrest  of  judgment,  made  and  denied. 

The  first  error  assigned  is,  that  the  court  erred  in  overruling  the 
demurrer  to  the  declaration.  The  defendant  can  take  nothing  by 
this  assignment  of  error.  It  has  been  repeatedly  decided  by  this 
court,  that  where  a  party  abandons  his  demurrer,  he  cannot  assign 
for  error  the  decision  of  the  court  in  overruling  it.  The  defendant, 
by  pleading  to  the  declaration,  abandoned  his  demurrer. 

The  second  assignment  of  error  is,  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  defendant's  third  plea.  This  plea  pro- 
fesses to  answer  the  whole  cause  of  action,  but  in  truth  only  answers 
part,  and  is,  therefore,  bad  on  demurrer. ' 

It  is,  however,  contended,  that  the  plaintiffs,  by  demurring  to 
the  plea,  without  taking  judgment,  by  nil  dicit,  for  the  part  unan- 
swered, thereby  discontinued  their  action.  The  plaintiffs,  by 
demurring  to  a  plea  professing  to  answer  the  whole  cause  of  action, 
do  not  discontinue.^  Besides,  the  doctrine  of  discontinuance  does 
not  apply,  where,  as  in  this  case,  there  are  pleas  denying  the  entire 
cause  of  action. 

The  third  and  last  assignment  of  error  relied  on,  is,  that  the 
court  erred  in  overruling  the  motion  in  arrest  of  judgment,  the 

declaration  being  defective. 
[*93]        *  Where  a  general  verdict  is  given,  on  several  counts,  the 
same  shall  not  be  set  aside,  or  reversed,  if  any  one  or  more 
of  the  counts  be  good.^     Without  inquiring  into  the  sufficiency  of 

.'  1  Chit.  Plead.,  554.  n  Chit.  Plead.,  555. 

8R.  L.,  493,  486;  Gale's  Stat.,  528,  533. 
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the  first  and  second  counts  of  the  declaration,  there  can  be-  no 
doubt  as  to  the  third.  It  is  the  common  count,  on  an  account 
stated. 

Perceiving  no  errors  in  the  proceedings  of  the  court  below,  we 
affirm  the  judgment  with  costs. 

Judgment  affirmed. 


William  Gr.  Pettus  et  al.,  appellant,  v.  William  T.  Crow  et  al., 

appellees. 

Appeal  from  Jo  Daviess. 

On  motion  of  S.  Strong,  attorney  for  the  appellant,  ordered,  that 
the  judgment  entered  in  this  case,  at  the  last  term  of  this  court,  be 
vacated  and  set  aside,  with  costs,  on  the  ground  that  this  court  had 
no  jurisdiction  of  the  appeal. 


James  M.  Duncan,  plaintiff  in  error,  v.  Isaac  McAfee,  assignee  of 
John  S.  Greathouse,  defendant  in  error. 

At  this  term,  came  the  defendant  in  error,  and  moved  the  court 
to  amend  the  record  of  the  Judgment  in  this  couit,  by  the  transcript 
from  the  court  below,  by  erasing  James,  and  inserting  Isaac,  as  the 
christian  name  of  the  defendant  in  error,  and  by  adding  to  the 
judgment  in  the  court  below,  the  interest  due  on  the  judgment  in 
that  court,  from  the  time  the  same  was  rendered,  to  the  time  of  the 
rendition  of  the  judgment  in  this  court.  The  judgment  in  the 
court  below  was  for  $200  debt,  and  16.50  damages,  and  was  so 
entered  on  affirmance  in  this  court,  at  December  term,  1840. 

The  motion  was  allowed,  and  the  record  accordingly  amended; 
80  that  the  judgment  is  now  entered  for  $200  debt,  and  $22.50 
damages. 

S.  T.  Logan,  for  the  defendant  in  error. 
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Note. — SoATBS,  Justice,  was  not  present  at  this  term  of  the  court,  and  Ford,  Justice, 
was  not  present  after  the  first  Wednesday  of  the  term. 


John  C.  Heyl,  plaintiff  in  error,  v.  Wyatt  B.  Stapp  et  al.,  defend- 
ants in  error. 

Error  to  Peoi'ia. 

The  proceeding  by  petition  and  summons  is  to  be  in  the  form  of  an  action  of  debt,  (o") 
Where  the  verdict,  as  well  as  the  judgment,  is  for  damages,  in  an  action  for  debt,  the 

error  is  incurable;   and  the   judgment   must   be  reversed,  and   a  venire  de  novo- 

awarded.  ,(fi) 

This  was  an  action  of  debt  by  petition  and  summons,  instituted  in 
the  Peoria  Circuit  Court,  by  Stapp  and  Berry  against  Heyl.  The 
cause  was  heard  in  the  court  below,  at  the  April  term,  1840,  before 
the  Hon.  Thomas  Ford  and  a  jury,  and  verdict  and  judgment  reit- 
dered  for  the  plaintiffs  for  $134  damages.  The  defendant  brought 
the  cause  to  this  court  by  writ  of  error. 

JV.  H.  Purple,  for  the  plaintiff  in  error,  cited  Jackson  v.  Hashelly 
2  Scam.,  565. 

0.  Peters,  for  the  defendants  in  error: 

This  court  may  enter  such  judgment  as  the  court  below  should 
have  rendered.  The  jury  find  the  amount  of  indebtedness  in  the 
sliape  of  damages,  and  the  court  may  give  it  the  form  of  debt,  and 
thus  do  ample  justice  between  the  parties. 

The  court  did  this  in  the  case  of    Guild  et  al.  v.  Johnson,   1 

(o)  Proceedings  by  petition  and  summons  (see  Gross'  Stat.,  514,  sec.  49,  et  seq.)  are  no 
longer  authorized  by  statute. 

(b)  Accord  Jones  v.  L'oi/d,  Beecher's  Breese,  225,  and  note:    Rosx  v.  Taylor.  63  III..  215. 

But  the  word  "debt,"  in  a  judarment,  does  not  neoessarilv  make  it  a  juilgmeiit  in  debt; 
Foster  v.  Jared,  5;i  111.,  451;  K.,  R.  I.  dc  6Y.  A  K.  R.  Co.  v.  ^Steele,  ii9  IiL.  251 
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Scam.,  405.  No  application  for  a  correction  of  the  form  of  the 
judgment  appears  to  have  been  made  in  the  case  of  Jackson  v. 
Haskell. 

[*96]        *FoRD,  Justice,  delivered  the  opinion  of  the  court. 

Two  questions  arise  in  the  consideration  of  this  cause: 
first,  as  to  the  regularity  of  the  judgment  of  the  court  below;  and, 
secondly,  if  that  judgment  shall  be  reversed,  whether  a  judgment 
can  be  rendered  here,  such  as  ought  to  have  been  rendered  by  the 
Circuit  Court. 

The  action  was  commenced  by  petition  and  summons.  The 
general  issue  and  a  plea  of  set-off  were  filed  in  the  court  below, 
and  the  jury  found  a  verdict,  in  damages,  in  favor  of  Stapp  and 
Berry,  who  were  the  plaintiffs.  A  judgment  was  rendered  on  this 
verdict. 

This  court  has  already  adjudged,  in  the  case  of  Jackson  v.  Has- 
kell, ^  that  "  the  proceeding  by  petition  and  summons  is  to  be  in  the 
form  of  an  action  of  debt,"  and  that  a  verdict  and  judgment  for 
damages  will  be  erroneous.  Upon  the  authority  of  this  case,  there 
is  no  doubt  that  the  judgment  of  the  Circuit  Court  must  be 
reversed. 

The  next  question  for  consideration  is,  whether  this  court  can 
proceed  here  to  render  a  judgment  in  debt,  for  the  amount  of  dam- 
ages fonnd  by  the  verdict.  The  case  of  Gidld  et  al.  v.  Johnson,^ 
is  i-elied  on  as  an  authority  to  support  the  affirmation  of  this  prop- 
osition. In  that  case,  it  appeal's  that  the  judgment  was  for  dam- 
ages, and  for  this  cause  it  was  reversed,  and  this  court  proceeded 
to  render  a  judgment  for  the  amount  of  the  verdict,  though  there 
is  nothing  in  the  case  to  show  Avhether  the  verdict  itself  was  for 
debt  or  for  damages,  or  both.  In  the  case  of  Jones  v.  JLloyd  et  al.,^ 
it  is  determined,  that  "  wliere  the  verdict  as  well  as  the  judgment 
is  for  damages,  in  an  action  of  debt,  the  error  is  incurable,"  and 
that  a  venire  de  novo  must  be  awarded.  These  two  cases  do  not 
appear  to  conflict  with  each  other.  The  case  of  Jackson  v.  Haskell, 
before  alluded  to  is  precisely  in  point.  In  that  case,  it  appears 
that  the  court  here  omitted  to  render  a  judgment  on  the  verdict, 
and  awarded  a  venire  de  novo. 

The  objection  is,  that  the  Circuit  Court  rendered  any  judgment 
whatever  on  the  verdict.  The  verdict  itself  was  not  responsive  to 
the  issue  submitted  for  trial.  We  cannot  perceive  how  the  verdict 
is  to  be  amended,  or  determine  what  portion  of  it  is  for  debt,  and 
what  for  damages.  The  judgment  is  reversed,  with  costs,  and  the 
cause  remanded,  with  directions  to  issue  a  venire  de  novo. 

Judgment  reversed. 

»  2  Scam.,  5G5.  a  1  Scam.,  405.  ^  Breese,  174 
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*David   L.  Allen,  plaintiff  in  orror,  v.  Edward  O.  Smith    [*97] 
et  al.,  defendants  in  error. 

Error  to  Macon. 

Where,  upon  the  trial  of  a  cause,  the  evidence  is  contradictory,  the  jury  have  a  right  to 
weigrh  it,  and  decide  as  the  balance  may  preponderate;  and  unless  the  decision  is  man- 
ifestly against  the  weight  of  evidence,  the  verdict  will  not  be  disturbed,  (a) 

This  cause  was  heard  in  the  court  below,  at  the  October  terra, 
1841,  before  the  Hon  Samuel  II.  Treat  and  a  jury.  Verdict  and 
judgment  were  rendered  for  the  plaintiff,  for  %\Q. 

C.  Emerson,  for  the  plaintiff  in  error. 

L.  TrumhuU,  for  the  defendants  in  error. 

Breese,  Justice,  delivered  the  opinion  of  the  court. 

The  only  question  presented  for  the  court  in  this  case  is,  did  the 
■court  below  eiT  in  overruling  the  motion  for  a  new  trial.  From 
the  bill  of  exceptions,  it  appears  that  the  evidence  was  contradic- 
tory. In  such  cases  the  jury  have  a  right  to  weigh  it,  and  decide 
as  the  balance  may  preponderate,  and  unless  they  decide  manifestly 
against  the  weight  of  evidence,  a  verdict  will  not  be  disturbed. 
We  cannot  say  that  they  have  thus  decided,  consequently  the 
motion  for  a  new  trial  was  correctly  refused.  This  being  the  only 
error  assigned,  and  there  being  no  probable  cause  shown,  the 
motion  to  make  the  writ  of  error  a  sujjersedeas  is  disallowed  with 
costs.  Motion  denied. 


Samuel  Isaacs,  plaintiff  in  error,  v.  Luke  Leo  Stsel,  defendant 

in  error. 

Error  to  Montgomery. 

In  equity,  a  junior  patent,  or  register's  certificate  of  purchase  of  a  tract  of  land,  will  pre- 
vail over  the  elder  one,  if  the  right  on  which  it  is  based  is  prior  in  point  of  time  to  that 
on  which  the  elder  patent,  or  certificate,  is  founded. 

In  construing  statutes,  the  rule  that  contemporaneous  "exposition  is  strongest  in  the  law, 
IS  to  be  regarded. 

The  right  to  pre-emption,  under  the  acts  of  Congress  of  May  29,  1830,  and  of  June  19,  1834. 
extended  to  lands  which  had  been  offered  for  .sale  previous  to  the  passage  of  tliese 
acts;  and  a  sale,  by  private  entry,  of  a  tract  of  land  upon  which  a  settler  had  a  pre-emp- 
tion right,  was  illegal  and  void;  and  a  court  of  equity  will  perpetually  enjoin  a  pur- 
chaser from  proceeding,  in  ejectment,  against  a  person  who  has  subsequently  pur- 
chased the  same  land  under  his  pre-emption  right.  (6) 

(a)  Accord  Bush  v.  Kindred,  20  111.,  93;  Sullivan  v.  Dollins,  13  III.,  85;  Bradley  v.  Geislr- 
man,  23  111.,  494. 

It  is  only  when  the  verdict  is  manifestly  against  the  weight  of  evidence  that  the  court 
wdl  interfere:  Dawson  v.  Robbins.  5  Gil.,  72;  Chase  v.  Debolt.  2  Gil..  371;  Ellis  v.  Locke, 
Id.,  459;  Evans  v.  Fisher,  5  Gil.,  .572;  Mann  v.  Russell,  11  111.,  58ii;  Welden  v.  Francis,  12 
m.,  460;  C.  (&R.  I.  R.  R.  Co.  v.  Crandell,  41  111.,  2-34,  and  Denslow's  note;  C.  <&  R.  I.  R.  R. 
Co.  V.  Hutchins,  34  111.,  108,  and  Ewell's  note. 

(6)  See  Brill  v.  Stile.i,  35  111.,  308,  and  Ewell's  note. 
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Under  the  prayer  for  general  relief,  a  court,  of  cViareery  may  decree  that  which  is  not 
specifically  prayed  for,  and  grant  more  than  is  asked,  (a) 

[*98]        *This  cause  was  heard  in  the  court  below,  before  the  Hon. 
Sidney  Breese.     In  this  court  it  was  submitted  at  the  last 
term. 

JJ.  McConnel  furnished  a  wi-itten  argument  for  the  plaintiff  in 
error,  and  J.  JB.  Thomas  ai-gued  on  the  same  side. 

Schuyler  Strong,  James  Shields,  and  J.  S,  Greaihouse^  for  the 
defendant  in  error. 

Breese,  Justice,  delivered  the  opinion  of  the  court. 

The  record  in  this  case  shows  that  at  the  September  term,  1836, 
of  the  Montgomery  Circuit  Court,  Isaacs  commenced  his  action  of 
ejectment  against  Steel,  to  recover  the  possession  of  the  east  half 
of  the  northwest  quarter  of  section  twenty-three,  in  township  eight 
north,  of  range  four  west  of  the  third  i:)rincipal  meridian.  Steel, 
after  entering  into  the  consent  rule,  pleaded  not  guilty,  and  the 
cause  was  continued  to  the  next  March  term,  when  the  defendant, 
Steel,  filed  his  bill  for  an  injunction,  stating  therein,  that  in  1824,  he 
settled  on  the  premises  in  controversy,  and  built  a  house  and  out- 
houses on  the  land,  and  had  a  part  of  it  in  cultivation,  and  has  con- 
tinued to  reside  on  it  and  cultivate  it,  and  add  to  the  improve- 
ments every  year  since;  that,  by  virtue  of  his  occupancy  and  culti- 
vation, he  was,  and  is,  entitled,  under  the  laws  of  the  United  States, 
to  the  right  of  pre-emption  to  the  land;  that  after  the  passage  of 
the  act  of  Congress  of  the  19th  of  June,  1834,  granting  pre-emptions 
to  settlers  on  the  public  lands,  Isaacs,  whom  he  makes  defendant 
in  the  bill,  applied,  some  time  in  that  year,  at  the  land  office  at 
Edwardsville,  where  the  land  was  subject  to  be  purchased  of  the 
United  States,  to  enter  the  same,  being  fully  apprised  of  the  situ- 
ation and  rights  of  the  complainant  relative  to  the  land — that  he 
had  occupied  and  cultivated  the  same,  so  as  to  entitle  him  to  the 
right  of  pre-emption, — and  by  fraud  and  misrepresentation,  stating 
that  no  one  resided  on  the  land,  or  was  cultivating  it,  or  claimed  a 
right  of  pre-emption  to  it,  induced  the  officers  of  the  land  office, 
appointed  to  sell  lands  at  the  Edwardsville  land  office,  to  permit 
him  to  enter  it,  and  obtained  a  duplicate  therefore,  which  is  in  his 
possession;  that  afterwards,  on  the  25th  day  of  December,  1835, 
the  complainant  applied  at  the  same  land  office,  to  enter  said  land, 
under  the  pre-emption  act  of  the  19th  of  June,  1834,  and  after  mak- 
ing satisfactory  proof,  as  required  by  that  act,  of  his  right  of  pre- 
emption, he  was  permitted  to  re-enter  the  same  land,  under  and  by 
virtue  of  said  act;  and  he  obtained  a  duplicate  receipt  therefor, 
which  he  makes  an  exhibit  in  the  bill.  He  then  states  that  Isaacs 
is  proceeding  by  action  of  ejectment,  on  the  common  law  side  of 


(a)  Under  a  prayer  for  general  relief,  the  court  may  grant  more  than  is  asked  in  a 
"  "      "  .  Primm,,  B.  Breese,  .59;  Mane'     '  "  "       .  «.. 

Vamfrmt  v.  Allmnn.  23  111.   30. 
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the  court,  to  dispossess  him  of  the  land,  by  virtue  of  his  having 
the  oldest  duplicate,  thus  fraudulently  obtained.  He  also  states, 
that  since  the  commencement  of  the  action  of  ejectment,  duplicates 
of  the  receipts  given  to  said  Isaacs,  and  to  himself,  were  forwarded 
to  the  general  land  office,  together  with  the  evidence  of 
*the  right  of  pre-emption  which  he  made  to  enable  him  to  [*99] 
enter  the  land,  and  that  the  commissioner  of  the  general 
land  office,  after  inspecting  the  same,  instructed  the  land  officers 
at  Edwai'dsville  to  return  Isaacs  his  money,  and  that  those  officers 
sent  a  request  to  Isaacs  to  come  and  receive  back  his  money.  The 
bill  then  prays  for  an  injunction;  that  Isaacs  may  answer;  that  the 
duplicate  to  him  may  be  vacated,  set  aside,  and  held  for  naughty 
and  for  general  relief. 

This  application  was  continued  under  advisement  until  the  next 
Septembei  term,  when  an  injunction  was  gi-anted.  At  the  same 
term,  Isaacs  put  in  a  general  demurrer  to  the  bill,  which,  after  argu- 
ment, was  overruled.  He  then  asked  and  obtained  leave  to  with- 
draw the  demurrer  and  answer,  but,  on  the  same  day,  it  was  agreed 
by  the  parties  that  this  leave  to  withdraw  the  demurrer  and  file  an 
answer  should  be  set  aside,  Isaacs  preferring  to  abide  by  the 
demurrer.  Whereupon  the  court  entered  a  decree  perpetually 
enjoining  him  from  proceeding  in  the  ejectment,  and  that  he  pay 
the  costs. 

From  this  decree  Isaacs  prosecutes  a  writ  of  error  to  this  court, 
and  it  is  assigned  as  error, 

Mrst.  In  deciding  that  the  complainant,  by  his  bill,  brought  him- 
self within  the  provisions  of  the  act  of  the  19th  of  June,  1834. 

Second.  In  deciding  that  the  act  of  Congress  of  that  date,  com- 
monly called  the  pre-emption  act,  was  applicable  to  lands  proclaimed 
for  sale,  and  in  market,  subject  to  private  entry,  at  and  before  the 
passage  of  that  act. 

Third.  In  overruling  the  demurrer  to  the  bill;  and. 

Fourth.  In  granting  a  decree  in  favor  of  the  complainant,  for 
more  than  was  prayed  for,  and  for  what  was  not  asked  by  the  bill. 

Neither  of  the  contending  parties  have  a  patent  for  the  land, 
each  claiming  under  a  certificate,  called  in  the  bill  a  duplicate. 
This  court  has  decided'  that  these  certificates  are  raised  to  the 
dignity  of  patents,  and  that  the  oldest  one  must  prevail  in  a  court 
of  law.  In  equity,  a  junior  patent  or  certificate  will  prevail  over 
the  elder  one,  if  the  right  on  which  it  is  based  is  prior  in  point  of 
time  to  that  on  which  the  elder  patent  or  certificate  is  founded. 

If  the  complainant,  then,  had  the  prior  right,  though  possessed 
of  the  junior  certificate,  it  will  be  protected  in  a  court  of  equity. 
To  determine  whether  he  had  or  not,  will  depend  upon  the  con- 
struction to  be  given  to  the  acts  of  congress  of  the  29th  of  May, 
1830,  called  the  pre-emption  act,  and  that  of  the  19th  of  June,  1834, 
reviving  the  former  law,  its  title  being,  "An  act  to  revive  the  act 
entitled,  An  act  to  grant  pre-emption  rights  to  settlers  on  the  pub- 
lic lands,  approved  May  29,  1830.'"     This  act  of  the  29th  of  May, 
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1S30,  provides,  in  the  first  section,  "that  every  settler  or  occupant 

of  the  public  lands  prior  to  the  passage  of  the  act,  who 
[*100]    *is  now  in  possession,  and  cultivated  any  part  thereof  in  the 

year  one  thousand  eight  hundred  and  twenty-nine,  shall  be, 
and  he  is  hereby  authorized  to  enter  with  the  register  of  the  land 
office  for  the  district  in  which  such  lands  may  lie,  by  legal  sub- 
divisions, any  number  of  acres  not  exceeding  one  hundred  and  sixty, 
or  a  quarter  section,  to  include  his  improvement,  upon  paying  to 
the  United  States  the  then  minimum  price  of  said  land;  Provided, 
however,  that  no  entry  of  reserved  lands  shall  be  made,"  etc. 

Tlie  second  section  prescribes  the  mode  of  division  between  two 
or  more  settlers  on  the  same  tract.  The  third  section  prescribes 
the  proof  which  shall  be  made  to  the  register  and  receiver  of  settle- 
ment or  improvement,  and  prohibits  the  assignment  of  the  right  of 
pre-emption.  The  fourth  section  provides  "  that  this  act  shall  not 
delay  the  sale  of  any  of  the  public  lands  of  the  United  States, 
beyond  the  time  which  has  been  or  may  be  appointed  for  that  pur- 
pose by  the  president's  proclamation;  nor  shall  any  of  the  provi- 
sions of  this  act  be  available  to  any  person  or  persons  who  shall  fail 
to  make  the  proof  and  payment  required  before  the  day  appointed 
for  the  commencement  of  the  sales  of  lands,  including  the  tract  or 
tracts  on  which  the  right  of  pre-emption  is  claimed;  nor  shall  the 
right  of  pre-emption  contemplated  by  this  act  extend  to  any  land 
reserved  or  appropriated."  And  the  fifth  and  last  section  limits  its 
operation  to  one  year  from  and  after  its  passage. 

In  construing  statutes  the  maxim,  "  Gontenipnranea  expositlo  est 
fortissima  in  lege,''''  is  to  be  regarded.  What  then  was  the  exposi- 
tion given  to  this  act  of  the  29th  of  Maj"-,  1830,  by  that  department 
of  the  government  to  whose  care  its  execution  was  confided,  and  by 
the  community  at  large '?  In  the  second  part  of  the  Land  Laws,  at 
page  539,  will  be  found  the  instructions  from  the  general  land  office 
to  the  various  land  officers  in  the  United  States,  in  the  form  of  a 
circular,  enclosing  a  copy  of  the  act  we  are  now  considering.  The 
several  land  officers  are,  by  that  circulai-,  bearing  date  June  10th, 
1830,  instructed  that  "  all  lands,  not  otherwise  appropriated,  of 
which  the  township  plats  are,  or  may  be,  on  file  in  the  register's 
office,  prior  to  the  expiration  of  the  law,  are  subject  to  entry  under 
the  act."  To  this  interrogatory  of  one  of  the  registers,  "  Does  the 
act  contemplate  pre-emptioTi  rights  on  lands  other  than  those  never 
offered  for  sale '?"  he  is  referred  for  answer  to  the  above  instruc- 
tions. In  the  circular  from  the  same  department,  of  the  date  of  the 
14th  of  Sept.,  1830,'  to  the  land  officers,  these  instructions  are 
found:  "As  tlie  law  grants  to  any  settler  on  the  public  lands,  who 
was  in  possession  thereof  at  the  date  of  the  act,  and  cultivated  the 
same  in  1829,  a  right  of  pre-emption  to  lands  Avhich,  having  been 
offered  at  public  sale,  were  subject  to  private  entry  at  the  same 
date,  and  has  provided  the  term  of  one  year  for   its   application; 

the  question  arises,  Aviiether  the  ordinary  private  entries 
[*10l]    *of  such  lanis  are  to  be  suspended  until  the  29th  of  May, 

1831,  when  the  occupant's  claims   shall  have  been  proved 

>  3  U.  S.  Land  Laws,  545. 
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and  filed,  or  whether  the  ordinary  private  entries  can  proceed  at  the 
hazard  of  interfering  with  the  occupant  within  the  year.  This 
being  a  difficulty  against  which  the  lawmakers  omitted  to  provide, 
and  it  not  being  believed  to  be  the  intention  of  its  framers  that  the 
ordinary  jDrivate  entries  should  be  suspended  for  the  term  of  one 
year,  we  must,  therefore,  so  act  as  to  make  the  law  available  to  the 
occupant,  to  its  full  extent  as  to  time,  and  also  permit  the  ordinary 
private  entries  to  proceed.  It  is,  therefore,  to  be  expressly  under- 
stood that  every  purchase  of  a  tract  of  land  at  ordinary  private  sale, 
to  which  a  pre-emption  claim  shall  be  proved  and  filed  according  to 
law,  at  any  time  prior  to  the  30th  of  May,  1831,  is  to  be  either  null 
and  void  (the  purchase  money  thereof  being  refundable  under 
instructions  hereafter  to  be  given),  or  subject  to  any  future  legisla- 
tive provisions." 

Again,  on  the  I'Tth  of  February,  1831,  in  reply  to  one  of  the 
registers  of  the  land  office,  the  commissioner  of  the  general  land 
office  says,^  in  reference  to  the  pre-emption  law  of  May  29,  1830, 
^*that  act  grants  pre-emption  rights  in  virtue  of  cultivation  in  1829, 
and  possession  at  the  date  of  the  act,  to  all  lands  which  have  been 
sui'veyed  and  not  appropriated,  and  requires  that  its  provisions  shall 
not  delay  the  sale  of  any  public  lands."  Again:  "But  the  lands 
subject  to  private  entry,  at  the  date  of  the  act,  were  also  made  sub- 
ject by  the  law  to  the  pre-emption  privilege  throughout  the  whole 
term  of  its  operation,  and  no  authority  of  the  law  existed  to  com- 
pel the  pre-emptioner  to  prove  his  right  before  the  utmost  limit  of 
the  term,  29th  of  May,  1831,  a  whole  year."  In  the  same  letter,* 
he  says,  "  I  would  observe  that  many  cases  exist  where  lands  have 
been  sold  at  private  sale  to  which  the  right  of  pre-emption  has  been 
since  proved,  and  will  be  sustained  under  the  law."  '^ 

Again,  on  the  23d  of  May,  1831,  the  commissioner,  in  his  instruc- 
tions to  one  of  the  land  offices,  says,  "tlie  pre-emption  law  of  29th 
of  May,  1830,  vests  in  the  individual  who  cultivated  in  1829,  and 
•occupied  at  the  date  of  the  act,  the  right  of  pre-emption  in  the 
tract  so  cultivated  and  occupied,  and  admits  of  his  producing  his 
proof  of  such  right,  at  any  time  within  one  year  from  the  date  of 
the  act;  consequently,  the  private  sale  of  any  land  within  such 
year,  to  which  the  right  of  pre-emption  is  satisfactorily  shown  to 
exist,  is  virtually  annulled  by  the  pre-emption  law.  All  cases  of 
sales  interfering  with  pre-emptions,  are  to  be  reported  to  this  office," 
etc' 

Again,  on  the  15th  of  February,  1832,  the  land  officer  says,  that 
the  spirit  and  intention  of  the  act  of  29th  of  May,  1830,  would 
make  it  applicable  to  lands  even  entered  and  relinquished.*  In 
giving  his  instructions  under  the  act  of  the  5th  of  April, 
1832,  supplementary  *to  the  several  laws  for  the  sale  of  [*102j 
public  lands,  by  direction  of  the  secretary  of  the  treasury, 
in  order  to  prevent  collision  between  the  ordinary  private  entries 
and  the  pre-emption  rights  intended  to  be  secured  to  housekeepers 

1  2  U.  S.  Land  Laws,  549.  2  2  U.  S.  Land  Laws,  550. 
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by  the  act,  the  form  of  an  affidavit  was  furnished,  which  the  appli- 
cant at  private  sale  was  to  make,  setting  forth  that  the  tract  applied 
for  was  not  subject  to  any  claim  of  pre-emption  right. ' 

This  is  all  the  legislation  of  congress,  and  the  construction  put 
upon  it  by  the  general  land  office  (in  which  two  attorneys-general 
of  the  United  States  and  the  secretary  of  the  treasury  concurred), 
which  it  is  necessary  to  notice,  prior  to  the  passage  of  the  act  of 
the  19th  of  June,  1834. 

It  is  true,  their  opinions  and  instructions  have  no  binding  force, 
as  authority,  upon  the  courts,  and  they  are  only  cited  to  show  what 
was  the  practice  of  the  government  under  the  act  of  1830;  what 
construction  it  received  by  the  several  departments  thereof. 

With  a  full  knowledge  of  this  practice,  of  this  construction  put 
upon  it  by  the  highest  officers  of  the  government,  congress  revived 
it  by  the  act  of  the  19th  of  June,  1834.  If  this  construction  had 
been  supposed  by  the  legislative  department  of  the  government  to 
be  erroneous,  it  is  reasonable  to  suppose  it  would  have  corrected  it 
in  the  subsequent  act,  by  the  use  of  some  words  restricting  its 
operation  to  the  lands  not  in  market,  and  subject  to  entry  at  private 
sale.  An  examination  of  this  act  will  show  that  they  have  not 
done  so,  the  terms  of  it  being  as  broad  and  as  comprehensive  as 
those  used  in  the  act  of  the  29th  of  May,  1830.  The  first  section 
provides  that  every  settler  or  occupant  of  the  public  lands  prior  to 
the  passage  of  this  act,  who  is  now  in  possession  and  cultivated 
any  part  thereof,  in  the  year  1833,  shall  be  entitled  to  all  the  bene- 
fits and  privileges  provided  by  the  act  entitled  "  An  act  to  grant  pre- 
emption rights  to  settlers  on  the  public  lands,"  approved  May  29th, 
1830,  and  the  said  act  is  hereby  revived,  and  shall  continue  in  force 
two  years  from  the  passage  of  this  act,  and  no  longer.  The  second 
section  allows  a  choice  of  quarter  sections  under  certain  circum- 
stances. The  third  and  last  section  provides  that  all  persons  resid- 
ing on  the  public  lands,  and  cultivating  the  same  prior  to  the  year 
1829,  and  who  were  deprived  of  the  advantages  of  the  law  passed 
on  the  29th  of  May,  1830,  by  the  construction  placed  on  said  law 
by  the  secretary  of  the  treasury,  he  and  they  are  hereby  authorized 
to  enter  at  the  minimunr  price  of  the  government,  one  quarter  sec- 
tion of  the  public  lands  within  said  land  district. 

In  enacting  this  laAV,  with  a  full  knowledge  of  the  construction 
placed  on  the  one  which  it  revived,  congress  must  be  supposed  to 
have  adopted  that  construction  and  sanctioned  it,  as  no  restrictive 
clauses  are  to  be  found  in  the  last  mentioned  act.  The  same  con- 
struction was  also  adopted  by  the  community  in  genei*al. 
[*103]  *It  is  very  manifest,  if  congress  intended  to  confine  the 
act  of  1834,  to  lands  not  in  market,  they  would,  knowing  the 
practice  under  the  act  of  1830,  have  used  language  not  susceptible 
of  this  construction,  so  as  to  limit  it  to  such  lands  only.  The  sub- 
ject they  were  legislating  upon  was  the  whole  public  domain,  not 
any  particular  parts  of  it,  and  they  designed  to  adopt  a  rule  in 
regard  to  it  which  should  be  areneral  and  co-extensive  with  the  sub- 

>  2  U.  S.  Land  Laws,  563. 
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ject  matter  of  the  law  itself.  They  declare  that  all  lands  not 
appropriated  shall  be  subject  to  pre-emption,  and  by  one  law  con- 
tinue the  right  for  one  year,  and  by  the  other  for  two  years.  Con- 
gress must  have  known,  Avhen  passing  these  acts,  the  general  con- 
dition of  those  who  settled  upon  the  public  lands;  that  they  were 
for  the  most  part  poor;  had  exhausted  their  means  in  getting  to 
them;  had  expended  their  labor  in  improving  them,  and  to  protect 
them  from  the  rapacity  of  those  who  might  desire  to  appropriate 
their  toil  and  labor  to  themselves,  one  and  two  years  of  time  was 
granted  them.  The  settler  was  thus  made  secure  in  his  possession 
for  that  time,  and  if,  before  its  expiration,  he  made  the  required 
proof,  and  paid  the  money,  he  acquired  a  right  against  all  the 
world. 

There  being,  then,  nothing  in  the  words  used  in  any  part  of  the 
act  of  1830;  nothing  in  the  context;  nothing  in  its  obvious  meaning 
and  intention  to  restrict  it  to  any  class  of  the  public  lands,  we  think- 
that  the  construction  put  upon  it  soon  after  its  passage,  with  the 
general  assent  of  the  community  thereto,  conspire  to  establish  its 
meaning  so  as  to  embrace  all  the  public  lands.  By  this  construc- 
tion the  whole  act  has  force,  and  the  maxim  that  a  statute  shall  be 
construed  "  ut  magis  valebat  quam  pereat,''^  prevails. 

As  the  act  of  the  19th  of  June,  1834,  under  which  the  defendant 
in  error  claims,  merely  revives  that  of  29th  of  May,  1830,  it  is 
unnecessary  to  make  any  comments  upon  it.  The  instructions  fur- 
nished the  land  offices  by  the  head  of  the  treasury  department,  after 
the  passage  of  that  act,  were  the  same  as  those  given  as  their  guide 
when  acting  under  that  of  1830.  They  will  be  found  at  length  in 
the  second  volume  of  the  Land  Laws,  at  images  590,  591.  They 
direct  that  the  private  entries  must  proceed  as  usual;  that  if  pre- 
emption claims  interfere  with  them,  and  are  duly  established,  they 
must  be  allowed,  and  orders  for  repayment  will  be  issued  to  the 
purchaser  by  private  entry,  and  that  such  purchases  are  null  and 
void.  Such  applicants  were  also  required  to  file  an  affidavit  that 
the  land  applied  for  was  not  subject  to  any  pre-emption  claim. 

If  the  construction  given  to  these  acts  should  be  thought  not  to 
be  correct,  it  having  been  acquiesced  in  for  so  long  a  time,  and  so 
many  titles  obtained  by  virtue  of  it,  and  the  laws  themselves  having 
expired  by  their  own  limitation,  it  would  be  useless  now  to  disturb 
it.  As  to  the  equity  of  this  case,  it  seems  to  be  manifestly  in  favor 
of  the  defendant  in  error.  The  bill  states  that  he  went  upon  the 
land  in  1824;  built  a  house  upon  it;  improved  it;  added  to  the 
improvements  every  year;  and  that  all  this  was  known  to  the 
plaintiff  *in  error;  and  that  he,  by  fraudulent  representa-  [*104] 
tions  to  the  land  officers,  that  no  person  claimed  it,  entered 
it.  These  statements  are  confessed  by  the  demurrer,  and  make  a 
strong  case  in  favor  of  the  defendant  in  error.  The  demurrer 
admits  the  facts  charged,  and  goes  to  the  merits  of  the  case,  and  is 
always  in  bar. 

As  to  the  last  error  assigned,  we  do  not  doubt  that,  under  the 
prayer  for  general  relief,  a  court  of  chancery  may  decree  that  which 
is  not  specifically  prayed  for,  and  grant  more  than  is  asked.     The 
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decree  in  this  case  was,  that  the  plaintiff  in  the  action  at  law,  the 
plaintiff  in  error  here,  be  perpetually  enjoined  from  proceeding  at 
law  to  recover  the  possession  of  the  premises.  This  is  not  repug- 
nant to,  or  inconsistent  with,  the  prayer  of  the  bill.  The  decree  is,. 
therefore,  affirmed,  with  costs. 

Decree  affirmed. 


Nathaniel  Buckmaster  et  al.,  plaintiffs  in  error,  v.  John  Jackson, 
ex  dem.  William  Carlin,  defendant  in  error. 

Error  to  Madison. 

The  rule  in  relation  to  judgments  is.  that  if  the  court  has  jurisdiction  of  the  parties  and 
subject  matter  of  the  controversy,  and  the  party  asfainst  whom  the  judgment  is  ren- 
dered has  had  either  actual  or  constructive  notice  of  the  pendency  of  tiie  suit,  no  error 
can  render  the  judgment  void.  But  where  tlie  jurisdiction  over  the  person  or  subject 
matter  does  not  exist,  the  judgment  is  a  nullity,  (a) 

A  judgment  or  execution,  irreversible  by  a  superior  court,  cannot  be  declared  a  nullity  by 
any  authority  of  law,  if  it  has  been  rendered  by  a  court  of  competent  jurisdiction  over 
the  parties  and  the  subject  matter,  witli  authoi'ity  to  use  tlie  process  it  has  issued.  It 
must  remain  the  only  test  of  the  respective  rights  of  the  pai-ties  to  it. 

A  purchaser,  imder  a  judicial  sale,  is  not  bound  to  look  beyond  the  decree,  when  executed 
by  a  convejance,  nor  further  t)ack  than  the  order  of  the  court,  where  the  facts  neces- 
sary to  give  tlie  court  jurisdiction  appear  on  the  face  of  the  record. 

■Where,  upon  a  mortgage  made  to  the  old  State  Bank  of  Illinois,  a  judgment  had  been  ren- 
dered in  favor  of  the  bank,  upon  a  proceeding  by  scire  facias  to  foreclose  the  mort- 
gage, and  the  mortgaged  premises  had  been  sold  by  virtue  of  the  judgment,  and  au 
execution  issued  thereon,  to  a  third  person;  and  subsequently  the  Supreme  Court  had 
declared  the  act  creating  the  bank  unconstitutional:  Helil,  that  the  judgment  was 
valid  tUl  reversed,  and  that  the  title  of  the  purchaser,  under  such  judgment,  could  not 
be  impeached  in  an  action  of  ejectment,  upon  the  ground  that  the  bank  was  unconsti- 
tutional. (?)> 

In  an  action  of  ejectment,  it  is  unnecessary  for  a  party  who  claims  title  under  a  sale  of  the 
premises  upon  execution,  isstied  upon  a  judgment,  rendered  upon  a  mortgage,  to 
prove  either  the  mortgage,  writ  of  scirp,  facias,  or  other  proceeding  anterior  to  the 
judgment,  as  they  became  part  of  the  record,  by  the  judgment,  which  proves  itself. 

This  cause  Avas  heard  in  the  court  below,  at  the  August  term, 
1840,  before  the  Hon.  Sidney  Breese.  It  was  brought  to  this  court 
by  Avrit  of  error. 

S.  T  .Logan,  Wm.  Martbi  and    Geo.   T.  M.  Davis,  for 
[*105]    plaintiffs  *i'n  error,  cited  1  Peters,  340-1;  2  Peters,  162,  169; 
6   Peters,  19,   729,  730;  9   Peters,  28;   10  Peters,  469,  478; 
1  Scam.,526. 


(a)  Accord  Swiggart  v.  Barber,  4  Scam.,  104;  Fockweil  v.  Jones,  21  111.,  279;  Rigg  v.  Cook, 
4  Gil.,  33t). 

Althougli  a  judgment  may  be  erroneous,  it  is  obligatory  until  reversed:  Chesnut  i\ 
Marsh,  21  111.,  173;  Rockwell  v.  Jones,  Id.,  279. 

And  such  judgment  cannot  be  attacked  in  another  and  independent  proceeding:  Weiner 
V.  Heintz.  17  ill.,  259;  Wright  t\  Wallbaum,  :i9  111  ,  555,  and  Bailey's  note;  Wimberley  v. 
Hurst,  33  111..  1H6,  and  Ewell's  note;  Harris  v.  Lester.  80  III..  307. 

(b)  Accord  Divglediite  v.  Hershman,  53  111.,  280.     See  Miller  v  Handi/,  40  111.,  449. 

The  rule  of  caveat  emptor  applies  to  judicial  sales  of  lands:  England  v.  Clark,  4  Scam  , 
480;  Basseit  r.  Lockard.  60  111.,  104;  Co'norer  v  Mu.tgrove.  08  111..  ,58;  Finley  v.  Thayer,  43 
111.,  351;  .Vr.l/.nui.s  v.  Keith.  49  III.,  .388;  Bishop  v.  O'Connor.  09  111.,  431;  Vanscoyoc  v. 
Kimhr,  77111.,  151;  Holmes  v.  Shaver.  78  111  ,  ,578;  Roberts  v.  Hughes,  8]  111.,  1.30.  Irregu- 
larities in  such  sales  cannot  be  attacked  collaterally:  Kichols  v.  Mitchell,  70  111.,  258; 
Hairis  V.  Le.ster,  80  111.,  :307;  Hernandez  v.  Drake,  81  III.,  34. 

And  until  reversed  the  decree  confers  power  to  sell  and  pass  the  title,  if  there  was  juris- 
diction, liowever  erroneous  the  decree  may  be:     Wing  i\  Dodge,  80  111.,  564. 
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M.  3/c  Con )i el  and  A.  Cowlef^,  for  the  defendant  in  error,  cited  4 
Peters,  437,  440-2;  Linn  v.  State  Bank,  1  Seam.,  87;  Voorhees  c. 
U.  S.  Bank,  10  Peters,  474;  Salk.,  599;  8  Coke,  118;  1  Kent's 
Com.,  448,  451;  1  Bay,  252;  Hook  v.  Henderson,  4  Dev.  K  C.  P., 
15;  2  Kent's  Com.,  7,  11;  Smith  v.  Bice,  11  Mass.;  Curtis  v.  Swear- 
ingen,  Breese,  99;  Williams  v.  Peyton's  Lessee,  4  Peters'  Cond.  R., 
395;  U.  S.  V.  Fisher  et  al,  1  Peters'  Cond.  R.,  421;  Blair  v.  Wor- 
leyj,  1  Scam.,  178;  Betts  v.  3Ienard,  Breese's  App.,  10. 

Smith,  Justice,  delivered  the  opinion  of  the  court.' 

This  was  an  action  of  ejectment,  to  recover  the  possession  of 
three  hundred  and  twenty  acres  of  land,  situated  in  Madison  county. 
The  plaintiff,  in  the  Circuit  Court,  sought  to  recover,  under  a  title 
deduced  from  a  person,  as  grantor,  of  the  name  of  Pruitt,  the  orig- 
inal patentee  from  the  United  States.  The  defendants  relied  on  the 
same  source  of  title,  deduced  from  a  judicial  sale,  made  under  and 
by  virtue  of  a  judgment  and  execution  of  the  Circuit  Court,  in 
which  the  present  cause  was  litigated,  the  judgment  having  been 
rendered  against  the  said  Pruitt,  anterior  to  th^  conveyance  by 
Pruitt  to  the  lessor  of  the  plaintiff.  The  plaintiff,  in  the  Circuit 
Court,  having  offered  his  evidence,  and  rested  his  case,  the  defend- 
ants, in  order  to  establish  their  right  of  possession,  and  title  to  the 
lands  in  question,  offered  to  produce  and  read  in  evidence,  a  mort- 
gage made  by  Pruitt,  the  patentee  of  these  same  lands,  to  the  pres- 
ident and  directors  of  the  State  Bank  of  Illinois,  created  in  1821,  of 
the  date  of  the  6th  of  August,  1822,  duly  executed  and  recorded, 
according  to  law. 

They  likewise  offered  to  produce,  and  read  in  evidence  to  the 
jury,  the  following,  as  evidence  on  the  part  of  the  defense,  and  to 
establish  their  title  and  right  to  the  possession  of  the  land  in  con- 
troversy : 

First.  Two  writs  of  scire  facias,  issued  from  the  Madison  Cir- 
cuit Court,  returnable  to  two  different  terms  of  the  court,  in  1826, 
founded  on  the  said  mortgage,  with  the  returns  thereon,  being  those 
issued  in  the  cause. 

Second.  The  record  of  a  final  judgment  against  Pruitt,  regu- 
larly obtained  in  said  court,  by  the  president  and  directors  of  the 
State  Bank,  at  the  August  term  of  the  court,  in  1826,  showing  that 
the  process  had  been  duly  and  legally  returned,  which  return 
*showed  constructive  notice  of  the  pendency  of  the  suit  to  [*106] 
the  defendant,  Pruitt. 

Third.  A  regular  special  writ  of  execution,  issued  under  and  by 
virtue  of  such  judgment,  and  also  a  levy  and  appraisement,  accord- 
ing to  law,  as  appears  by  the  return  of  the  sheriff  to  such  execu- 
tion, by  which  he  was  commanded  to  sell  the  mortgaged  premises; 
and  a  deed  from  the  sheriff  of  Madison  county  to  one  Christopher 

iThe  decision  in  this  case,  was  made  by  Chief  Justice  Wilson,  and  Justices 
Browne,  Lockwood,  and  Smith,  who  composed  the  Supreme  Court,  under  its 
former  organization ;  the  cause  having  been  argued  before  the  accession  of  the 
new  justices.  The  subsequent  cases  decided  by  the  justices  composing  the  old 
court,  will  be  indicated  by  inserting  the  word  (old)  before  court. 
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Stout,  dated  the  11th  day  of  February,  1828,  for  the  said  premises, 
in  pursuance  of  a  sale  made  to  said  Stout,  under  and  by  virtue  of 
the  execution  aforesaid;  which  deed  was  duly  acknowledged  and 
recorded,  the  26th  of  August,  1833. 

Fourth.  The  defendants  further  offered  to  read  in  evidence  a 
portion  of  the  records  of  the  recorder's  office  of  Madison  county, 
to  show  a  deed  executed  to  one  of  the  defendants,  by  Esther  Pru- 
itt,  the  widow  of  Abraham  Pruitt,  the  grantor,  under  whom  the 
plaintiff  claimed,  of  her  life  estate,  in  the  premises,  which  offer 
Avas  predicated  on  an  affidavit  of  one  of  the  defendants  of  the  loss 
of  the  original. 

The  Circuit  Court  refused  to  admit  the  evidence  offered,  and 
excluded  the  same,  to  which  decision  the  defendants  excepted; 
and  this  decision,  excluding  all  the  evidence  offered,  is  now  assigned 
as  the  grounds  of  error. 

The  counsel  for  the  defendant  in  error  contend  that  the  judg- 
ment, under  which  the  judicial  sale  was  made,  was  absolutely  void, 
because  this  court  has,  at  a  time  subsequent  to  the  obtention  of  the 
judgment  offered  in  evidence,  in  another  case,  between  another 
person  and  the  same  president  and  directors  of  the  State  Bank, 
declared  that  the  contract  between  those  parties,  on  which  a  judg- 
ment had  been  rendered  in  one  of  the  Circuit  Courts  of  this  State, 
was  void,  said  contract  being  in  violation  of  that  clause  of  the 
Constitution  of  the  United  States,  which  prohibits  the  states  from 
emitting  bills  of  credit,  such  bills  having  been  the  consideration  of 
that  conti'act. 

If  this  was  the  only  ground,  as  it  seems  to  be  admitted  it  was, 
upon  which  the  evidence  offered  was  rejected,  it  is  unquestionably 
an  insufficient  one,  and  does  not  justify  that  exclusion. 

Upon  what  principle  a  judgment,  i-endered  by  a  court  of  compe- 
tent jurisdiction,  as  the  Circuit  Court  of  Madison  county  confess- 
edly is,  having  jurisdiction  of  the  person,  and  over  the  subject 
matter,  on  which  it  is  adjudicated,  and  the  party  against  Avhom  its 
judgment  is  rendered  having  had  actual  or  constructive  notice  of 
the  pendency  of  the  action,  can  be  declared  a  nullity,  is  not  per- 
ceived. 

The  rule,  as  it  is  understood  in  reference  to  valid  and  void  judg- 
ments, is,  whether,  or  not,  the  tribunal  before  whom  the  parties  are 
called,  has  jurisdiction  of  the  j^ersons  and  the  subject  matter  of  the 
controversy;  and  whether,  or  not,  the  party  against  whom  judg- 
ment is  rendered,  has  had  either  actual  or  constriictive 
[*107]  notice  *of  the  pendency  of  the  suit.  If  the  jurisdiction 
attaches,  and  notice  is  given,  no  errors  or  irregularities, 
which  may  have  been  committed  during  the  progress  of  the  cause, 
can  render  the  judgment  void. 

In  cases  of  errors  or  irregularities  occurring,  they  are  to  be  cor- 
rected, either  by  an  application  to  the  tribunal  where  they  arise, 
or  in  an  appellate  court,  by  some  direct  proceeding  between  the 
parties. 

On  the  contrary,  where  this  jurisdiction  over  the  person,  or  sub- 
ject matter,  does  not  exist,  the  judgment  is  a  mere  nullity;  decides 
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nothing;  concludes  no  one;  and  may  be  rejected,  when  collaterally 
drawn  in  question. 

In  the  case  before  us,  it  is  manifest  that  the  laws  of  the  State, 
by  which  the  bank  was  created,  and  made  a  corporation,  had  con- 
ferred on  it  full  power  to  contract,  and  be  contracted  with,  and 
also  to  sue  in  its  corporate  name. 

The  bank  had,  therefore,  a  right  to  apply  to  the  forum,  which  it 
sought,  for  a  remedy  to  enforce  the  contract  made  with  it,  in  the 
case  where  the  mortgage  was  given  as  a  security  for  the  perform- 
ance of  that  contract,  and  it  had  an  equal  right,  in  the  due  course 
of  law,  to  the  judgment  obtained  in  its  favor,  no  objection  being 
raised  to  the  constitutionality  of  its  creation. 

The  defendants,  then,  depended  on  that  judgment,  the  levy,  and 
the  sale  and  deed  of  the  sheriff,  to  substantiate  their  title  to  the 
premises;  and  it  was  not  competent  for  the  Circuit  Court,  in  such  a 
case,  under  a  judicial  sale,  to  permit  a  collateral  inquiry  into  the 
question,  whether  the  original  contract  of  mortgage,  and  the  recep- 
tion of  the  bills  of  the  bank  by  the  mortgagor,  was  a  contract  void 
in  itself,  because  in  the  making  of  the  contract,  and  the  issue  and 
circulation  of  the  bills,  the  pai'ties  did  acts  in  violation  of,  and  con- 
flict with,  that  provision  of  the  constitution  of  the  United  States 
prohibiting  the  states  from  issuing  bills  of  credit;  much  less  to 
declare  such  judgment  void  in  such  collateral  inquiiy. 

The  party,  against  whom  the  judgment  had  been  rendered,  had 
been  content;  he  was  satisfied  with  the  result  of  the  proceedings. 
He  had  neither  urged  injustice  nor  illegality  in  the  rendition  of  the 
judgment  and  subsequent  proceedings.  If  so,  shall  a  person, 
neither  a  party,  nor  a  privy  to  the  judgment,  be  allowed  collater- 
ally to  destroy  the  effect  of  the  judgment,  and  acts  done  under  it  ? 
nay,  to  destroy  not  only  the  fruits  of  the  judgment,  but  the  judg- 
ment itself  ?  He  had  notice  of  the  judgment  and  sale,  from  the 
records  of  the  public  offices,  and  took  his  conveyance  from  his 
grantor,  with  a  full  knowledge  of  all  the  pre-existing  facts,  and 
consequently  purchased  at  his  peril. 

If  grounds  of  reversal  really  exist,  for  the  reasons  supposed,  the 
judgment  could  alone  be  reversed  by  a  proceeding  upon  a  writ  of 
error,  in  this  court;  until  this  is  done,  it  must  be  considered  valid 
and  binding.  When  a  court  has  jurisdiction,  it  has  a  right 
to  decide  *every  question  that  arises  in  the  cause,  and  [*10S] 
whether  the  decision  be  correct  or  not,  its  judgment,  until 
reversed,  is  regarded  as  binding  in  every  other  court. '  Where  the 
facts  necessary  to  give  jurisdiction  appear  on  the  face  of  the  pro- 
ceedings, the  purchaser  is  not  bound  to  look  beyond  the  decree, 
when  executed  by  a  conveyance,  nor  further  back  than  the  order 
of  the  court.  If  the  jurisdiction  was  improvidently  exercised,  or 
in  a  manner  not  warranted  by  the  evidence  before  it,  it  is  not  to  be 
corrected  at  the  expense  of  the  purchaser,  who  had  a  right  to  rely 
on  the  order  of  the  court,  as  an  authority  emanating  from  a  com- 
petent jurisdiction.' 

'  1  Peters  340;  2  Peters  169.  a  10  Peters  478;  3  Peters  163,  168. 
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In  the  case  of  the  United  States  v.  Arredondo,  it  was  laid  down 
as  an  xiniversal  princi])le,  that  when  power  or  jurisdiction  is  dele- 
gated to  any  public  officer,  or  tribunal,  over  a  subject  matter,  and 
its  exercise  is  confided  to  his  or  their  discretion,  the  acts  "so  done 
are  valid  and  binding  as  to  the  subject  matter,  and  individual 
rights  will  not  be  disturbed  collaterally,  for  anj'thing  done  in  the 
exercise  of  that  discretion,  within  the  authority  and  power  con- 
ferred. 

The  only  questions  which  can  arise  between  an  individual  claim- 
ing a  right,  under  the  acts  done,  and  the  public,  or  any  person 
denying  their  validity,  are,  power  in  the  officer,  and  fraud  in  the 
party.  All  other  questions  are  settled  by  the  decision  made,  or 
the  act  done,  by  the  tribunal,  or  officer,  unless  an  appeal  or  other 
revision  of  their  proceedings  is  prescribed  by  law. '  In  the  case  of 
IlolUngi^worth  v.  Barhour  and  others,'^  the  Supreme  Court  of  the 
United  States  held  the  principle  too  well  settled,  and  too  plain  to 
be  controverted,  that  a  judgment  or  decree  pronounced  by  a  cora- 
|)etent  tribunal,  against  a  party  having  actual  or  constructive  notice 
of  the  pendency  of  the  suit,  is  to  be  regarded  by  every  other 
co-ordinate  tribunal;  and  that  if  the  judgment  or  decree  be  erro- 
neous, the  error  can  only  be  corrected  by  a  superior  or  appellate 
tribunal. 

The  leading  distinction  is  between  judgments  and  decrees  merely 
void,  and  such  as  are  voidably  only.  The  former  are  binding 
nowhere;  the  latter  every  where,  until  reversed  by  a  superior 
authority.  In  the  case  of  Voorhees  v.  Hank  of  the  tfnited  /States, 
decided  in  the  Supreme  Court  of  the  United  States  in  1836,  which 
was  an  action  of  ejectment,  the  remarks  contained  in  the  opinion 
of  Mr.  Justice  Baldwin,  who  pronounced  the  decision  of  the  court, 
are,  in  many  parts  of  his  opinion,  so  du*ectly  appropriate  to  the 
case  at  bar,  that  I  feel  it  will  be  both  serviceable  and  satisfactory 
to  transcribe  many  of  them.  "  Though,"  said  he,  "  the  able  and 
ingenious  argument  of  the  defendants  has  not  been  directed  at 
this  part  of  the  judgment  of  the  Court  of  Common 
*Pleas,  the  grounds  of  objections  are  broad  enough  to  [*109] 
embrace  it;  for,  resting  their  case  on  the  only  portion  which 
the  record  leaves  them,  they  necessarily  affirm  the  general  pi'oposi- 
tion,  that  a  sale  by  order  of  a  court  of  competent  jurisdiction,  may 
be  declared  a  nullity,  in  a  collateral  action,  if  the  record  does  not 
show  affirmatively  the  evidence  of  a  compliance  with  tlie  terms 
prescribed  by  law,  in  making  such  sale. 

"  We  cannot  hesitate  in  giving  a  distinct  and  unqualified  negative 
to  this  proposition,  both  on  principle  and  authority,  too  well  and 
long  settled  to  be  questioned.  That  some  sanctity  should  be  given 
to  judicial  proceedings,  some  time  limited,  beyond  which  they 
should  not  be  questioned;  some  protection  afforded  to  those  vcho 
])nrchase  at  sales  by  judicial  process,  and  some  definitive  rules 
established,  by  which  property  thus  acquired  may  become  trans- 
missible with  security  to  the  possessors,  cannot  be  denied.     In  this 

'  G  Peters  729,  730.  2  4  Peters  471. 
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countrj^  particularly,  where  propertj^,  which  within  a  few  years  was 
l>ut  of  little  value,  in  a  wildei-ness,  is  now  the  site  of  lai'ge  and 
flourishing  cities,  its  enjoyment  should  be  at  least  as  secure  as  in 
that  country  Avhere  its  value  is  less  progressive. 

"  It  is  among  the  elementary  principles  of  the  common  law,  that 
whoever  would  complain  of  the  proceedings  of  a  court  must  do  it 
in  such  time  as  not  to  injure  his  adversary  by  unnecessary  delay  in 
the  assertion  of  his  right.  If  he  objects  to  the  mode  in  which  he 
is  brought  into  court,  he  must  do  it  before  he  submits  to  the  pro- 
cess adopted. 

"  If  the  proceedings  against  him  are  not  conducted  according  to 
the  rules  of  law  and  the  court,  he  must  move  to  set  them  aside  for 
irregularity;,  or  if  there  is  any  defect  in  the  form  or  manner  in 
which  he  is  sued,  he  may  assign  those  defects  specially,  and  the 
court  will  not  hold  him  answerable  till  such  defects  are  remedied. 
But  if  he  pleads  to  the  action  generally,  all  irregularity  is  waived. 
And  the  court  decides  only  on  the  right  of  the  parties  to  the  sub- 
ject matter  of  the  controversy;  its  judgment  is  conclusive  unless  it 
appears  on  the  h-ecord  that  the  plaintiff  had  no  title  to  the  thing 
demanded,  or  that  in  rendering  judgment  it  has  erred  in  law.  All 
defects  in  setting  out  a  title,  or  in  the  evidence  to  prove  it,  are 
cured,  as  well  as  all  irregularities  which  may  have  preceded  the 
judgment. 

"So  long  as  this  judgment  remains  in  force,  it  is,  in  itself,  evi- 
dence of  the  right  of  the  plaintiff  to  the  thing  adjudged,  and  gives 
him  a  right  to  process  to  execute  the  judgment;  the  errors  of  the 
court,  however  apparent,  can  be  examined  only  by  an  appellate 
power;  and,  by  the  laws  of  every  country,  a  time  is  fixed  for  such 
examination,  whether  in  rendering  judgment,  issuing  execution,  or 
enforcing  it,  by  process  of  sale  or  imprisonment.  No  rule  can  be 
more  reasonable  than  that  the  person  who  complains  of  an  injury 
done  him,  should  avail  himself  of  his  legal  rights  in  a  reasonable 
time,  or  that  that  time  should  be  limited  by  law. 

"  This  has  wisely  been  done  by  acts  of  limitation  on  writs 
of  *error  and  appeals.  If  that  time  elapses,  common  jus-  [*110] 
tice  requires  that  what  a  defendant  cannot  do  directly,  in 
the  mode  pointed  out  by  law,  he  shall  not  be  permitted  to  do  col- 
laterally, by  evasion.  A  judgment,  or  execution,  irreversible  by  a 
superior  court,  cannot  be  declared  a  nullity  by  an  authority  of  law, 
if  it  has  been  rendered  by  a  court  of  competent  jurisdiction  of  the 
parties  and  the  subject  matter,  with  authority  to  use  the  process 
it  has  issued.  It  must  remain  the  only  test  of  the  respective  rights 
of  the  parties  to  it. 

"If  the  validity  of  a  sale  under  its  j^rocess  can  be  questioned 
for  any  irregularity  preceding  the  judgment,  the  court  which 
assumes  such  power,  places  itself  in  the  position  of  that  which 
rendered  it,  and  deprives  it  of  all  power  of  regulating  its  own 
practice  or  modes  of  proceeding  in  the  progress  of  a  cause  to 
judgment. 

"If,  after  its  rendition,  it  is  declared  void,  for  any  matter  which 
3an  be  assigned  for  error  only  on  a  writ  of  error  or  appeal,  then 
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Mich  court  not  only  usurps  the  jurisdiction  of  an  appellate  court, 
but  collaterally  nullifies  what  such  court  is  prohibited,  by  express 
statute  law,  from  ever  reversing. 

"  If  the  principle  once  prevail,  that  any  proceeding  of  a  court  of 
competent  jurisdiction  can  be  declared  to  be  a  nullity  by  any  court, 
after  a  writ  of  error  or  appeal  is  barred  by  limitation,  every  county 
court  or  justice  of  the  peace  in  the  Union  may  exercise  the  same 
right,  from  which  our  own  judgments  or  process  would  not  be 
exempted. 

"  The  only  difference,  in  this  respect,  between  this  and  any  other 
court  is,  that  no  court  can  revise  our  proceedings;  but  that  differ- 
ence disappears  after  the  time  prescribed  for  a  writ  of  error  or 
appeal,  to  revise  those  of  an  inferior  court  of  the  United  States,  or 
any  state;  they  stand  on  the  same  footing  in  law. 

"  The  errors  of  the  court  do  not  impair  their  validity;  they  are 
binding  till  reversed;  any  objection  to  their  full  effect  must  go  to 
the  authority  under  which  they  have  been  conducted. 

"  If  not  warranted  by  the  constitution  or  law  of  the  land,  our 
most  solemn  proceedings  can  confer  no  right  which  is  denied  to  any 
judicial  act  under  color  of  law,  which  can  properly  be  deemed  to 
have  been  done  coram  noiijudlce,  that  is,  by  pei'sons  assuming  the 
judicial  function  in  the  given  case,  without  lawful  authority.  The 
line  which  separates  error  in  judgment  from  the  usurpation  of 
power  is  very  definite,  and  is  precisely  that  which  denotes  the 
cases  where  a  judgment  or  decree  is  reversible  only  by  an  appel- 
late court,  or  may  be  declared  a  nullity  collaterally,  when  it  is 
offered  in  evidence  in  an  action  concerning  the  matter  adjudicated, 
or  purporting  to  have  been  so.  In  the  one  case  it  is  a  record 
importing  al>solute  verity,  in  the  other,  mere  Avaste  paper.  There 
can  be  no  middle  character  assigned  to  judicial  proceedings,  Avhich 
are  irreversible  for  error.  Such  is  their  effect  between  the 
[*111]  .parties  to  *the  suit,  and  such  are  tlie  immunities  which  the 
law  affords  to  a  plaintiff  who  has  obtained  an  erroneous 
judgment  or  execution.  It  would  be  a  Avell  merited  repi'oach  to 
our  jurisprudence  if  an  innocent  purchaser,  no  party  to  a  suit,  who 
had  paid  his  monej'  on  tlie  faith  of  an  order  of  a  court,  should  not 
liave  the  same  protection  under  an  erroneous  proceeding  as  the 
party  who  derived  the  benefit  accruing  from  it.  A  purchaser  under  • 
judicial  process  pays  the  plaintiff  his  demand  on  the  property  sold; 
to  the  extent  of  the  purchase  money,  he  discharges  the  defendant 
from  his  adjudged  obligation. 

"  Time  has  given  an  inviolable  sanctity  to  every  act  of  the  court 
preceding  the  sale,  which  precludes  the  defendant  from  controvert- 
ing the  absolute  right  of  the  plaintiff  to  tlie  full  benefit  of  his  judg- 
ment; and  it  sliall  not  be  permitted  that  the  purchaser  shall  be 
answerable  for  defects  in  the  record,  from  the  consequences  of 
which  the  plaintiff  is  absolved.  Such  flagrant  injustice  is  imputa- 
ble neither  to  the  common  nor  statute  law  of  the  land."  The  con- 
sequences which  must  result  from  a  recognition  of  the  principle 
contended   for,   and  on  which   the    exclusion   of  the    evidence  is 
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attemjjted  to  be  justified,  are  still  more  fatal  to  the  rights  of  the 
innocent  purchaser. 

As  the  time  limited  by  law,  for  prosecuting  a  wi'it  of  error,  on 
the  original  judgment  had  long  expired,  before  the  institution  of 
the  action  in  the  Circuit  Court,  in  ejectment,  a  writ  of  error  is 
barred  by  the  statute  of  limitation;  consequently  the  judgment  is 
irreversible  for  erroi",  and  of  course  the  sale  could  not  be  disturbed 
for  the  cause  upon  Avhich  it  is  said  the  Circuit  Court  excluded  the 
evidence.  Yet  in  giving  effect  to  the  principle  contended  for,  and 
upon  which  it  is  said  the  Circuit  Court  acted,  it  will  be  seen,  that 
in  effect,  it  would  permit  the  defendant  in  the  original  action  to 
recover  back  the  possession  and  estate,  divested  by  the  judicial 
sale;  and  by  consequence,  the  lessor  of  the  plaintiff  in  the  present 
action  also,  who  is  his  grantee  after  judgment  and  sale  under  the 
execution  in  the  original  action.  This  possession  and  estate  the 
defendant  could  not  have  acquired,  even  if  the  original  judgment 
had  been  reversed  on  a  writ  of  error,  for  the  cause  stated. 

It  will  be  seen  from  the  authorities  already  quoted,  that  if  a 
judgment  is  reversed  for  error,  it  is  a  principle  of  common  law, 
incontrovei'tible  and  co-eval  with  its  existence,  that  the  defendant 
shall  have  restitution  only  of  the  purchase  money  paid  for  his  prop- 
erty, which  had  been  sold  on  execution.  The  purchaser  shall  hold 
the  property  sold;  and  this  principle  has  been  consecrated  by  most, 
if  not  all,  the  states  of  the  tlnion,  by  statute. 

What  could  not  then  be  done  directly,  by  the  mode  pointed  out 
by  law,  would  be  permitted  to  be  done  collaterally,  and  by  evasion, 
if  the  rule  contended  for  should  prevail. 

We  come  then  to  the  conclusion  as  in  the  last  case  referred  to: 
"That  a  judgment  or  execution  irreversible  by  a  superior 
court  *cannot  be  declared  a  nullity  by  any  authority  of  law,  [*112] 
if  it  has  been  rendered  by  a  court  of  competent  jurisdiction 
over  the  parties  and  the  subject  matter,  with  authority  to  use  the 
I^rocess  it  has  issued.  It  must  remain  the  only  test  of  the  respec- 
tive rights  of  the  parties  to  it."  It  cannot  be  declared  void  for  any 
matter  which  can  be  assigned  for  error,  only  on  a  writ  of  error. 
To  do  so  by  a  Circuit  Court,  would  be  to  usurp  the  jurisdiction  of 
an  appellate  court,  and  to  collaterally  destroy,  and  render  null 
what  such  appellate  court  is  prohibited,  by  express  statute,  from 
even  reversing.  The  consequences  which  would  follow  in  the  train 
of  such  a  decision,  are  so  much  to  be  dreaded,  as  well  for  their 
extent  as  character,  that  they  need  only  be  stated  to  be  avoided. 

Much  of  the  evidence  offei'ed,  such  as  the  mortgage,  writs  of 
scire  facias,  and  other  proceedings  antecedent  to  the  judgment, 
were  unnecessary  to  be  produced,  as  every  matter  adjudicated  upon, 
as  well  as  the  proceedings,  became  a  part  of  the  record,  which 
thenceforth  proves  itself,  without  referring  to  the  evidence  on 
which  it  has  been  adjudged  or  sanctioned. 

The  main  question  in  this  case  has,  however,  we  ap]Drehend,  been 
already  settled  in  this  court,  by  the  decision  rendered  in  the  case 
of  Mitchell  et  al.  v.  The  State  Bank  of  IlUnois,  decided  in  Decem- 
ber term,  1838.     In  that  case,  "'the   appellants,  being  the  sureties 
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of  other  persons,  Avere  sued  on  certain  notes  which  they  had  signed 
Avith  their  principals,  against  whom  judgment  had  been  rendered. 
To  obtain  time  for  payment,  and  to  liquidate  these  judgments, 
the  plaintiffs  gave  other  notes  in  extinguishment  of  the  judgments; 
and  in  the  Circuit  Court,  thej^  attempted  to  show  that  the  notes 
on  which  the  judgments  had  been  rendered,  were  void,  having 
been  given  for  notes  of  the  state  bank,  the  notes  of  the  bank  being 
bills  of  credit,  issued  contrary  to  the  provisions  of  the  constitution 
of  the  United  States."  This  court  held  in  that  case,  that  "  the 
judgments  Avere  a  good  and  A^alid  consideration  for  the  notes." 
It  declared  that  "  the  original  notes  were  extinguished  by  the 
judgments,  and  the  debts  of  record,  created  by  the  judgments, 
Avere,  until  reversed,  a  sufficient  and  legal  consideration.  Until 
their  reversal,  they  Avere,  of  course,  binding;  and  the  consideration 
upon  which  they  Avere  rendered,  could  not  be  inquired  into  collat- 
erally. 

"  It  was  not,  in  this  action,  competent  for  the  court  to  admit 
eAudence  to  impeach  the  judgments,  because  they  implied  verity  in 
themselves,  and  could  not  be  contradicted;  and  beiilg  the  consider- 
ation upon  which  the  note  noAV  sued,  was  founded,  the  decision  of 
the  Circuit  Court,  in  excluding  the  evidence  offered,  Avas  justified 
by  the  Avell  settled  principles  of  law  applicable  to  evidence."  ' 

This  case  recognizes  the  principles  asserted  in  the  present  action, 
and  is,  Ave  think,  a  direct  and  positive   affirmance  of  the  positions 

assumed. 
[*113]  *We  are  clear  in  the  opinion  that  the  Circuit  Court 
erred  in  refusing  to  permit  the  evidence  offered  to  be  given 
in  evidence,  and  direct,  for  that  reason,  the  judgment  to  be  reversed, 
with  costs.  It  is  further  ordered  that  the  cause  be  remanded  to 
the  Circuit  Court  of  Madison  county,  with  instructions  to  cause  a 
venire  facias  de  novo  to  be  aAvarded. 

Judgment  reversed. 


Louis  T.  Jamison,  plaintiff  in  error,  v.  John  Doe,  ex  dem.  John 
B.  Beaubien,  defendant  in  error. 

Error  to  Cook. 

On  the  trial  of  an  action  of  ejf ctment,  where  the  plaintiff's  lessor  claims  title  under  a 
purchase  by  him  from  the  United  States,  V)y  pre-emption,  it  is  competent  for  tlie  defend- 
ant to  show,  by  parol,  tliat  the  pre-emptii>n  was  obtained  through  fraud  and  collusion 
with  the  land  officers  who  allowed  the  same,  (a) 

Fraud  vitiates  all  acts  as  between  the  parties  to  it,  and  is  cognizable  in  a  court  of  law  as 
well  as  in  equity. 

In  cases  of  fraud,  a  court  of  law  has  concurrent  jurisdiction  with  a  court  of  equity.  (&) 

I  Scam.  526. 

(o)  When  the  government  is  made  an  instrument  of  fraud  in  granting  title,  courts  will 
interfere  to  iirotect  the  injured  party  as  readily  as  in  cases  of  fi-aud  between  individuals: 
Rogers  v.  Bent.  5  Gil.,  573. 

{b)  Accord  Ulack  v.  McLagan,  15  111.,  24'i;  Loiory  v.  On;  1  Gil.,  70. 
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This  was  an  action  of  ejectment,  instituted  by  Beaubien  in  the 
Cook  Circuit  Court,  against  Jamison,  to  recover  tlie  possession  of 
lots  one  (1)  and  two  (2)  in  block  one  (l),  in  Beaubien's  addition  to 
Chicago. 

On  the  trial  in  the  court  below,  after  Beaubien  had  proved  the 
])urchase  of  the  premises  by  pre-emption,  Jamison,  who  was  in 
possession  of  the  same,  under  the  authority  of  the  United  States, 
offered  to  prove  that  the  pre-emption  under  which  Beaubien  pur- 
chased the  premises,  Avas  obtained  by  fraud  and  collusion  between 
him  and  the  land  officers  who  allowed  the  same;  said  land  officers 
and  Beaubien  knowing,  at  the  time,  that  said  premises  were  a  mili- 
tary reservation  and  fortification  of  the  United  States,  and  in  the 
actual  occupation  and  possession  of  tlie  regular  army  of  the  United 
States,  and  not  subject  to  pre-emption.  The  court  refused  to 
admit  the  proof,  and  the  defendant  excepted  to  the  decision  of  the 
court.  Many  other  exceptions  were  taken  during  the  trial  of  the 
cause,  but  as  the  decision  of  the  court  is  based  exclusively  upon 
this  point,  the  others  are  not  stated. 

The  cause  was  heard  in  the  court  below,  at  the  May  term,  1838, 
before  the  Hon.  John  Pearson  and  a  jury.  Verdict  was  rendered 
for  the  plaintiff,  and  the  damages  assessed  at  $100.  Judgment  was 
rendered  on  this  verdict.  The  cause  was  brought  to  this  court  by 
writ  of  error. 

£.  S.  3Iorris,  J.  Butterjield,  J.  H.  Collins  and  D.  J.  Bciker, 
for  the  plaintiff  in  error,  contended  that  all  contracts, 
^specialties  and  transactions  tainted  with  fraud  are  void,  [*114] 
though  fraud  does  not  appear  on  the  face  of  them:  2 
Stark.  Ev.,  586;  3  T.  R,  418;  Chit,  on  Cont.,  81,  222;  2  Saund.  on 
Plead,  and  Ev.,  527,  528.  A  written  instrument  may  be  impeached 
by  extrinsic  evidence,  on  the  ground  of  fraud,  even  in  the  case  of 
a  record:  3  Stark.  Ev.,  995,  1015.  Parol  evidence  is  admissible  to 
defeat  a  written  instrument  on  the  ground  of  fraud,  mistake,  etc. : 
3  Stark.  Ev.,  995.  Fraud  may  be  proved  by  j^arol  evidence,  or  any 
circumstances,  however  contrary  to  apparent  facts  or  statements  in 
the  written  instrument:  2  Saund.  on  Plead,  and  Ev.  Fraud  is  an 
extrinsic  collateral  act,  which  vitiates  all  transactions,  even  the 
most  solemn  proceedings  of  courts  of  justice.  Lord  Coke  says,  it 
avoids  all  judicial  acts,  ecclesiastical  or  temporal:  2  Stark.  Ev., 
Fi'aud,  340,  et  seq.,  and  notes.  Where  fraud  depends  on  the  real 
intention  of  the  parties,  that  intention  is  a  question  of  fact  for  the 
jury:  2  Stark.  Ev.,  358,  and  notes.  Where  the  fraud  can  be 
clearly  established,  courts  of  law  exercise  a  concurrent  jurisdiction 
with  courts  of  equity,  and  will  relieve,  by  making  void  the  instru- 
ment obtained  by  such  corrupt  agreement  or  fraud:  1  Tomlin's 
Diet.,  840,  Fraud,  referring  to  1  Burr.,  396;  Wood's  Just.,  296. 
Every  kind  of  fraud  is  equally  cognizable  and  adverted  to  in  a 
court  of  law  (as  it  is  in  a  court  of  equity),  and  some  frauds  are 
cognizable  only  there,  as  fraud  in  obtaining  a  devise  of  lands,  which 
is  always  sent  out  of  the  equity  courts  to  be  there  determined:  3 
Blac.  Com.,  431. 
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Giles  Spring  and  1*1  Peyton,  for  the  defendant  in  error,  con- 
tended that  the  defendant  below  had  no  right  to  show  fraud;  that 
he  had  no  interest  in  the  premises,  and  no  right  to  object  to  the 
sale  in  behalf  of  the  government.  They  relied  on  4  Peters'  Cond. 
R.,  652,  in  support  of  the  proposition  that  the  government  is  bound, 
notwithstanding  the  fraud  of  its  officers. 

Smith,  Justice,  delivered  the  opinion  of  the  (old)  court. 

This  case  is  brought  up  from  the  Circuit  Court  of  Cook  county, 
on  a  writ  of  error.  Numerous  errors  are  assigned,  predicated  on 
the  exclusion  of  various  matters  offered  to  be  given  in  evidence  by 
the  defendant  on  the  trial.  That  embraced  in  the  thirteenth  assign- 
ment will  alone  be  considered;  as  it  is  clear  from  the  character  of 
the  pi-oof  excluded,  the  decision  by  which  such  proof  was  excluded 
is  eiToneous. 

It  appears  that  the  evidence  offered  was  tendered  with  the 
expressed  design  of  impeaching  the  pre-emption  granted,  on  the 
ground  of  fraud.  The  testimony  offered  and  rejected  was,  that 
the  pre-emption,  under  which  the  lessor  of  the  plaintiff  claimed  to 
have  entered  and  purchased  the  premises  in  question,  was  obtained 
by  the  said  lessor  by  fraud  and  collusion  between  him  and  the  land 

officers  who  allowed  such  jDre-emption, 
[*115]  *The  single  proposition  then,  arising  out  of  the  evidence 
offered  and  excluded,  is,  whether  the  certificate  of  pur- 
chase and  sale,  by  'pre-emption,  of  a  tract  of  land  of  the  United 
States,  can  be  impeached  on  the  ground  of  fraud,  in  its  obtension, 
between  the  pre-emptor  and  the  officers  granting  it.  Fraud,  it  is 
said,  vitiates  all  acts,  as  between  the  parties  to  it;  nor  can  there  be 
a  doubt,  that  fi'aud  is  cognizable  in  a  court  of  law,  as  well  as  equity. 
It  is  an  admitted  principle,  that  a  court  of  law  has  concurrent  jur- 
isdiction with  a  court  of  equity,  in  cases  of  fraud.' 

The  evidence  offered  went  directly  to  the  validity  of  the  certifi- 
cate of  pre-emption  purchase.  If  it  had  its  inception  in  fraud,  it 
was  certainly  competent  for  the  defendant  to  show  the  fact;  and  if 
the  officers  granting  it  were  parties  to  the  fraudulent  act,  it  was 
no  doubt  void;  and  might  be  impeached  in  an  inquiry  in  which  the 
pre-emptor  was  a  party. 

The  exclusion  of  the  evidence  offered,  was  evidently  erroneous, 
and  for  such  cause  the  judgment  should  be  reversed,  and  the  cause 
remanded,  with  instruction  to  the  Circuit  Court  to  award  a  venire 
facias  de  novo. 

Judgment  reversed. 

'  8  Peters,  244;  12  Peters,  11;  1  Peters'  Cond.  R.,  539. 
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Hugh.  Graham,  plaintiff  in  error,  v.  John  Dixon  et  al.,  defend- 
ants in  error. 

Error  to  Lee. 

Parol  proof  may  be  given  of  the  recognition  by  the  principal,  of  the  acts  of  his  agent,  in 
purchasing  a  tract  of  land,  where  the  agreement  in  relation  to  the  purchase  was  si'f  ned 
by  the  agent,  under  seal,  and  the  plaintiff  seeks  to  recover  upon  a  promise  recognizing 
the  acts  of  the  agent,  and  agreeing  to  pay  the  purchase  money. 

A  defendant  cannot  assign  for  error,  an  immaterial  issue  tendered  liy  himself. 

Where,  in  an  action  of  debt,  an  agreement,  under  seal,  is  set  out  as  inducement  to  the 
undertaking  upon  which  the  suit  is  brought,  a  plea  denying  the  execution  of  the  agree- 
ment, may  be  treated  as  a  nullity,  and  judgment  may  be  rendered  for  the  plaintiff,  for 
want  of  a  plea. 

Nothing  is  to  be  presumed  against  a  judgment;  but  the  inference  is,  that  it  is  right  until 
the  contrary  appears,  and  it  will  not  be  disturbed,  unless  for  error  manifestly  apparent. 

This  cause  was  heard  in  the  court  below,  at  the  April  term, 
1840,  before  the  Hon.  Dan  Stone.  Judgment  was  rendered  for  the 
plaintiffs  for  $1,721,  and  the  defendant  brought  the  cause  to  this 
court,  by  writ  of  error. 

M  D.  Baker  and  JB.  S.  Edwards,  for  the  plaintiff  in  error,  cited 
12  Wend.,  525;  Breese,  172;   7  Coweii,  453. 

0.  Peters,  for  the  defendants  in  error,  cited  Sims  v. 
[*116]  ^«(7s5y,  *Breese's  App.,  27;  Bigelow's  Dig.,  150;  1  Taunt., 
523;  Damon  V.  Granhy,  2  Pick.,  345;  N.  K  M.  Ins.  Co. 
y.  DeWolf,  8  Pick.,  56;  1  Sug.  Vend,  and  P.,  234;  1  Chit.  Plead., 
422,  413,  note;  8  Johns.,  83;  Mears  v.  3Iorrison,  Breese,  172;  1 
Chit.  Plead.,  37;  Breese,  14;  Boss  v.  Bedick,  1  Scam.,  73;  R.  L., 
64,  sec.  6;  1  Chit.  Plead.,  413,450;  Voorhees  v.  TI.  S.  Bank,  10 
Peters,  472;  Nugent  v.  Biley,  1  Metcalf,  121;  Bancroft  et  al.  v. 
Siceet,  1  Metcalf,  231;  Gale's'  Stat.,  49. 

Smith,  Justice,  delivered  the  opinion  of  the  (old)  court. 

The  exceptions  taken  on  the  trial  of  this  cause,  in  the  Circuit 
Court,  with  grounds  of  eiToneous  pleading,  form  the  basis  of  the 
errors  assigned,  and  are  urged  as  cause  for  reversal  of  the  judg- 
ment. 

To  understand  moi*e  clearly  the  character  of  those  exceptions, 
which  relate  to  the  introduction  of  parol  evidence,  it  will  be  neces- 
sary to  recur  to  the  pleadings. 

The  declaration  recites  that  a  certain  contract  was  made  between 
the  plaintiff  in  error,  and  the  defendants  in  error,  under  their  hands 
and  seals,  through  the  medium  of  an  agent,  under  his  hand  and 
seal,  on  the  ]3art  of  the  plaintiff  in  ei-ror,  for  the  purchase  and  sale 
of  certain  claims  to  certain  tracts  of  land.  The  contract  is  set  forth 
in  substance,  its  terms  being  definitely  described;  and  was  signed 
by  the  defendants  in  error,  and  by  "  Wm.  Graham,  agent."  The 
declaration  further  avers,  that  the  plaintiff  in  error  recognized  the 
acts  of  such  agent,  in  the  purchase  of  the  claims,  and  ratified  them, 
and  took  possession  of  the  lands,  under  the  agreement  thus  con- 
cluded, and  agreed  to  comply  Avith  the  terms  and  conditions  of  the 
purc'iase.     It   will  readily  be  perceived,  that  so  far  as  the  written 
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contract  is  described,  it  is  rather  set  out  by  way  of  inducement  to 
the  promise  to  pay  the  debt  claimed,  than  otherwise,  thouorh  there 
is  some  ambiguity  in  the  phraseology  used,  and  the  design  of  the 
pleader.  That  it  was  intended  as  mere  inducement,  may,  Ave  think, 
be  fairly  inferred  from  the  general  tenor  of  the  count. 

There  is  also  a  count  for  money  had  and  received  to  the  use  of 
the  plaintiff. 

To  the  first  count,  the  defendant  pleaded  non  est  factum,  and 
made  no  I'eply  to  the  second  count. 

The  plea  of  non  est  factmn  was  evidently  interposed,  on  the  sup- 
position that  the  action  was  founded  on  the  written  agreement,  and 
was  erroneously  pleaded,  oyer  not  having  been  craved  of  the  instru- 
ment, nor  was  the  instrument  set  out  in  the  plea.  Upon  this  state 
of  pleadings,  the  parties  submitted  themselves  for  trial,  before  the 
judge,  dispensing  with  a  jury.  On  this  hearing,  it  appears,  from 
the  bill  of  exceptions,  that  the  plaintiffs  in  the  Circuit  Court  were 
about  proving  the  signature  of  the  parties  to  the  agreement  referred 
to  in  the  declaration,  and  having  proved  that  of  the  plaintiffs,  were 
about  proceeding  to  prove  the  acts  and  declarations  of  the  defend- 
ant recognizing  the  authority  of  the  agent,  who  signed  the 
[*117]  agreement,  *for  the  defendant,  which  was  objected  to  by 
the  defendant,  on  the  ground  that  parol  evidence  of  the 
authority  of  the  agent  to  sign  the  agreement,  was  inadmissible,  in 
a  case  like  the  present;  which  objection  was  overruled,  and  the 
decision  excepted  to  by  the  defendant.  It  does  not  appear  what 
other  evidence  was  received  in  the  cause;  nor  is  it  stated  that  this 
was  the  whole  evidence,  nor  that  the  written  agreement  was  admit- 
ted in  evidence. 

Upon  the  whole  case,  the  judge  gave  judgment  for  the  plaintiffs, 
and  it  is  now  contended:  first,  that  the  court  erred  in  the  admission 
of  the  evidence  objected  to;  and,  secondly,  that  there  was  no  issue 
in  the  cause  but  an  immaterial  one,  on  the  plea  of  non  est  factum; 
and,  therefore,  the  judgment  is  erroneous,  and  that  one  count  was 
unanswered. 

On  the  first  point  of  exception,  it  would  be  difficult  to  determine 
what  the  court  decided,  unless,  indeed,  it  was  that  parol  evidence 
might  be  given  of  the  recognition  by  the  defendant  of  the  acts  of 
the  agent,  to  which  we  see  no  objection,  in  a  case  where  the  party 
seeks  to  recover  on  a  promise  recognizing  the  acts  of  an  agent,  and 
.agreeing  to  be  bound  thereby,  and  to  pay  the  stipulated  sum;  the 
original  contract  and  benefit  derived  therefrom  being  laid  as  the 
inducement  to,  and  consideration  for,  the  promise. 

This  doctrine  was  recognized  by  this  court  in  the  case  of  Mears 
t».  Morrison;^  but  there  is  really  no  point  arising  out  of  the  bill  of 
exceptions,  for,  whether  such  evidence  as  the  judge  decided  was 
admissible  was  ever  received,  or  if  so,  what  its  character  was,  does 
not  appear.  If  evidence  of  an  improper  character  was  received,  the 
bill  of  exceptions  does  not  show  it,  nor  can  m'C  ascertain  from  the 
bill,  that  the  defendant  has  suffered  any  injury  from  the  decision. 
It  is,  therefore,  impossible  to  determine  that  the  decision  was  errone- 
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ous,  or  that  the  defendant  has  been  prejudiced  thereby.  On  the 
second  ground  of  the  immateriality  of  the  issue,  it  is  to  be  remarked 
that  this  issue  was  tendered  by  the  defendant  himself,  and  it  is  an 
act  of  his  own  mispleading,  and  he  ought  not  to  be  permitted  to 
take  advantage  of  it  to  the  prejudice  of  the  plaintiffs,  after  trial 
had.  The  plaintiffs  might  have  treated  the  plea  as  a  nullity,  and 
taken  judgment  for  want  of  a  plea,  as  in  the  case  of  a  sham  plea. 

Had  a  verdict  been  rendered  for  the  defendant  under  this  issue, 
it  being  an  immaterial  one,  the  plaintiffs  would  still  have  been 
entitled  to  a  judgment  no7i  obstante  vercUcto,  and  if  so,  why  should 
the  court  now  disturb  a  judgment  which  must  be  presumed  to  have 
been  rightly  rendered  after  a  hearing  on  the  merits  ?  Nothing  is 
to  be  presumed  against  a  judgment,  but  the  inference  is,  that  it  is 
right,  until  the  contrary  appears,  and  it  will  not  be  disturbed  unless 
for  error,  manifestly  apparent. 

On  the  money  count  there  was  no  issue,  no  plea  having 
been  *interposed  to  this  count;  for  this  neglect,  the  plaintiffs  [*118] 
were  entitled  to  judgment  by  default;  but  such  a  judgment 
does  not  appear  to  have  been  taken.  Will  the  nonjoinder  of  an 
issue  on  this  count,  or  the  immaterial  issue,  justify  the  reversal  of 
the  judgment  for  such  cause  ?  We  think  not;  the  statute  of  amend- 
ments and  jeofails,  has  provided  against  any  error  arising  from  such 
causes,  and  the  defendant  cannot  now  assign  either  for  error. 

As  there  is  no  cause  for  a  reversal  arising  from  the  mispleadings, 
or  omission  to  plead  to  the  second  count  of  the  declaration,  and  as 
no  grounds  are  perceived  under  the  bill  of  exceptions,  and  as  the 
court  must  have  decided  the  case  on  such  evidence  as  was  given, 
but  of  which  either  in  its  character  or  extent  we  have  no  means  of 
judging,  the  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 


The  People,  ex  relatione  Samuel  Crosby,  v.  Ebenezer  Peck,  Clerk 
of  the  Supreme  Court. 

Motion  for  Writ  of  3Iandamus. 

Foreign  adnninistrators  cannot  sue  in  the  courts  of  this  state,  (o) 

The   "Act  to  fa'-ihtate  the  coUectiou  of  judgments  by  executors  and  administrators, 
applies  only  to  administrators  appointed  by  the  courts  of  this  state.  (6) 

Extcution  cannot  issue  ou  a  judgment  after  a  year  and  a  day  have  elapsed  from  the  ren- 
dition of  the  judgment,  (c) 


(a)  Foreign  administrators  can  now  sue  in  this  state  upon  certain  conditions:  R  S. 
1874  chap,  o,  sees  43,  43:  Kfefer  v.  Mason,  :i6Ill.,  409. 

(/))  See  Chrixty  v.  McBride,  1  Scam.,  75;  Judy  V-  Kelley,  11  111.,  211. 

Bravman's  R.  S.  Si\  3U7,  sec.  40;  R.  S.  1S74,  chap.  77.  sec.  37.  .„      ,     „  r, 

(c)  th  s  was  by  statute:  Gale's  Stat.,  3S9.  sec.  1;  Gross'  Stat.,  1,  378.  sec.  1.  But  by  R.  S. 
1871  execution  may  issue  any  time  within  seven  years  after  judgment  becomes  a  hen: 
Kurd's  Stat..  1S77.  594,  sec.  1.  ,.,.*.      *i,     ■•         f 

An  execution  may  be  issued  when  more  than  a  year  has  elapsed  after  the  issuing  or 
previous  executions,  when  the  first  execution  was  issued  within  a  year  and  a  day  from  the 
rendition  of  judgment:  Lampsett  v.  M'7u7«ey,  2  Scam.,  441.  (Decision  rendered  in  IMO). 
By  StribUng  v.  Pretti/man,  .57  111..  371.  it  was  decided  that  plaintiff  may  have  an  execution 
any  time  within  twenty  years,  provided  an  execution  had  issued  within  a  year  and  a  day 
from  judgment.     (Decision  rendered  in  1870).  . ,  ,  , 

A  first  execution  isouert  more  than  a  year  and  a  day  after  judgment  rendered,  is  voidable 
only.    This  is  i±ot  in  conflict  with  the  principal  case:    Morgan  v.  Evans,  72  111.,  586  (.1874). 
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Bkeese,  Justice,  delivered  the  opinion  of  the  court. 

By  the  facts  agreed  between  the  relator  and  tte  clerk,  it  appears 
that  a  judgment  was  rendered  in  this  court  in  1S3Y,  in  favor  of 
William  Doherty,  of  the  state  of  Ohio,  against  Oliver  Lindsley  and 

others,  in  this  state,  for  the  sum  of  % ,  and  that  said  judgment 

remains  unsatisfied,  that  in  1839  William  Doherty  died,  and  letters 
of  administration  were  granted  on  his  estate,  in  the  state  of  Ohio, 
to  the  relator;  that  in  July,  1841,  the  relator,  as  administrator  afore- 
said, pi'esented  a  duly  authenticated  copy  of  said  letters  to  the 
defendant,  the  clerk  of  this  court,  and  requested  that  they  should 
be  placed  on  the  records  of  the  court,  and  execution  issue  upon  the 
judgment;  all  which  the  clerk  refused. 

Upon  this  state  of  facts,  the  relator  moves  for  a  mandamus 
against  the  clerk,  to  compel  him  to  record  the  letters  of  administra- 
tion and  issue  an  execution  upon  the  judgment,  in  the  name  of  the 
relator,  as  administrator  of  the  said  William  Doherty.  To  sustain 
this  motion,  the  attention  of  the  court  has  been  called  to  an  act 
of  the  general  assembly  of  this  state,  approved  February 
[*119]  *19,  1841,  entitled,  "An  act  to  facilitate  the  collection  of 
judgments  by  executors  and  administrators."  ' 

In  placing  a  construction  upon  this  act,  now  for  the  first  time,  we 
must  consider  what  was  the  old  law  upon  the  subject;  what  its  mis- 
chief, and  what  remedy  does  the  act  provide  for  it. 

Before  the  passage  of  this  act,  if  a  person  should  die  after  the 
rendition  of  a  judgment  in  his  favor,  its  collection  would  be  delayed 
until  his  executor  or  administrator  could  revive  it,  by  scire  facias, 
in  his  own  name.  This  prevented  the  speedy  collection  of  such 
debts,  and  worked  serious  injury  in  many  cases,  demanding  legisla- 
tive interposition.  To  supersede  the  necessity  of  thus  reviving,  by 
scire  facias,  such  judgments,  the  act  provides  that  the  collection  of 
the  judgments  of  courts  of  record  shall  not  be  delayed  or  hindered 
by  the  death  of  the  plaintiff,  or  person  in  whose  name  the  judgment 
shall  exist,  but  the  executor  or  administrator  may  cause  the  letters 
testamentary,  or  of  administration,  to  be  recorded  in  the  court  in 
which  the  judgment  exists,  after  which,  execution  may  issue  and 
proceedings  be  had  thereon,  in  the  name  of  the  executor  or  admin- 
istrator, as  such,  in  the  same  manner  that  they  could  or  might  be 
done  or  had  if  the  judgment  existed  in  the  name  of  such  executor 
or  administrator,  in  his  capacity  as  such. 

This  act  is  remedial  altogether,  and  not  intended  to  enlarge  the 
powers  of  executors  or  administrators  who  could  not,  before  its 
passage,  sue  at  all  in  our  courts,  as  is  the  case  with  regard  to  for- 
eign administrators;  the  rule  with  them  being  well  settled,  that 
they  are  not  authorized  by  their  letters  to  sue  in  the  courts  of  this 
state.  Letters  for  that  purpose  must  first  be  obtained  here.  Admin- 
istrators who  derive  their  powers  from  our  own  courts,  are  alone 
embraced  within  its  provisions,  and  to  facilitate  them  in  the  collec- 

iLawsof  1841,  168. 
lie 


SPEINGFIELD.  110 


Boyer  v.  Sweet. 


tion  of  debts  due  such  estates  as  they  may  represent,  was  the  sole 
object  of  its  enactment. 

This  being  the  construction  given  to  the  act,  the  relator  must 
fail  in  his  motion.  But  there  is  another  objection  to  the  proceed- 
ing appearing  upon  the  case  agreed.  More  than  a  year  and  a  day 
have  elapsed  since  the  judgment  was  rendered,  and  no  execution 
has  ever  issued  at  any  time.  This,  of  itself,  would  justify  the  clerk 
in  refusing  to  issue  one  at  this  time. 

The  motion  for  a  inandamus  is,  therefore,  denied,  with  costs. 

Motion  denied. 


♦John  K.   Boyer,  plaintiff  in  error,  v.  Alanson  Sweet,   [*120] 
defendant  in  error. 

Error  to  Cook. 

The  common  law  is  adopted  in  this  state  by  legislative  enactment:  but  this  must  be  under- 
stood only  in  those  cases  where  that  law  is  applicable  to  the  habits  and  condition  of 
our  society,  and  is  in  harmony  with  the  genius,  spirit  and  objects  of  our  institutions. (a) 

In  the  case  of  open  accounts,  composed  of  many  items,  where  the  entries  are  made  by 
the  party  himself,  no  clerk  being  employed,  the  book  of  accounts  is  admissible  in 
evidence,  upon  proof  being  made  by  a  person  who  has  dealt  with  the  party,  and  settled 
by  the  same  book,  that  it  is  the  party's  book  of  accounts,  and  is  fair  and  correct,  and 
that  some  of  the  articles  charged  were  delivered  at  abouc  the  time  the  entries  purport 
to  have  been  made,  and  that  the  entries  are  in  the  handwriting  of  the  party  producing 
the  book.  But  this  rule  would  not  apply  to  an  account  for  money  lent,  nor  to  an 
account  containing  a  single  charge  only,  {b) 

This  cause  was  heard  in  the  court  below,  at  the  April  term,  1850, 
before  the  Hon.  John  Pearson. 

Henry  JBrown,  for  the  plaintiff  in  error,  cited  Voshurgh  v. 
Theyer,  12  Johns.,  461;  Case  v.  Potter,  8  Johns.,  211;  Pitman  v. 
Maddox,  2  Salk.,  690;  1    Salk.,  285;  1  Washington,  76;  2  Mass., 

(a)  Accord  Stewart  v.  The  People,  post,  395;  Seeley  v.  Peters,  5  Gil.,  130.  See,  also,  on 
this  subject,  Penny  v.  Little,  post,  801;  Hurd's  Stat.  1877,  chap.  28,  sec.  1;  Plumleigh  v. 
Cook,  l;illl.,  669;  Fisher  v.  Deering,  60  III.,  114. 

On  a  common  law  question,  the  coui-ts  of  one  state  will  assume  that  the  common  law  is 
in  force  in  a  sister  state:     Crouch  v.  Hall,  15  111,,  263;  Tinvler  v.  Cox,  68  111.,  119. 

Statutes  are  not  presumed  to  alter  the  common  law  farther  than  they  expressly  declare: 
Cadwullader  v.  Harris,  7()  111.,  370. 

That  portion  of  the  common  law  which  comprehends  the  law  merchant,  is  in  force  in 
this  state:     Cook  v.  Renick,  19  111.,  598. 

Criminal  offenses  not  mentioned  in  our  code  may  be  tried  as  at  common  law:  Johnson 
V.  The  People,  22  111.,  314;  67nith  v.  The  People,  24  111.,  17. 

(b)  The  rule  of  the  principal  case  is  supported  iu  Humphreys  v.  Spear,  15  111.,  275:  Inger- 
soll  V.  Banister,  41  III..  388;  Buggies  v.  Gatton.  50  111.,  412;  Waggeman  v.  Peters,  22  111.,  42; 
Dobson  V.  Sears,  25  HI.,  513;  Adams  v.  Funk,  53  111.,  219. 

The  books  should  be  of  original  entries  to  be  competent  evidence:  McCormick  v.  Elston, 
16  111.,  204. 

For  proper  foundations  for  admitting  in  evidence  book  accounts,  see  Hurd's  Stat., 1877, 
chap.  51.  sec.  3;  Riiggle^  v.  Gratton.  .">0  111.,  412;  IngersoU  v.  Banister,  41  HI..  38S;  Wagge- 
man V.  Peters,  22  111.,  42:  Presbyterian  Church  v.  Emerson,  66  111.,  269;  Patrick  v.  Jack,  SH 
111..  81. 

The  statute  of  1867,  in  regard  to  liook  accounts,  does  not  materially  change  the  rule 
announced  in  the  principal  case,     Tahaferro  v.  Ives.  51  111.,  247. 

A  witness  may  use  copies  of  entries  made  by  himself  in  his  books  to  refresh  his  mem- 
oiT,  but  copies  of  entries  made  by  others  he  cannot  use:    Seaverus  v.  Tribby,  48  111.,  195. 

it  has  never  been  held  that  a  single  entry  of  cash  in  a  book  is  competent  proof:  Kibba 
■V.  Bancroft.  77  111.,  18. 
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217;  1  Dallas,  238;  1   Binne'y,  234;  Evan's  Pothier,  part  4,  article 
2,  sec.  4,  438;  1  Stark.  Ev.,  315,  317. 

Giles  Sprint/  and  G.  Goodrich,  for  the  defendant  in  error,  con- 
tended, that  where  our  statute  prescribes  no  rule,  our  courts  are  ta 
be  governed  by  the  common  law,  and  the  English  rule  is,  that 
even  shopkeeper's  books  cannot  be  admitted  as  evidence  for  the 
shopkeeper:  2  Salk.,  690;  Buller's  K  P.,  282.  In  1  Salk.,  285, 
the  same  rule  was  adopted.  See,  also,  1  Wash.,  76.  But  they  have 
never  admitted  books  as  evidence  of  a  single  charge,  in  any  state. 
Where  books,  accompanied  by  the  oath  of  the  party,  may  be  admit- 
ted, shopkeeper's  books  alone  are  intended:  8  Johns.,  211;  Piatt's 
opinion,  in  12  Johns.,  402. 

Beeese,  Justice,  delivered  the  opinion  of  the  court. 

It  appears  by  the  record  in  this  case,  that  the  plaintiff  in  error 
brought  an  action  of  assumpsit,  in  the  Cook  Circuit  Court,  against 
the  defendant  in  error,  for  work  and  labor  done,  and  for  goods, 
wares  and  merchandise,  sold  and  delivered  by  him  to  the  defend- 
ant, at  his  special  instance  and  request,  accompanying  his  declara- 
tion with  a  bill  of  particulars,  consisting  of  lime  and  stone,  sold 
and  delivered  in  May,  June,  July,  August  and  November,  1835. 

The  general  issue  was  pleaded,  with  notice  of  set-off.  On  the 
trial,  as  appears  from  the  bill  of  exceptions  taken  in  the  cause,  the 
plaintiff  proved  the  delivery  of  stone  and  lime  to  the  defendant  at 
different  times  in  1835,  and  then  produced  in  court  an 
[*121]  account  *book  containing  charges  for  those  articles  against 
the  defendant,  as  made  in  that  year,  and  proposed  to  ask 
a  witness  the  following  questions. 

First.  Did  the  plaintiff  keep  a  clerk  in  1835? 

Second.  Is  the  book  now  in  court  the  plaintiff's  book  of  accounts,, 
and  are  the  entries  therein  in  his  handwriting? 

Third.  Is  his  book  fair  and  correct,  and  have  you  settled  with 
him  on  that  book  and  found  it  correct  ? 

Fourth.  Were  any  part  of  the  stone  and  lime  in  said  book  deliv- 
ered ? 

To  the  evidence  sought  to  be  produced  by  these  questions,  the 
defendant  objected,  and  the  objection  was  sustained  by  the  court, 
and  an  exception  taken.  A  verdict  and  judgment  were  rendered 
for  the  defendant,  and  the  cause  brought  here  by  a  writ  of  error. 
The  principal  error  assigned  is,  in  this  rejection  of  the  evidence 
offered  by  the  plaintiff.  No  objection  is  made  to  the  form  of  the 
questions,  or  any  other  point  contested,  except  this.  What  is  the 
rule  of  evidence  in  cases  of  running  accounts,  composed  of  many 
items,  where  no  clerk  is  employed,  and  where  the  delivery  of  all  the 
articles  charged  cannot  be  positively  proved  ? 

On  the  argument  here  by  the  counsel  for  the  defendant  in  error, 
it  is  insisted  that,  inasmuch  as  we  have  adopted  the  common  law  of 
England,  we  have  adopted,  likewise,  all  its  rules  j  and  that  resort 
must  be  had  to  the  decisions  of  the  British  courts  to  ascertain  what 
is  the  rule  in  any  given  case,  wherein  the  legislature  has  not  pro- 
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vided  one.  It  is  true,  we  have,  like  most  states  in  the  Union, 
adopted  the  common  law,  by  legislative  act;  but  it  must  be  under- 
stood only  in  cases  where  that  law  is  applicable  to  the  habits  and 
condition  of  our  society,  and  in  harmony  with  the  genius,  spirit, 
and  objects  of  our  institutions. 

Generally,  too,  the  decisions  of  these  courts  furnish  strong  evi- 
dence of  what  the  common  law  is;  but  it  is  equally  true  that  they 
have  made  many  innovations  upon  its  original  principles,  and  refin- 
ing upon  the  adjudications  of  one  another,  many  of  them  have 
become  very  much  modified  or  wholly  changed.  The  courts  of  the 
several  states  have  also  taken  advantage  of  its  pliant  nature,  in 
which  consists  one  of  its  greatest  excellencies,  and  adopted  it  to  the 
ever  varying  exigencies  of  the  country,  and  to  the  ever  changing 
condition  of  society.  This  results  from  necessity;  and  in  our 
further  progressive  improvement,  other  and  more  extensive  modifi- 
cations will  be  effected.  Some  rules  of  the  common  law  suited  to 
a  highly  refined  and  luxurious  people,  where  every  description  of 
business  is  reduced  to  a  system,  and  a  minute  division  of  labor 
exists,  may  be  very  ill  adapted  to  a  community  differently  situated. 
There  are  some  great  leading  principles,  some  fundamental  rules 
which  are  never  departed  from,  being  founded  in  the  common  rea- 
son of  every  man,  and  which  no  change  of  his  condition  can  alter. 
In  regard  to  evidence,  one  of  them  is,  that  the  best  of  which 
the  nature  *of  the  case  is  susceptible,  and  in  the  power  of  [*122] 
the  party  to  produce,  must  in  all  cases  be  produced.  This 
is  all  that  is  demanded  of  suitors  in  courts;  and  it  is  upon  this  prin- 
ciple that  the  rule  in  England,  declaring  the  books  of  a  tradesman 
not  to  be  evidence,  unless  supported  by  the  oath  of  the  clerk  who 
made  the  entries,  or  by  pi'oof  of  his  handwriting,  if  he  is  dead,  is 
based.  It  has  never  been  decided  there  that,  if  this  evidence  is  not 
in  the  power  of  the  party,  where  he  kept  no  clerk,  that  secondary 
evidence  shall  not  be  resorted  to.  The  rule  would  be  the  same 
here  if  the  party  employed  a  clerk,  the  best  evidence  would  be  his 
entries,  or  proof  of  the  actual  delivery  to,  or  admission  by,  the  party 
charged,  if  such  existed. 

In  the  case,  then,  of  open  accounts,  composed  of  many  items, 
where  the  entries  are  made  by  the  party  himself,  no  clerk  being 
employed,  where  some  of  the  articles  are  proved  to  have  been 
delivered  to  the  part}^  charged,  and  no  admission  made  by  him,  and 
no  receipt  taken  from  him,  what  other  evidence  in  the  power  of  the 
party  to  produce  could  be  offered  than  the  books  themselves,  forti- 
fied by  the  testimony  of  disinterested  persons,  that  they  have  set- 
tled their  accounts  by  them,  and  that  they  are  fairly  and  honestlv 
kept  ? 

From  the  nature  of  such  dealings  no  other  evidence  could  be 
adduced,  and  we  see  no  danger  to  be  apjirehended  in  admitting  it. 
It  is  safe  in  practice,  and  tends  to  promote  the  ends  of  justice. 

If  all  men  were  equally  honest,  such  accounts  would  be  admitted, 
when  presented,  and  proof  of  such  admission  would  be  the  best  evi- 
dence. But  they  are  not  so;  they  will  not  make  honest  admissions, 
when  charged,  and  no  recovery  could  be  had  against  them,  because 
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the  party  trusting  him  did  not  employ  a  clerk,  or  a  standing  wit- 
ness to  testify  to  all  the  items. 

There  being  no  clerk,  no  witness  to  the  transactions,  and  no 
admissions  of  the  party  charged,  to  offer  to  the  jury,  the  next  best 
evidence  would  be  the  proof  of  circumstances  from  which  the  jury 
might  infer  the  fairness  and  honesty  of  the  whole  account.  These 
circumstances  would  be  proof  of  the  delivery  of  the  articles  charged, 
at  or  about  the  time  the  entries  purport  to  have  been  made;  that  he 
kept  no  clerk  at  the  time;  that  the  book  produced  is  his  book  of 
accounts;  that  the  entries  are  in  his  handwriting,  and  that  they  are 
made  honestly  and  fairly,  and  this  by  the  testimony  of  those  who 
have  dealt  with  him,  and  settled  by  that  book.  Such  facts  would 
furnish  strong  presumptive  evidence  of  fairness,  and  subject  to  be 
rebutted  by  proof  from  the  other  side,  could  not  work  injustice  or 
mislead  a  jury.  No  rule  of  law  is  violated  by  permitting  such 
facts  to  go  the  jury  for  their  consideration,  and  in  a  great  majority 
of  cases  tliey  are  the  only  facts  that  can  be  offered. 

This  rule  would  not  apply  to  an  account  for  money  lent,  as  that 

is  not  usually  the  subject  matter  of  an  account,  notes  being 

[*123]    generallj^  *taken,   nor  to  an   account   containing  a  single 

charge  only,  as  that  would  show  no  regular  dealings  between 

the  parties. 

In  many  of  the  States,  books  of  accounts  are  admitted  in  evidence, 
after  being  fortified  by  the  oath  of  the  party.  In  other  states,  the 
books,  with  the  suppletory  evidence  proposed  to  be  given  in  the 
case  under  consideration,  are  admitted,  as  circumstances  from 
which  the  jury  ma}'  or  may  not,  in  their  discretion,  infer  that  the 
whole  of  the  articles  charged  were  in  fact  delivered.  We  think, 
then,  that  the  Circuit  Court  in  rejecting  the  evidence  offered,  erred, 
and  accordingly  reverse  the  judgment  with  costs,  and  remand  the 
cause  with  instructions  to  award  a  venire  de  novo,  and  to  admit  the 
testimony  offered  by  the  plaintiff.  Judgment  reversed. 


The  People,  for  the  use  of  Stark  County,  plaintifiTs   in  error,  v. 
Ammon  Moon  et  al.,  defendants  in  error. 

Error  to  Putnam. 

It  is  a  well  settled  principle,  that  the  contracts  of  i3ureties  to  official  bonds  are  to  be  con- 
strued strictly,  and  are  not  to  be  extended  by  implication.  («) 

The  rect>ipt  and  safe  keeping:  of  the  portion  of  the  internal  improvement  fund  which  was 
appropriated  to  the  county  of  Putnam,  are  not  such  acts  as  come  within  the  official 
duties  of  the  treasurer  of  the  countyj  and  his  sureties  are  not  liable  for  his  failure  to 
account  for  it. 

This  cause  was  heard  in  the  court  below,  at  the  May  term,  1841, 
before  the  Hon.  Thomas  Ford  and  a  jury.  Verdict  and  judgment 
were  rendered  for  the  defendants. 

(o)  Accord  Reynolds  v.  Hull,  1  Scam.,  35;  Field  v.  RaivUn^,  1  Gil.,  581;  SJinrp  ?'.  Bedell, 
h  Gil..  88:  n'uters  v.  Simpson,  2  Gil.,  570;  Chicago  cfr  A.  K.  R.  Co.  v.  Higgins,  58  111.,  128; 
Stu.ll  c.  Haiice,  6~  111.,  'y'i;  The  Governor  v.  Layow,  43  111.,  i:!4. 
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The  cause  was  brought  to  this  court  by  the  plaintiffs. 

0.  Peters,  for  the  plaintiffs  in  error. 

C.  Walker  and  T.  X.  Dickey,  for  the  defendants  in  error. 

Treat,  Justice,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt,  on  a  bond  executed  by  the  defendant, 
Moon,  as  principal,  and  the  other  defendants,  as  sureties,  to  the 
l*eople  of  the  State  of  Illinois,  in  the  penal  sum  of  $20,000,  and 
<-onditioned  for  the  performance,  by  Moon,  of  all  the  duties  required 
of  him,  by  law,  as  treasurer  of  Putnam  county. 

The  declaration  alleges  that  ]Moon,  as  treasurer  of  Putnam 
county,  for  the  use  of  said  county,  received  from  the  fund  commis- 
sioners of  the  state  of  Illinois,  the  sum  of  |9,870,  part  of  the  sum 
of  $200,000,  appropi-iated  by  the  "Act  to  establish  and  maintain  a 
general  system  of  internal  improvement,"'  approved  Feb- 
luary  *27,  1837,  to  counties  through  which  no  railroad  or  [*124] 
canal  was  provided  to  be  made;  and  assigns  for  breach  the 
refusal  of  Moon  to  pay,  on  demand,  to  the  county  commissioners  of 
Stark  county,  the  sum  of  $1,600.45,  as  required  by  the  fifth  section 
of  the  "Act  for  the  formation  of  the  county  of  Stark,"  approved 
March  2,  1839.'' 

The  defendants  pleaded  several  pleas,  on  which  issue  was  taken, 
but  we  only  deem  it  necessary  to  notice  the  fifth  and  tenth  pleas. 

The  fifth  plea  avers  performance,  by  Moon,  of  all  the  duties 
required  by  him  by  law,  for  which  the  other  defendants,  as  his 
sureties,  are  liable. 

The  tenth  plea  avers  that  Moon  did  not  receive  the  said  sum  of 
|;9,S70,  as  treasurer  of  Putnam  county. 

The  bill  of  exceptions  shows,  that  on  the  9th  of  January,  1839, 
the  county  commissioners  of  Putnam  county  made  the  following 
oi'der:  "Ordered  that  Ammon  Moon,  treasurer  of  Putnam  county, 
be  appointed  agent  for  said  county,  to  draw  for  and  receive  of  the 
fund  commissioners  of  the  state  of  Illinois,  under  the  internal 
improvement  law,  for  the  county  of  Putnam,  all  the  money  coming 
to  said  county;  and  the  said  fund  commissioners  are  hereby  author- 
ized to  pay  over  to  said  Ammon  Moon,  treasurer  aforesaid,  all  the 
money  coming  to  the  county  of  Putnam,  under  the  present  internal 
improvement  law  of  the  state  of  Illinois,  and  take  his  receipt  there- 
for, which  shall  forever  be  a  release  from  the  county  to  the  state, 
for  the  amount  so  drawn."  That  on  the  18th  of  January,  1839, 
the  fund  commissioners  drew  the  following  check:  "  State  bank  of 
Illinois,  pay  to  the  order  of  Ammon  Moon,  agent  for  Putnam 
county,  nine  thousand  eight  hundred  and  seventy  dollars,"  which 
•check  was  signed  by  two  of  the  fund  commissioners,  and  indorsed, 
"  Ammon  Moon,  agent."  That  on  the  same  day  Moon  made  his 
receipt  to  the  fund  commissioners,  as  follows:  "  Received  of  the 
fund  commissioners,  by  the  hands  of  their  secretary,  nine  thousand 

1  Gale's  Stat.,  350.  2  Acts  of  1839,  239. 
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eight  hundred  and  seventy  dollars,  being  part  of  the  two  hundred 
thousand  dollars  appropriated  by  the  general  assembly,  by  an  act 
passed  on  the  27th  of  February,  1837,  to  establish  and.  maintain 
a  general  system  of  internal  improvement,  and  allowed  to  counties 
where  no  railroad  or  canal  passes  through. 

"  Ammon  Moo?r, 
"  Agent  for  the  County  of  Patnam." 

It  was  also  proved  that  the  county  commissioners  of  Stark 
county,  in  April,  1839,  demanded  of  Moon  the  sum  of  $1,645,  and 
that  he  refused  payment. 

The  fifth  section  of  the  "  Act  for  the  formation  of  the  county  of 
Stark,"  approved  March  2,  1839,  appropriates  to  the  county  of 
Stark  the  sum  of  $1,645,  one  sixth  of  the  sura  of  $9,870,  paid  by 
the  fund  commissioners  to  the  defendant,  Moon,  for  the  county  of 
Putnam,  and  required  of  the  county  commissioners  of  Stark 
[*125]  *county,  to  demand  of  the  treasurer  of  Putnam  county, 
payment  of  the  same,  and  in  the  event  of  his  refusal,  makes 
it  their  duty  to  bring  suit  against  him  and  his  sureties. 

The  court  permitted  the  defendants  to  prove,  that  in  locating  the 
central  railroad,  in  the  most  eligible  and  direct  route,  it  would  nec- 
essarily pass  over  what  was  a  part  of  the  territory  of  Putnam 
county  on  the  27th  of  February,  1837,  for  a  distance  of  ten  or  fifteen 
miles,  but  which  was  wholly  in  that  part  of  Putnam  county 
embraced  in  the  limits  of  the  county  of  Bureau,  created  by  the 
act  approved  February  28th,  1837,  and  organized  by  a  vote  of  the 
inhabitants  of  what  was  then  Putnam  county,  in  April,  1837.  To 
the  introduction  of  this  evidence,  the  plaintiffs  excepted.  There 
was  some  other  evidence  given  to  the  jury,  which  it  is  considered 
unnecessary  here  to  state.  The  court  instructed  the  jury,  first,  if 
the  jury  believe,  from  the  evidence,  that  Amnion  Moon,  one  of  the 
defendants,  as  treasurer  of  Putnam  county,  received  from  the  fund 
commissioners  $9,870,  being  part  of  the  sum  of  $200,000,  appropri- 
ated by  the  "  Act  to  establish  and  maintain  a  general  system  of 
internal  improvement,"  to  the  several  counties  through  which  no 
railroad  or  canal  was  provided  to  be  made,  at  the  expense  of  the 
state,  and  refused  to  pay  any  portion  of  it  over  to  the  county  of 
Stark,  upon  demand  being  made  by  the  county  commissioners  of 
Stailc  county,  the  plaintiffs  are  entitled  to  recover  of  tlie  defend- 
ants the  sum  of  $1,645,  for  the  use  of  the  county  of  Stark,  with 
interest,  at  the  rate  of  six  per  cent,  per  annum,  from  the  time  such 
demand  was  made;  but,  secondly,  if  the  jury  believe,  from  the  evi- 
dence, that  the  railroad  provided  to  be  made  by  the  "  Act  to  estab- 
lish and  maintain  a  general  system  of  internal  improvement," 
beginning  at  Cairo,  to  some  point  near  the  southern  termination  of 
the  Illinois  and  Michigan  Canal,  and  from  thence,  by  the  way  of 
Savanna,  to  Galena,  would,  on  the  27th  of  February,  1837,  if  loca- 
ted on  the  most  eligible  and  direct  route,  between  some  place  near 
the  southern  termination  of  the  Illinois  and  Michigan  Canal  and 
Cairo,  have  passed  through  Putnam  county,  then  the  county  ot 
l*utnam  was  not  entitled  to  receive  any  portion  of  the  internal 
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improvement  fund;  and  in  such  case,  if  Moon  received  any  portion 
of  said  fund  for  Putnam  county,  and  refused  to  account  for  it,  it 
would  not  be  such  a  dereliction  of  official  duty  on  the  part  of  Moon, 
as  would  make  his  sureties,  as  treasurer,  liable.  To  the  giving  of 
these  instructions,  the  plaintiffs  excepted.  The  jury  found  a  ver- 
dict for  the  defendants,  and  the  court  rendered  judgment  thereon. 

The  plaintiffs  now  assign  for  error,  the  decisions  of  the  court  in 
admitting  the  evidence,  and  in  giving  the  instructions  excepted  to. 

We  apprehend  the  main  question  to  be  decided  is,  whether  the 
receipt  of  the  money  from  the  fund  commissioners  was  such  a 
duty  devolving  on  the  treasurer  of  Putnam  county,  as  would  ren- 
der his  sureties  liable,  upon  his  failure  to  account  for  it.  It 
would  *seem,  from  the  evidence  in  the  case,  that  the  money  [*126] 
was  received  by  Moon  as  the  special  agent  of  Putnam 
county,  and  not  in  his  character  as  treasurer.  But,  independent  of 
this  evidence,  we  are  of  the  opinion,  that  it  was  no  part  of  the  duty 
of  the  treasurer,  under  the  law,  to  receive  the  money.  This  money 
was  paid  by  the  fund  commissioners,  by  virtue  of  the  fifteenth 
paragraph  of  the  eighteenth  section  of  the. "Act  to  establish  and 
maintain  a  general  system  of  internal  improvement,"  approved 
February  2Vth,  1837,  which  provides,  "that  there  shall  be  appro- 
priated the  sum  of  two  hundred  thousand  dollars,  of  the  first 
moneys  that  shall  be  obtained  under  the  provisions  of  this  act,  to 
be  drawn  by  the  several  counties,  in  a  ratable  pi-oportion  to  the 
census  last  made,  through  which  no  railroad  or  canal  is  proposed  to 
be  made,  at  the  expense  or  cost  of  the  State  of  Illinois;  which  said 
money  shall  be  expended  in  the  improvement  of  roads,  construct- 
ing of  bridges,  and  other  public  works."  It  is  a  special  appropria- 
tion, for  certain  definite  and  specified  purposes,  forming  no  part  of 
the  revenue  or  ordinary  resources  of  the  county,  and  in  no  respect 
liable  for  its  general  charges  and  expenditures.  If  an  appropria- 
tion for  general  purposes,  and  without  any  restriction  upon  the 
county  in  the  disposition  to  be  made  of  it,  it  might  be  the  duty  of  the 
treasurer  to  receive  the  money,  for  in  his  hands,  it  would  be  liable 
to  the  payment  of  the  debts  against  the  county,  and  the  discharge 
of  its  accruing  orders  and  liabilities.  If  to  be  received  by  the 
treasurer,  it  could  only  be  in  the  nature  of  a  special  deposit,  sub- 
ject to  the  drafts  of  the  county  for  the  particular  purposes  for  which 
it  was  appropriated.  It  is  a  well  settled  principle,  that  the  con- 
tracts of  sureties  to  official  bonds,  are  to  be  construed  strictly,  and 
are  not  to  be  extended  by  implication.  It  may  be  said,  that  the 
internal  improvement  law  was  in  force  at  the  time  of  the  execution 
of  the  bond,  and  that  the  sureties  contracted  with  reference  to  its 
provisions.  But  could  the  sureties  reasonably  have  contemplated 
the  receipt,  by  their  principal,  of  so  large  a  sum  of  money,  espec- 
ially as  the  amount  was  not  then  ascertained,  and  doubtful,  as  it 
was,  whether,  under  the  law,  the  county  of  Putnam  was  entitled  to 
receive  any  portion  of  the  appropriation  ?  We  think  it  more  rea- 
sonable, that  they  contracted  with  reference  to  the  receipt,  by  the 
treasurer,  of  moneys  arising  from  the  ordinary  sources  of  -revenue, 
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and  the  perforinance  of  such  other  duties  as  were  clearly  imposed 
by  law. 

With  this  view  of  the  case,  it  becomes  unnecessary  to  inquire 
into  the  propriety  of  the  decision  of  the  court  in  admitting  the  evi- 
dence, and  in  giving  the  instructions  complained  of.  Enough  is 
shown  to  justify  the  verdict  of  the  jtiry.  Their  verdict  must  have 
been  the  same  if  the  evidence  had  been  rejected,  and  the  instruc- 
tions withheld. 

The  judgment  of  the  court  below  is  affirmed,  with  costs. 

Judgment  affirmed. 


pi 27]    *Seth  T.  Sawyer,  plaintiEf  in  error,  v.  The  City  of  Alton, 
defendant  in  error. 

Error  to  Madison. 

The  interest  of  a  member  of  a  municipal  corporation,  and  a  taxpayer,  is  too  remote  to 
exclude  him  from  Ijeing  a  witness  in  favor  of  the  corporation,  in  a  suit  to  recover  a  tax 
or  penalty  imposed  by  the  ■corporation. 

A  party  cannot  assign  for  error  the  admission  of  testimony  to  which  he  did  not  except,  (a) 

Under  the  constitution  of  Illinois,  when  property  is  to  be  taxed,  the  mode  of  levying  the 
tax  must  be  by  valuation,  and  the  tax  must  be  uniform:  but  the  leg:islature  possesses 
the  power  to  impose  such  other  taxes  as  may  be  consonant  to  public  justice  and  the 
circumstances  of  the  country  may  require. 

A  poll  or  capitation  tax,  without  regard  to  property,  is  constitutional;  and  so  is  the  act  of 
the  legislature  requiring  road  service  or  labor  from  each  male  inhabitant  between  the 
ages  of  ^1  and  50  years.  (6j 

The  constitution  of  Illinois  is  not  to  be  regarded  as  a  grant  of  power,  but  rather  as  a 
restriction  upon  the  powers  of  the  legislature;  and  it  is  competent  for  the  legislature 
to  exercise  all  powers  not  forbidden  by  that  instrument,  nor  delegated  to  the  general 
government,  nor  prohibited  to  the  state  by  the  constitution  of  the  United  States,  (c) 

This  cause  was  heard  in  the  Madison  Circuit  Court,  at  the  Feb- 
ruary term,  1840,  before  the  Hon.  Sidney  Breese. 

Wrn.  Martin.,  for  the  plaintiff  in  error. 
S.  T.  Sawyer,  pro  se  : 

The  third  error  is  as  to  the  constitutionality  of  the  law  upon 
which  the  suit  is  brought,  and  one  which  is  desired  to  be  discussed 
and  to  have  decided. 

The  plaintiff  contends  that  the  said  tenth  section  of  said  act, 
Laws  of  1837,  22,  is  in  violation  of  the  twentieth  section  of  the 
eighth  article  of  the  constitution  of  the  state  of  Illinois,  R.  L.,  46; 
Gale's  Stat.,  35;  which  section  is,  that  the  mode  of  levying  a  tax 
shall  be  by  valuation,  etc. 

(a)  If  a  party  ac(|uiesce  in  the  mode  of  conducting  a  cause  by  his  adversary,  by  failing 
to  object  in  apt  tiim-,  then,  whether  the  question  pertain  to  the  introduction  of  evidence, 
the  measure  of  dam.ages,  or  instructions  of  the  court  to  the  jury,  he  will  be  precluded 
from  raising  it  in  the  appellate  court.  Nor  can  it  be  raised  by  a  motion  for  a  new  trial  in 
tlie  court  below:     K.  <t  I.  R.  R.  Co.  v.  Chester,  63  III..  23.'j. 

(b)  The  assessment  of  road  labor  is  not  a  capitation  tax :  Towti  of  Pleasant  v.  Kost,  2i) 
111.,  490;  Fdj-  r.  Citji  of  Rockford,  88  111.,  4.51. 

(c)  Accord  Field  i\  The  People,  2  Scam.,  79;  TVie  People  v.  Solomon,  51  111.,  49. 

•'In  ascertaining  tlie  i>owers  of  a  state  legislature,  we  examine  to  see  what  are  denied 
liy  the  constitution  of  the  United  States,  and  of  the  state,  whereas  in  interpreting  the 
constitution  of  the  United  States,  we  are  obliged  to  find  a  grant  of  power,  before  it  can 
be  exercised."    Mason  v.  Wa/f,  4  Scam.,  127. 

See  Florentine  v.  Barton,  2  Wal.  U.  S.  R.,  216. 
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That  this  is  a  tax  there  can  be  no  doubt,  as  appears  by  the  con- 
text of  the  very  act,  as  well  as  by  the  sixteenth  section  of  the  law 
of  1835,  concerning  public  roads:  Laws  of  1835,  184;  Gale's  Stat., 
598. 

That  this  road  labor  is  a  tax  there  can  be  no  doubt.  It  matters 
not  how  or  in  what  shape  the  tax  is  levied,  whether  in  money,  in 
service,  or  in  kind,  it  is  the  same  to  the  payor:  Say's  Political 
Economy,  B  3,  chap.  8,  p.  450,  et  seq. 

The  second  erx-or  assigned  is,  that  the  court  permitted  improper 
testimonj^,  in  admitting  evidence  of  a  written  notice,  when  it  was 
not  produced  nor  its  absence  accounted  for:  Norris'  Peake's  Ev., 
140;  3  Yeates*  271;  1  Dallas,  424;  11  Johns.,  260;  10  Mass.,  327;  4 
Yeates,  340. 

*The  best  evidence  must  be  first  produced,  which  the    [*128] 
nature   of  the  case  is  capable  of:     1  Gilbert's  Law  Ev.,  4; 
1  Stark  Ev. 

The  first  error  assigned  is,  that  Miller,  the  witness,  was  incom- 
petent, he  being  a  resident  taxpayer  in  the  city  of  Alton,  and  hav- 
ing a  direct  interest  in  the  event  of  the  suit. 

At  common  law,  no  member  of  a  corporation  could  be  a  witness 
in  any  case  where  he  was  to  gain  or  lose  by  the  suit.  To  remedy 
this  evil,  divers  acts  of  Parliament  were  passed,  for  instance,  the 
statute  of  Wilton,  making  hundreders  competent  witnesses  for  or 
against  the  hundred. 

Also,  where  a  part  of  the  penalty  of  a  statute  was  given  to  the 
poor  or  others  of  the  parish  or  hundred,  etc.,  as  2  Geo.  III.,  chap. 
19,  sec.  5;  also,  33  Geo.  II.,  etc.,  and  other  English  and  American 
statutes  upon  similar  subjects. 

Also,  so  considered  by  our  own  legislature,  in  ordaining  that  the 
supervisor  of  the  district  should  be  a  competent  witness  for  the 
prosecution:     Acts  of  1835,  sections  28,  128;  Gale's  Stat.,  661. 

A  liability  for  costs  will  render  a  Avitness  incompetent:  Main  v. 
JVenson,  1  Anthon's  N.  P.;  Peake's  Ev.,  231,  note. 

An  inhabitant  of  a  city  is  not  a  competent  witness  in  support  of 
a  prosecution,  where  the  penal  benefit  inures  to  the  city:  Supreme 
Court  of  Massachusetts,  1797,  MS.;  Norris'  Peake's  Ev.,  220,  note; 
Co77imomoecdth  v.  Kiegler,  2  Esp.  N.  P.,  711-13. 

W.  S.  Lincoln^  N.  D.  Strong  and  Junius  Sail,  for  the  defend- 
ant in  error. 

Treat,  Justice,  delivered  the  opinion  of  the  court.' 
This  was  an  action  instituted  before  the  mayor  of  the  city  of 
Alton,  by  the  defendant  in  error,  against  the  plaintiff  in  error,  to 
recover  the  penalty  of  three  dollars  imposed  by  the  tenth  section 
of  the  "Actto  incorporate  the  city  of  Alton,'"^  approved  the  21st  of 
July,  1837,  for  a  failure  to  perform  three  days'  labor  on  the  streets. 

'  Smith,  Justice,  was  not  present  at  the  hearing  of  this  cause. 
«  Acts  of  3\x\y,  1837,  17. 
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Judgment  was  rendered  in  favor  of  the  defendant  in  error,  for  the 
amount  claimed,  and  an  appeal  prosecuted  by  the  plaintiff  in  error 
to  the  Circuit  Court,  where  the  cause  was  tried  by  the  court  and 
the  judgment  of  the  mayor  affirmed. 

The  bill  of  exceptions  shows  that,  on  the  trial  in  the  Circuit 
Court,  the  defendant  in  error  called  as  a  witness  one  Miller,  a  resi- 
dent and  taxpayer  of  the  city  of  Alton,  for  the  purpose  of  proving 
that  the  plaintiff  in  error  was  notified  to  perform  the  labor  on  the 
streets,  to  whose  competency  as  a  Avitness  the  plaintiff  in  error 
objected ;  but  the  court  overruled  the  objection  and  permitted  the 
witness  to  testify,  the  plaintiff  in  error  excepting. 

The  witness,  in  answer  to  a  question  by  the  defendant  in  error, 

stated  that  he  had  given  the  notice  to  the  plainiff  in  error, 

[*129]    and  *upon  being  interrogated  by  the  plaintiff  in  eri*or,  said 

the  notice  was  in  writincr.     No  exception  appears  to  have 

been  taken  to  this  testimony  of  the  witness.     It  is  now  assigned  for 

error, 

First.  The  court  erred  in  permitting  the  witness  Miller  to  testify; 

Seco7i(L  In  permitting  the  witness  to  speak  of  the  written  notice, 
without  producing  the  original,  or  giving  the  plaintiff  in  error 
notice  to  produce  it; 

Third.  In  rendering  judgment  for  the  defendant  in  error  because 
the  tenth  section  of  the  act  to  incorporate  the  city  of  Alton,  and 
under  which  the  defendant  in  error  claimed  to  recover,  is  in  viola- 
tion of  the  constitution  of  this  state. 

The  first  assignment  of  error  raises  the  question,  whether  an 
inhabitant  of  a  municipal  corporation,  being  a  tax  payer,  is  a  com- 
petent witness  in  behalf  of  the  corporation,  when  a  party  to  a  suit. 
In  England  he  was  not  a  competent  witness,  until  made  so  by 
statute.  That  rule  seems  not  to  have  prevailed  in  this  country.  In 
the  case  of  Itloodgood  v.  The  Overseers  of  Jamaica,^  which  was 
an  action  to  recover  a  penalty,  the  court  says,  "  It  is  true  that  the 
penalty,  if  recovered,  is  to  be  applied  for  the  support  of  the  poor 
of  the  town  in  which  the  witness  is  liable  to  be  taxed  for  that 
object,  but  such  an  interest  is  too  remote  and  contingent  to  exclude 
the  witness."  In  the  case  of  the  Trustees  of  Watertoion  v.  Cowen,'^ 
the  chancellor  remarks,  "  The  remote  and  contingent  interest  of  a 
corporator  in  a  mere  municipal  corporation  is  not  sufficient  to 
exclude  him  as  a  witness  in  behalf  of  the  corporation."  The  same 
rule  seems  to  have  been  adopted  in  Connecticut,  New  Jersey,  New 
Hampshire  and  other  states.  The  interest  of  the  witness  is  so 
trifling  that  it  cannot  be  supposed  to  give  an  undue  bias  to  his  tes- 
timony. There  is  often  a  necessity  for  his  testimony,  without 
Avhich  the  corporation  would  be  unable  to  establish  its  rights.  We 
do  not,  therefore,  hesitate  to  concur  in  the  rule. 

The  second  assignment  of  error  cannot  avail  the  plaintiff  in 
error,  for  the  record  nowhere  shows  that  he  objected  to  the  testi- 
mony. 

Upon  the  third  assignment  of  error  the  tenth  section  of  the  act 

•  12  Johns.,  385.  2  4  Paige,  513. 
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to  incorporate  the  city  of  Alton  provides,  that  the  common  council 
i^liall  he  required  to  keep  all  the  roads  and  bridges  within  the  city 
in  good  order  and  repair,  and  for  that  purpose  shall  have  the  exclu- 
sive right  to  call  on  all  male  persons  between  the  ages  of  twenty- 
one  and  fifty  years,  residents  of  the  city,  to  perform  three  days' 
labor  on  the  roads  and  bridges  annually,  or  to  pay  one  dollar  for 
each  day  such  residents  shall  refuse  to  labor.  The  twentieth  sec- 
tion of  the  eighth  article  of  the  state  constitution  is  in  these  Avords: 
"  That  the  mode  of  levying  a  tax  shall  be  by  valuation,  so  that 
every  person  shall  pay  a  tax  in  proportion  to  the  value  of  the  prop- 
erty he  or  she  has  in  his  or  her  possession."  The  question 
presented  by  *this  assignment  of  error  depends  upon  the  [*130] 
proper  construction  of  this  section  of  the  constitution. 
The  plaintiff  in  error  denies  the  power  of  the  legislature  to  impose 
any  tax,  unless  property  is  the  basis,  and  the  mode  of  levying  it  is 
])y  valuation.  There  can  be  no  doubt  that  when  property  is  to  be 
taxed,  the  mode  of  levying  the  tax  must  be  by  valuation.  But 
does  the  constitution  limit  the  power  of  the  legislature  as  to 
the  objects  of  taxation,  or  only  prescribe  the  mode,  when  the 
tax  is  to  be  imposed  on  a  particular  object.  The  constitution  of 
the  state  is  not  to  be  regarded  as  a  grant  of  power,  but  rather  as  a 
restriction  u[)on  the  powers  of  the  legislature;  and  it  is  competent 
for  the  legislature  to  exercise  all  powers  not  forbidden  by  the  con- 
stitution of  the  state,  nor  delegated  to  the  general  government,  nor 
prohibited  to  the  state  by  the  constitution  of  the  United  States. 
The  legislature,  then,  possesses  the  general  power  of  taxation  as  to 
other  objects,  unless  restricted  by  this  section  of  the  constitution. 
We  are  of  opinion  the  framers  of  the  constitution  intended  to  direct 
a  uniform  mode  of  taxation  on  property,  and  not  to  prohibit  any 
other  species  of  taxation,  but  to  leave  the  legislature  the  power  to 
impose  such  other  taxes  as  would  be  consonant  to  public  justice, 
and  as  the  circumstances  of  the  country  might  require.  They 
probably  intended  to  prevent  the  imposition  of  an  ai-bitrary  tax  on 
property,  according  to  kind  or  quantity,  and  without  reference  to 
value.  The  inequality  of  that  mode  of  taxation  was  the  object  to 
be  avoided.  We  cannot  believe  they  intended  that  all  the  pub- 
lic burdens  should  be  borne  by  those  having  property  in  pos- 
session, wholly  exempting  the  rest  of  the  community  who,  by  the 
same  constitution,  were  made  secure  in  the  exercise  of  the  rights 
of  suffrage,  and  all  the  immunities  of  the  citizen.  If  the  power 
claimed  in  this  case  cannot  be  exercised,  it  is  difficult  to  perceive 
how  the  power  to  require  service  on  the  juries,  and  in  the  militia, 
can  be  justified. 

These  kinds  of  service  are  public  burdens,  and  as  much  of  a  tax 
as  the  performance  of  labor  on  the  jiublic  roads.  We  do  not  con- 
ceive, that  with  this  construction  of  the  section  of  the  constitution 
in  question,  we  do  any  violence  to  its  language.  This  view  of  the 
case  is  strengthened  and  enforced  from  the  fact  that  the  legisla- 
ture which  met  after  the  adoption  of  the  constitution,  passed  a  law  ' 
requiring  every  male  inhabitant  of  the  state  between  the  ages  oi 

«  Laws  of  1819,  334. 
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eighteen  and  fifty  years,  to  perform  not  exceeding  five  days'  labor 
annually  on  the  public  roads,  and  that,  with   some  modifications, 
the  same  requisition  has  been  continued  till  this  time. 
The  judgment  of  the  court  below  is  affirmed,  with  costs. 

judgment  affirmed. 


[*131]   *  Justin  Crafts,  plaintiff  in  error,  v.  Eph.raiDa  Hall  et  al., 
defendants  m  error. 

Erro)'  to  De  Kalb. 

It  is  a  well  established  doctrine,  that  equity  will  never  award  a  new  trial  at  law,  except 
in  cases  where  manifest  fraud  is  shown,  or  where  gross  injustice  has  been  done,  (a) 

A  court  of  equity  wiU  not  undertalie  to  question  the  correctness  of  a  judgment  at  law,  for 
irregularity.  (6) 

Where  a  constable,  in  charge  of  a  jury  who  had  retired  to  consider  of  their  verdict,  told 
them  that  the  judge  had  instructed  him  to  inform  the  jury,  that  unless  they  agreed 
upon  their  verdict  in  fifteen  minutes,  tliey  must  leave  the  room  they  occupied;  and  a 
siiort  time  afterwards,  the  same  officer  told  the  jury  the  judge  had  again  directed  him 
to  say  to  them,  that  if  they  did  not  agree  in  five  minutes,  they  must  leave  the  lOom 
they  occupied;  and  there  was  no  other  comfortable  room  to  which  they  could  go;  and 
shortly  afterwards  the  jury  agreed  upon  their  verdict:  iJeid,  that  these  facts  did  not 
authorize  a  court  of  equity  to  set  aside  the  verdict,  and  grant  a  new  trial. 

This  cause  was  heard  in  the  court  below  at  the  June  term,  1841, 
before  the  Hon.  Thomas  Ford. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

H.  JBrowriy  for  the  plaintiff  in  error: 

Courts  of  chancery  will  not  interfere  except  in  extraordinary 
cases:  3  Johns.  Ch.  K  275;  6  Johns.  Ch.  R.  235;  7  Johns.  Ch.  R. 
174;  1  Johns.  Ch.  R.  91;  2  Scam.,  418. 

A  bill  to  vacate  a  judgment  at  law  can  only  be  sustained  where 
a  bill  of  review  would;  such  bills  are  always  discountenanced.  1 
Mad.  Ch.  Pract.  210.  A  bill  of  review  can  only  be  sustained  in 
particular  cases:     2  Mad.  Ch.  Pract.  537,  and  the  cases  there  cited. 

In  a  bill  of  review  the  complainant  cannot  allege  that  the  decree 
is  against  the  proofs  in  the  case:  2  Mad.  Ch.  Pract.  538,  Courts 
of  equity  will  onlj--  set  aside  a  judgment  when  it  appears  injustice 
has  been  done:     1  Mad.  Ch.  Pract.  301,  note. 

Courts  of  chancery  will  not  relieve  against  the  acts  of  a  drunken 
man,  unless  unfair  advantage  is  taken  of  him:  1  Mad.  Ch.  Pract. 
301-2,  and  the  cases  there  cited. 

O.  Peters,  for  the  defendants  in  error: 

Any  interference  with  the  jury,  or  any  of  them,  that  may  affect 

(a)  A  court  of  equity  will  not  usually  intei-pose  to  grant  a  new  trial  at  law  unless  there 


Bi-oum  V.  Hard,  56  111.,  317;    Walker  v.  Koetsinger.  43  111.,  502;    Winchester  v.  Grosvenor, 
Id.,  517. 
(6)  Accord  Bay  v.  Cook,  31  HI.,  337;  Gibbons  v.  Bressler,  61  El.,  110. 

128 


SPEIXGFIELD.  131 


Crafts  V.  Hall. 


their  verdict,  is  cause  for  a  now  trial:     Knight  v.  Inhabitants  of 
Freeport,  13  Mass.,  218. 

See  particularly  Sargeant  v.  Roberts  et  al.,  1  Pick.,  337,  and 
authorities  cited  by  Sullivan  arguendo. 

The  direct  effect  of  the  messages  delivered  to  the  jury,  was  to 
hasten  their  deliberations,  and  leave  their  minds  less  free  to  act. 

This  court  will  not  interfere  with  the  decision  of  the  Cir- 
cuit *Court  in  granting  a  new  trial,  by  reason  of  the  small-    [*132] 
ness  of  the  damages  or  otherwise:     UrooJcbank  v.  Smith, 
2  Scam.,  78.     The  same  rule  should  apply  in  all  cases,  whether 
application  is  made  to  the  Circuit  Court   by  motion,  or  by  bill  in 
equity,  as  in  this  case. 

The  constable  was  the  organ  of  the  court  to  communicate  with 
the  jury.  His  duty  was  not  to  speak  to  the  jury,  but  to  ask  them 
if  they  had  agreed,  except  by  the  direction  of  the  court.  The  mes- 
sages delivered  by  the  constable  must  then  have  had  the  same  effect 
as  if  they  had  in  fact  been  sent  by  the  judge,  whether  it  were  so  or 
not. 

Treat,  Justice,  delivered  the  opinion  of  the  court:' 
At  the  October  term,  1838,  of  the  De  Kalb  Circuit  Court,  an 
action  of  trespass  was  tried,  in  which  Crafts  was  plaintiff,  and  the 
Halls  defendants.  The  jury  found  a  verdict  for  Crafts  for  $16, 
and  the  court  rendered  judgment  thereon.  In  July,  1839,  the 
Halls  filed  their  bill  in  chancery  against  Crafts,  alleging  that  in  the 
suit  at  law,  after  the  jury  had  retired  to  consider  of  their  verdict,, 
while  deliberating,  and  before  agreeing  upon  their  verdict,  the 
constable  in  charge  of  the  jury  told  them  that  the  judge  had 
instructed  him  to  inform  the  jury,  that  unless  they  agreed  upon 
their  verdict  in  fifteen  minutes,  they  must  leave  the  room  they 
occupied;  that,  a  short  time  afterwards,  the  officer  told  the  jury 
the  judge  had  again  directed  him  to  say  to  them,  that  if  they  did 
not  agree  in  five  minutes,  they  must  leave  the  room;  that  these 
messages  were  delivered  to  the  jury  late  in  the  evening,  the  weather 
being  cold,  and  if  the  jury  had  been  compelled  to  leave  the  room, 
there  was  no  other  comfortable  room  to  which  they  could  have  been 
taken;  that  the  jury  were  influenced  by  these  messages  from  the 
officer  to  find  the  verdict  for  Crafts,  and  would  otherwise  have 
found  for  the  complainants.  The  bill  further  alleges,  that  the 
complainants  did  not  know  of  this  interference  with  the  delibera- 
tions of  the  jury,  until  the  term  of  the  court  had  closed;  and  con- 
cludes with  a  prayer  that  the  verdict  may  be  set  aside,  and  a  new 
trial  granted. 

At  the  June  term,  1840,  Crafts  filed  his  demurrer  to  the  bill, 
which  was  overruled  by  the  court.  He  then  filed  his  answer  deny- 
ing the  allegations  of  the  bill.  It  appears,  from  the  depositions 
taken  in  the  cause,  that  four  of  the  jurors  were  examined.  They 
state,  that  after  deliberating  for  one  or  two  hours  on  the  case,  the 
constable  in  charge  of  the  jury  made  these  statements  to  them  as 

'  Wilson,  Chief  .Justice,  was  not  present  at  the  hearing  of  this  cause. 
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char2:ed  in  the  bill;  that  they  found  their  verdict  in  a  few  minuter 
afterwards;  but  they  positively  deny  that  the  statements  of  the 
officer  liad  the  least  influence  upon  the  jury,  in  making  their  ver- 
dict. This  is  all  the  testimony  in  relation  to  the  interference  with 
the  jury.  At  the  June  term,  1841,  the  cause  was  heard,  and  the 
court  awarded  a  new  trial  in  the  suit  at  law.  To  reverse  that  deci- 
sion a  writ  of  error  is  prosecuted  in  this  court, 
Pl33]  *The  question  now  arises,  was  the  interference  in  this  case, 
■with  the  deliberations  of  the  jury,  such  an  irregularity  as  to 
vitiate  the  verdict  ?  Courts  are  always  disposed  to  set  aside  verdicts 
where  the  interference  proceeds  from  a  party  in  the  cause,  or  where, 
coming  from  any  other  source,  it  influences  the  verdicts  of  the  jury. 
In  this  case,  there  is  no  proof  that  Crafts  was  a  paity  to  the  inter- 
ference, or  that  it  had  the  slightest  influence  in  determining  the 
verdict. 

There  is  another  view  of  the  case  wiiich  is  decisive.  It  is  a  well 
established  doctrine,  that  equity  will  never  award  a  new  trial  at 
law  except  in  cases  where  manifest  fraud  is  shown,  or  where  gross 
injustice  has  been  done. '  Nor  will  a  court  of  equity  undertake  to 
question  the  correctness  of  a  judgment  at  law,  for  irregularity.* 
The  power  to  correct  the  irregularity  is  confined  to  the  court  at 
law,  which  has  a  sound  discretion  in  the  matter.  That  discretion 
can  be  always  exercised,  when  a  proper  case  is  presented. 

The  decree  of  the  Circuit  Court  is  reversed  with  costs. 

Judgment  reversed. 


John  A.  Wakefield,  plaintifi"  in  error,  v.  Robert  Goudy,  defend- 
ant in  error. 

Ei'ror  to  Morgan. 

Where  the  Circuit  Courts  exercise  an  extra-tprritorial  jurisdiction,  the  facts  upon  which 
the  jurisdiction  arises  must  be  either  expressly  set  forth  in  the  declaration,  or  in  such 
maiiner  as  to  render  them  certain  by  legal  intendment. 

Where  tlie  process  by  which  a  suit  is  commenced  is  sent  to  a  foreign  county,  and  the  dec- 
laration does  not  show  that  the  court  has  jurisdiction,  the  court  should,  on  motion, 
dismiss  the  suit;  and  an  amendment  of  the  declaration,  after  the  denial  of  such  motion 
cannot  obviate  the  error.  But  a  cross  morion  to  amend,  at  the  time  the  motion  to  dis- 
miss is  made,  would  be  addressed  to  the  discretion  of  the  court,  and  it  would  be  com- 
petent for  the  court  to  grant  such  motion,  and  thus  give  the  court  jurisdiction,  (a) 

This  was  an  action  of  assumpsit,  and  was  heard  in  the  court 
below,  at  the  November  terra,  1839,  before  the  lion.  William 
Thomas.  Judgment  was  rendered  for  the  plaintiff,  on  a  trial  hj 
court,  without  the  intervention  of  a  jury,  for  $90Q  and  costs. 

>  1  Johns.  Ch.  R.,  466.  2  3  Johns.  Ch.  R.,  275. 


(o)  For  discussion  of  the  subject  of  jurisdiction  of  circuit  courts  of  this  state,  see  Kenneif 
V.  Greer,  13  111.,  4;«. 
See  Kurd's  Stat.,  1877,  ch.  110,  §  2. 
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«7i  jr.  JIardin,  for  the  plaintiff  in  error. 
X  Lamhorn,  for  the  defendant  in  error 

Smith,  Justice,  delivered  the  opinion  of  the  (old)  court: 

*Several  grounds  of  error  have  been  assigned  in  this  [*134] 
<!ause,  none  of  which  are  deemed  tenable,  excepting  the 
first,  which  is  conclusive.  It  goes  to  the  jurisdiction  of  the  court. 
From  the  record  it  appears  that  the  defendant  in  the  Circuit  Court, 
on  his  appearance,  moved  to  dismiss  the  cause,  for  want  of  an  aver- 
ment in  the  declaration  that  the  Circuit  Court  of  Morgan  county 
had  jurisdiction,  for  one  of  the  causes  stated  in  the  act  extending 
the  territorial  jurisdiction  of  the  Circuit  Courts  of  this  state  in  cer- 
tain cases.  It  appears  that  the  process  of  summons  emanated  from 
Morgan  county,  was  directed  to  the  sheriff  of  Jo  Daviess  county, 
and  there  served  on  the  defendant. 

The  defendant's  motion  was  denied,  and  the  plaintiff  subse- 
quently permitted  to  ameml  his  declaration,  by  sufficient  averments 
to  show  jurisdiction  in  the  court.  This  case,  on  this  point,  falls 
directly  within  the  rule  laid  down  in  the  cases  of  (Hark  v.  Hark- 
ness,^  Key  v.  Collins,^  and  Deaubien  v.  BrlnckerJioff.^ 

In  these  cases  it  was  held,  that  where  the  Circuit  Courts  exercise 
an  extra-territorial  jurisdiction,  the  facts  upon  which  the  jurisdic- 
tion arises  must  be  either  expressly  set  forth,  or  in  such  manner  as 
to  render  them  certain  by  legal  intendment. 

It  was,  therefore,  essential  to  the  exercise  of  such  jurisdiction 
that  an  averment  sh)uld  have  stated,  in  the  declaration,  that  the 
cause  of  action  accrued  in  the  county  of  Morgan,  and  that  such 
county  was  the  ])lace  of  the  plaintiff's  residence,  or  that  the  con- 
tract on  which  the  action  was  commenced  was  made  specifically 
payable  in  the  county  of  Morgan. 

The  leave  given  to  plaintiif  to  amend  his  declaration,  to  insert 
such  averment,  after  the  denial  of  the  motion,  and  the  making  of 
such  amendment,  will  not  obviate  the  error.  If  there  had  been  a 
cross  motion  to  amend,  at  the  time  the  defendant's  motion  was 
made,  it  would,  doubtless,  then  have  been  in  the  discretion  of  the 
court  to  permit  the  amendment  before  deciding  the  motion  to  dis- 
miss; but  it  was  erroneous,  without  such  a})plication  being  made, 
to  overrule  the  defendant's  motion  to  dismiss. 

Suppose  the  defendant  had  pleaded  to  the  jurisdiction  of  the 
court;  it  would  have  been  bound  to  have  recognized  the  validity  of 
the  plea.  It  being  matter  brought  before  the  court  on  motion,  will 
not  vary  the  rights  of  the  parties.  This  summary  mode  of  practice 
has  been  for  some  time  encouraged,  and  we  see  no  reason  why  it  is 
not  to  be  as  comprehensive  a  remedy  as  the  more  formal  mode  by 
plea. 

It  is  certainly  to  ba  regretted  that,  in  a  case  like  the  present, 
where  the  adjudication  has  been,  in  all  other  respects,  regular,  the 
pa-  ty  must  be  under  the  necessity  of  having  his  case  reinvestigated; 

1 1  Scam..  56.  a  i  Scam.,  404  3  2  Scam.,  274, 

131 


134  DECEMBER  TERM,  1S41. 

State  Bank  of  Illinois  v.  Aersten. 

but  it  is  certainly  better  that  such  inconvenience  should 
[*135]    arise  than  *that  the  fixed  principles  of  proceedings  should 
be  violated  and  rendered  fluctuating  and  uncertain. 
The  judgment  is  reversed,  with  costs.   • 

Judgment  reversed. 


The  President,  Directors  and   Company  of  the  State  Bank  of 
Illinois,  appellants,  v.  John  P.  Aersten  et  al.,  appellees. 

Appeal  from  Sangamon. 

Tlie  holder  of  a  bank  note,  who  has  divided  it,  for  the  purpose  of  transmission  by  mail,  and 
has  lost  one  half,  can  recover  of  the  maker  the  amount  of  the  note,  upon  presentation 
of  the  other  half. 

Semble,  That  the  severance  of  a  note  destroys  its  negotiabiUty. 

This  cause  was  heard  in  the  court  below,  at  the  December  term, 
1841,  before  the  Hon.  Samuel  H.  Treat,  and  judgment  rendered  for 
the  plaintiffs.  The  defendants  appealed  to  this  court.  The  cause 
was  submitted  upon  briefs. 

Jesse  B.  Thomas,  for  the  appellants. 

J.  Shields  and  J.  C.  ConJcling,  for  the  appellees. 

Tee  AT,  Justice,  delivered  the  opinion  of  the  court: 

This  was  an  action  of  assumpsit,  brought  by  the  appellees  against 
the  appellants.  The  declaration  alleges  that  the  appellees  were  the 
bona  fide  holders  of  a  bank  note  made  by  the  appellants,  of  the 
denomination  of  $100  (setting  out  the  date  and  number,  and  par- 
ticularly describing  the  note);  that  the  note  was  divided  by  the 
appellees  into  two  parts,  for  the  purpose  of  being  transmitted  by 
mail;  that  the  agent  for  the  appellees  put  the  right  hand  half  of 
the  note  into  the  postoffice  at  Charleston,  Illinois,  enclosed  in  a 
letter  directed  to  the  appellees,  at  Philadelphia;  which  letter,  with 
the  enclosure  of  the  half  note,  was  never  received  by  them,  but  was 
lost;  and  that  the  appellees  presented  the  left  hand  half  to  the 
appellants,  demanding  payment  of  the  note,  which  was  refused. 

The  appellants  demurred  to  the  declaration,  and  the  court  over- 
ruled the  demurrer.  The  appellants  abiding  by  their  demurrer,  the 
court  rendered  judgment  against  them  for  the  amount  of  the  note. 
An  appeal  is  prosecuted  to  this  court,  and  the  appellants  assign  for 
error  the  decision  of  the  court  in  overruling  the  demurrer  to  the 
declaration. 

The  question  for  determination  is,  can  the  holder  of  a  bank  note, 
who  has  divided  it  for  the  purpose  of  transmission  by  mail, 
[*136]  *and  has  lost  one  half,  recover  of  the  maker  the  amount  of 
the  note,  upon  presentation  of  the  other  half. 

The  rightful  owner  of  a  note  or  bill  negotiable  by  delivery,  can- 
not recover  of  the  maker  or  acceptor  upon  proof  that  it  has  been 
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lost  or  stolen,  for  it  may  get  into  the  hands  of  a  third  person,  for  a 
good  consideration,  and  without  any  notice  of  the  loss  or  larceny, 
who  would  be  entitled  to  recover  of  the  maker  or  acceptor,  on  the 
ground  that  if  one  of  two  innocent  persons  is  to  suffer,  it  should  be 
the  one  who  has  occasioned  the  loss  or  injury.  But  where  it  is 
}<hown  that  the  note  or  bill  is  destroyed,  the  owner  can  recover,  for 
the  maker  or  acceptor  can  never  be  called  upon  make  payment  to 
any  other  person.' 

Has  there  been  such  a  destruction  of  the  note  in  question,  as  to 
authorize  a  recovery  by  the  appellees  ?  This  point  has  been  fully, 
and  we  think  satisfactorily,  determined  in  the  case  of  Hinsdale  v. 
The  Bank  of  Orange.^  In  that  case,  the  plaintiffs,  being  the  hold- 
ers of  bank  notes  issued  by  the  defendants,  cut  them  into  two  parts 
and  put  the  right  hand  halves  into  the  postoffice,  enclosed  in  a  letter 
to  their  correspondent,  which  letter,  with  the  enclosures,  was 
received  by  him.  The  left  hand  halves  were  afterwards  enclosed 
and  directed  in  the  same  manner,  but  were  never  received. 

The  plaintiff  presented  the  half  notes  received,  and  payment 
being  refused,  the  court  gave  judgment  against  the  bank  for  the 
amount  of  the  notes,  and  interest  from  the  demand.  The  court 
there  decide  that  the  severance  of  the  notes  amounted  to  a  destruc- 
tion of  their  negotiability,  and  the  plaintiffs  presenting  one  set  of 
the  half  notes,  and  showing  themselves  the  owners  of  the  whole 
notes,  at  the  time  they  were  divided,  were  entitled  to  recover, 
because  the  negotiability  of  the  notes  being  at  an  end,  the  finder  or 
holder  of  the  lost  halves  would  have  no  right  to  claim  payment  of 
the  makers.  See  also  the  cases  of  Patton  v.  Bank  of  South  Caro- 
lina,^ U.  jS.  Bank  V.  Sill,*  and  Farmers'  Bank  v.  Reynolds,^  where 
the  same  doctrine  is  held. 

In  this  case,  the  appellants,  by  abiding  by  their  demurrer,  admit 
the  ownership  of  the  appellees  in  the  whole  note,  at  the  time  it 
was  severed,  the  presentation  of  one  of  the  halves  and  the  loss  of 
the  other.  A  half  of  a  note  not  being  negotiable,  the  appellants 
can  never  be  injured  by  the  production  of  the  lost  half.  They  are 
effectually  protected  against  the  finder  or  holder  of  the  lost  half, 
because  he  will  be  unable  to  show  himself  the  owner  of  the  half 
already  presented. 

The  appellees  are,  therefore,  clearly  entitled  to  judgment. 

The  judgment  of  the  Circuit  Court  is  afiirmed,  with  costs. 

Judgment  affirmed, 

»  Chit,  on  Bills,  279,  294.  «  6  Wend.,  378. 

8  2  Nott.  &  McCord,  464  *  5  Conn.,  106. 

6  4  Rand.,  186. 
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[*137]    *Martin  Joseph,  impleaded,  etc.,  appellant,  v.  Walderman 
Fisher,  appellee. 

Appeal  from  Adams. 

To  justify  a  verdict  against  a  defendant,  who  is  sued  as  a  partner,  proof  should  be  pro- 
duced, either  that  the  defendant  had  admitted  the  existence  of  the  partnership,  or 
had  done  some  act  from  which  a  jury  might  fairly  infer  that  a  partnership  existed. 

Where  a  defendant  is  sued  as  a  memb3r  of  a  partnership,  in  which  he  had  formerly  been 
a  partner,  on  an  account  for  goods  sold  and  delivered,  if  it  is  proved  that  some  of  the 
articles  mentioned  in  the  account  were  purchased  durina:  the  existence  of  the  partner- 
ship, notice,  to  the  plaintiff,  of  the  dissolution,  must  be  shown,  to  discharge  the  defend- 
ant from  the  remainder  of  the  account,  uij 

A  defendant  cannot  assign  for  error,  that  other  persons  should  have  been  joined  as  plain- 
tiffs. Such  an  objection  should  be  made  in  the  court  below,  where,  if  well  founded,  it 
would  be  ground  for  a  nonsuit,  (b) 

This  cause  was  beard  in  the  court  below,  at  the  November  spec- 
ial term,  1838,  before  the  Hon.  James  H.  Ralston. 

A..   Williams  and  J^ohn  Johnston,  for  the  appellant. 

M.  Mc  Connel  and  J.  A.  McJDoxigall,  for  the  appellee. 

LocKwooD,  Justice  delivered  the  opinion  of  the  (old)  court: 
This  was  an  action  brought  by  Fisher  against  Martin  Joseph, 
Joseph  Bence,  and  others,  before  a  justice  of  the  peace,  on  an 
account  for  groceries,  made  out  against  Messrs.  Bence  &  Co.,  in 
favor  of  W.  Fisher  &  Co.  The  first  charge  in  the  account,  was  in 
April,  1837,  and  the  last  in  August  of  the  same  year.  On  the  trial 
before  the  justice,  judgment  was  given  in  favor  of  Fisher,  against 
Martin  Joseph  and  the  other  defendants.  The  cause  was  taken  by 
appeal  into  the  Circuit  Court  of  Adams  county,  and,  on  the  trial  iu 
that  court,  a  judgment  was  also  rendered  in  favor  of  Fisher.  The 
bill  of  exceptions,  taken  on  the  refusal  of  the  court  below  to  grant 
a  new  trial,  contains  the  testimony  on  which  the  judgment  was 
rendered.  From  which  it  appears  that  the  plaintiff  below  proved 
by  N.  Twig,  that  he  knew  .Joseph  Bence  and  Casper  Joseph,  and 
understood  the  defendants  were  in  partnership,  in  a  grocery  in 
Quincy,  near  the  grocery  of  the  ])laintiff.  He  never  saw  Martin 
Joseph  in  plaintiff's  grocery,  but  did  see  Josepli  Bence  take  a  bar- 
rel, or  perhaps  two,  and  supposed  that  they  contained  brandy.  The 
plaintiff  also  pi'oved  by  one  L.  W.  F.  Butts,  that  he  had  been  a  clerk 
in  the  store  of  the  plaintiff;  that  the  plaintiff  had  the  reputation  of 
keeping  fair  and  honest  books;  that  he  had  seen  Joseph  Bence 
dealing  with  the  plaintiff,  and  understood  that  the  defendant  was 
formerly  a  partner  in  the  firm  of  J.  Bence  &  Co.;  had  seen  Joseph 
Bence  at  the  plaintiff's  grocery,  dealing.  That  he  had  seen  said 
Bence  take  some  empty  bottles  and  barrels  across  the  street, 
[*138]  from  the  plaintiff's,  to  "the  grocery  of  J.  Bence  &  Co.;  *but 
never  saw  the  defendant  purchase  anything  of  the  plaintiff. 

(a)  Accord  Ellis  Adams  v.  Branson,  40  HI.,  455.    See  Warren  v.  Ball,  37  111.,  76. 

(b)  See  Snell  v.  Deland,  43  III.,  333,  and  Denslow's  note. 
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The  sign  over  the  grocery  of  J.  Bence  &  Co.,  was  J.  Bence  &  Co., 
wliich  sign  remained  over  the  door  as  long  as  a  grocery  Avas  kept 
tiiere.  Another  witness  testified,  that  he  lived  in  the  vicinity  ol" 
said  grocery;  had  seen  Bence  twice  or  thrice  take  from  the  grocery 
of  the  plaintiff,  bottles  of  beer  or  porter,  he  thought  half  a  dozen 
each  time;  that  the  sign  was  as  above. 

A  witness  called  on  the  part  of  the  defendant  testified,  that  the 
defendant  had  been  in  partnership  with  Joseph  Bence,  Severin 
Bence,  and  Casper  Joseph,  but  did  not  agree  very  well  with  Jose))h 
Bence,  and  in  consequence  dissolved  in  the  month  of  April,  18:37, 
after  they  had  been  in  partnership  about  two  or  three  months;  that 
the  grocery  continued  in  the  same  house,  under  the  same  sign,  after 
Martin  Joseph  retired  from  the  said  firm,  until  some  time  late  in 
the  summer  of  188V;  and  that  after  the  said  Bence  &  Co.  quit 
keeping  grocery,  to  wit,  in  the  month  of  October,  1837,  the  plain- 
tiff called  on  Joseph  Bence,  in  witness'  presence,  and  settled  with 
him  for  said  grocery  account,  and,  on  said  settlement,  it  Avas  ascer- 
tained that  there  was  due  said  plaintiff,  on  said  account,  about  $66, 
and  that  said  plaintiff  took  the  note  of  said  Joseph  Bence  for  the 
amount  thus  found  to  be  due  him,  and  asked  witness  if  he  would 
not  sign  said  note,  as  surety  of  said  Bence;  that  said  plaintiff  did 
not  say,  in  the  settlement  of  said  account,  anything  about  consider- 
ing Martin  Joseph  bound  for  said  account.  This  was  all  the  tes- 
timony adduced  on  the  trial.  The' court  instructed  the  jury,  that 
if  they  believed  that  W.  Fisher  settled  his  account  with  Joseph  Bence, 
on  account  of  the  grocery  dealings,  and  took  the  note  of  Joseph 
Bence  for  the  balance  due  him,  they  would  find  for  the  defendant. 

The  jury,  however,  found  a  verdict  for  the  plaintiff,  for  $94.65. 
The  defendant,  Martin  Joseph,  thereupon  moved  the  court  for  a 
new  trial,  for  the  following,  among  other  reasons,  to  wit,  because 
the  verdict  was  contrary  to  the  instructions  of  the  court,  and 
against  evidence.  This  motion  the  court  oveiTuled,  and  gave 
judgment  for  the  plaintiff  below.  Numerous  errors  have  been 
assigned;  it  is,  however,  only  necessary  to  notice  the  following  one, 
to  wit,  the  refusal  of  the  court  to  grant  a  new  trial. 

Was  the  testimony  in  this  case  sufficient  to  justify  a  verdict 
against  the  appellant  ?  We  think  not.  It  was  incumbent  on  the 
plaintiff  below  to  prove,  not  only  the  delivery  of  the  goods,  but 
that  Martin  Joseph  was  a  partner  of  the  firm  of  J.  Bence  &  Co. 
Neither  of  the  witnesses  prove  that  Martin  Joseph  ever  purchased 
any  of  the  groceries  charged  in  the  plaintiff's  account.  The  mere 
understanding  of  the  plaintiff's  witnesses,  that  Martin  Joseph  was  a 
partner,  is  certainly  too  loose,  and  would,  if  allowed,  lead  to  dan- 
gerous consequences.  To  justify  a  verdict  against  a  defendant, 
who  is  sued  as  a  partner,  proof  ought  to  have  been  given,  either 
that  the  defendant  had  admitted  the  existence  of  the  part- 
nership, *or  had  done  some  act  from  which  a  jury  might  [*139] 
fairly  infer  that  a  partnership  existed. 

The  testimony  introduced,  on  the  part  of  the  defendant  below, 
did  not  prove  that  he  was  a  partner,  after  the  goods  were  pur- 
chased.    If  it  had  clearly  appeared,  from  the  testimony,  that  while 
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the  partnership  existed,  some  of  the  articles  had  been  purchased,  it 
would  then  have  been  incumbent  on  the  defendant  to  have  proved 
notice  of  the  dissolution  of  the  partnership,  to  discharge  him  from 
the  remainder  of  the  account.  This,  however,  does  not  appear  from 
the  testimony.  The  verdict  consequently  was  against  the  evidence, 
and  a  new  trial  should  have  been  granted  by  the  court  below. 

It  Avas  ol)jected  in  the  assignment  of  errors,  that  the  account 
being  made  out  in  the  name  of  W.  Fisher  &  Co.,  the  action  was 
not  correctly  brought  in  tlie  name  of  Walderman  Fisher.  This 
objection  cannot  be  assigned  for  error.  If  more  plaintiifs  ought  to 
have  been  joined  in  the  action,  it  ought  to  have  been  made  the  sub- 
ject of  objection  in  the  court  below,  where,  if  the  objection  was 
well  founded,  it  would  have  been  ground  for  a  nonsuit. 

The  judgment  below  is  reversed,  Avith  costs,  and  the  cause 
remanded  to  the  court  below,  with  instructions  to  issue  a  venire  de 
novo. 

Judgment  reversed. 


Daniel  C.  Pierson  et  al.,  appellants,  v.  David  Robb  at  al., 
appellees. 

Appeal  from  Morgan. 

An  attaching  creditor  who  pursues  an  absconding  debtor  into  another  county,  and  there 
attaches  his  personal  property,  and  brings  it  bade  to  the  county  from  whence  the 
debtor  absconded,  and  from  whence  the  attachment  issued  gains  a  lien  upon  the 
property  thus  attached,  to  the  extent  of  his  demand,  and  is  entitled  to  priority  of  pay- 
ment over  otlier  attaching  creditors,  who  sue  out  attachments  from  the  same  court, 
and  have  their  attachments  levied  upon  the  same  property,  after  its  return  to  the 
county  from  wliich  it  was  carried  by  the  debtor.  He  is  also  entitled  to  the  like  prefer- 
ence over  an  execution  creditor. 

Where  property  of  an  absconding  debtor  is  pursued  and  attached  in  a  foreign  county,  and 
brought  back  to  the  county  from  which  the  attachment  issued,  it  cannot  be  attached 
there,  except  subject  to  the  lien  of  the  prior  attachment,  (a) 

This  cause  was  heard  in  the  Morgan  Circuit  Coui't,  at  the  Novem- 
ber term,  1841,  before  the  Hon.  Samuel  D.  Lockwood,  The  cause 
was  submitted  in  this  court,  upon  briefs.  The  facts  in  the  case  are 
fully  stated  in  the  opinion  of  the  court. 

D.  A.  Smith,  for  the  appellants: 

In  the  case  of  Hagan  v.  Lucas,  10  Peters,  400,  Judge  McLean 
supposes  that  no  such  case  as  an  equal  lien  by  virtue  of  pro- 
[*140]  cesses  *from  different  jurisdictions,  can  exist.  The  case 
under  consideration  refutes  that  supposition.  It  is  true, 
that  after  the  creation  of  a  lien  by  virtue  of  an  attachment,  or  exe- 
cution, from  one  jurisdiction,  it  would  be  utterly  inadmissible,  and 
produce  a  dangerous  conflict  of  jurisdictions,  to  allow  of  the  over- 
ruling of  that  lien,  by  an  attachment,  or  execution,  from  another 
jurisdiction.     The  case  in  hand,  however,  is  not  that.     It  is  the  case 

(a)  See  House  v.  Hamilton,  43  111.,  185,  and  Denslow'e  note. 
136 


SPRINGFIELD.  140 


Pierson  v.  Kobb. 


of  equality  of  lien  by  virtue  of  attachments  from  the  Circuit  Court 
of  Morgan  county,  and  a  justice  of  the  peace  of  that  county,  levied 
.simultaneously.  The  rights  of  the  parties  being  simultaneous  in  the 
agreed  case,  to  a  jurisdiction  that  can  control  the  proceedings  of  both 
the  jurisdictions  from  which  the  attachments  issued.  No  such  alarm- 
ing consequences  can  result,  as  miglit  arise  in  a  conflict  of  jurisdic- 
tion, for  example,  between  a  state  and  federal  court.  I  suppose 
that  this  case  is  to  be  decided  on  the  same  principles  as  if  the  prop- 
erty attached,  had  been  levied  on  by  virtue  of  executions  of  equal 
liens  from  different  jurisdictions,  and  application  was  made  by  an 
agreed  case,  by  the  parties  in  interest,  before  a  controlling  juris- 
diction— to  di.stribute  the  proceeds  of  the  sale — according  to  their 
I'espective  rights.  It  may  be  said  that  the  deputy  sheriff  and  con- 
stable, at  the  time  of  the  seizure  of  the  property  on  attachments, 
ought  to  have  divided  it.  True;  but  if  they  did  not,  what  then? 
The  court  below  (nor  can  this),  did  not  know  enough  of  the  value 
of  the  respective  items  of  property  to  go  through  the  ministerial 
office  of  dividing  the  property.  All  that  can  be  done  in  the  prem- 
ises is,  to  direct  the  application  of  the  proceeds.  At  the  time  of 
the  seizure  of  the  property  in  Pike  county,  I  suppose  that  a  lien 
attached  on  it  in  favor  of  all  the  attachments  that  were  in  the 
hands  of  the  sheriff,  his  deputy,  and  the  constable  who  levied  the 
attachments.  If  executions  were  delivered  simultaneously  in  dif- 
ferent cases,  to  the  sheriff  and  his  dejDuty,  and  the  deputy  should 
levy  the  one  in  his  hands,  and  have  a  sale  under  it  of  personalty, 
would  it  not,  in  the  application  of  the  proceeds  of  the  sale,  be  as 
much  for  the  benefit  of  the  execution  in  the  hands  of  the  sheriff,  as 
the  one  in  the  hands  of  his  deputy?  In  questions  of  this  sort,  it 
would  be  utterly  inadmissible  to  object  to  the  legal  identity  of  a 
sheriff  and  his  deputy.  What  constitutes  a  levy  of  an  attachment 
or  execution  ?  That  the  officer  having  the  same,  should  seize  per- 
sonal property  while  such  attachment  or  execution  is  operative. 
It  is  not  the  indorsement  of  the  levy  on  the  attachment  or  execu- 
tion, that  makes  the  lev}'.  That  is  the  most  convenient  evidence  of 
the  levy — but  not  essential  to  the  validity  of  a  levy.  In  17  Johns., 
116,  it  is  said,  "If  a  sheriff  makes  a  levy  on  goods  on  an  execution, 
and  afterwards  a  second  execution  comes  to  his  hands,  the  levy  is 
sufficient  for  both,  and  he  may  sell  the  goods  as  well  on  the  second 
as  the  first  execution." 

It  may  be  that  a  case  in  Cowen  (I  believe  it  was  in  the  second 
volume),  which  was  referred  to  in  the  court  below,  may  be 
iidduced  *as  authority  in  this  court.  If  I  do  not  forget  the  [*14l] 
import  of  that  case,  it  was  to  the  effect,  that  executions 
delivered  to  the  sheriff  at  the  same  time,  were  not  to  be  satisfied  in 
case  of  deficiency  of  property  Joa?•i^:»a.s^s^«,  or  according  to  equal  fel- 
lowship proportions;  but  the  proceeds  were  to  be  divided  dollar  for 
dollar,  until  the  satisfaction  of  the  smaller  executions,  and  then  the 
surplus  Avas  to  be  applied  to  the  larger.  No  authority  is  cited  to 
support  the  opinion,  and  it  is  respectfully  submitted,  that  none  can 
be  found,  in  accordance  with  sound  sense  and  simple  evenhanded 
justice,  to  sustain  it.     Judge  McLean,  in  the  case  from  10  Peters, 
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400,  says,  in  speaking  of  executions,  their  lien,  etc.,  "  Wliere  there 
is  no  priority  on  the  sale  of  the  goods,  the  proceeds  should  be 
applied  in  proportion  to  the  sums  named  in  the  executions."  This 
rule  of  decision  is  consistent  with  the  maxim,  "  equality  is  equity," 
and  which,  as  I  understand,  applies  in  all  cases  ot"  parity  of  lien, 
where  thei'e  is  a  deficiency  of  proceeds  to  satisfy  the  demands 
involving  the  lien. 

If  the  view  I  have  presented  of  the  case  (which  I  take  to  be  the 
proper  one),  be  not  sustainable,  I  presume  there  can  be  no  doubt 
about  the  equality  of  the  rights  of  the  appellants  with  the  rights  of 
Robb,  such  as  they  may  be,  if  the  twenty-fourth  section  of  "  An 
act  concerning  attachments"  be  taken  into  consideration.  It  seems 
to  be  the  design  of  that  law,  that  proceedings  in  attachment  should 
be  put  on  the  same  footing  of  proceedings  in  bankruptcy,  as  by  the 
laws  of  England.  This  policy,  I  suppose,  was  intended  to  prevent 
scrambling  between  attachment  creditors,  and  to  promote  the  prin- 
ciple that  "equality  is  equity." 

William  Thomas,  for  the  appellees: 

When  the  attachments  were  levied  in  Pike  county,  the  officers 
making  the  levy,  acting  under  process  issuing  from  different  courts, 
should  have  separated  the  property,  and  each  have  taken  sufficient 
to  satisfy  their  respective  claims:  Camphell  v.  linger,  1  Cowen, 
215. 

Where  there  are  several  executions  issuing  from  different  courts, 
and  in  the  hands  of  different  officers,  the  first  levy  upon  personal 
property  has  the  preference:      Wylie  p.  Hyde,  13  Johns.,  249. 

When  property  is  once  taken  on  execution,  it  cannot  be  taken 
again  by  another  officer  acting  under  a  different  jurisdiction:  Hagan 
V.  Lucas,  10  Peters,  400-3. 

The  constable  having  levied  upon  the  whole  property,  no  other 
officer  had  the  right  to  seize  upon  it,  and  thereby  divest  him  of  his 
rights. 

The  rule  of  distribution,  in  this  case,  must  conform  to  the  legal 
rights  of  the  parties,  the  rule  in  equity,  and  that  adopted  in  cases 
where  the  court  creates  the  fund,  does  not  apply,  and  the  parties 
are  entitled  to  distribution  according  to  their  legal  rights:  Cod- 
'loise  V.  Gelston,    10  Johns.,  530-1;  MclJennott  v.  /Strong,  4  Johns. 

Ch.  R.,  691. 
[*142]  *It  was  contended  in  the  court  below,  in  behalf  of  the 
four  creditors  whose  attachments  were  levied  by  the  con- 
stable in  Pike  county,  that  he  and  the  sheriff  should,  at  the  time  of 
the  levy,  have  divided  the  property  equally,  until  the  lesser  claims 
were  satisfied,  and  the  balance  should  have  gone  to  the  satisfaction 
of  the  larger  claims,  according  to  the  decision  in  Cowen;  but  the 
court  required  a  pro  rata  distribution,  to  which  no  exception  was 
taken;  yet  the  counsel  for  the  defendants  in  error  insist  that  if 
there  is  any  en-or  in  the  decision  of  the  Circuit  Court,  it  is  upon 
this  point. 
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Treat,  Justice,  delivered  the  opinion  of  the  court: 
This  was  originally  a  proceeding  by  attachment,  in  the  Morgan 
Circuit  Court,  in  which  Robb  was  plaintiff,  and  one  Giberson  was 
<lefendant.  Stacy  &  Rapp,  Alexander  &  King,  Nicholas  Milburn, 
]-loss  <fc  Freeman,  William  Gilliam,  John  E.  Denny,  Keener  & 
Chambers,  English  &  Monroe,  Jacob  Strawn,  Joseph  Duncan,  John 
Seibs,  and  the  appellants  interpleaded,  claiming  the  property 
attached.  The  cause  Avas  tried  by  the  court,  upon  an  agreed  state 
of  facts,  substantially  as  follows:  Giberson,  the  debtor,  absconded 
from  Morgan  county,  on  the  night  of  the  19th  of  September,  1841, 
with  the  intention  of  departing  from  the  state,  taking  with  him  all 
the  property  in  question,  but  the  corn  and  oats.  Early  on  the 
morning  of  the  20th  of  September,  Robb  sued  out  his  attachment 
from  tiie  Circuit  Court,  and  Stacy  &  Rapp,  Alexander  &  King, 
Milburn,  and  Ross  &  Freeman,  severally  obtained  attachments  from 
a  justice  of  the  peace.  The  deputy  sheriff  and  constable  thereupon 
started  in  pursuit  of  Giberson,  with  these  attachments,  and  in  the 
evening  of  the  same  day  overtook  him  in  Pike  county,  and  seized 
and  attached  all  the  property  in  dispute,  but  the  corn  and  oats. 
On  the  same  day,  the  appellants  sued  out  attachments  from  the 
Circuit  Court,  and  put  them  in  the  hands  of  the  sheriff,  but  he  did 
not  pursue  Giberson.  Subsequently,  English  &  Monroe,  Keener  & 
Chambers  and  Denny  obtained  attachments  from  a  justice  of  the 
peace,  and  Strawn  one  from  the  Circuit  Court.  These  attachments, 
together  w^th  those  obtained  by  the  appellants,  and  an  execution 
in  favor  of  Gilham,  were,  upon  the  return  of  the  deputy  sheriff  and 
constable  from  Pike  county,  levied  on  the  property  taken  by  them. 
All  the  attachments  and  the  execution  were  levied  on  the  corn  and 
oats  left  by  Giberson  in  Morgan  county,  Duncan  made  his  distress 
warrant,  under  which  his  bailiff  attached  the  corn  and  oats.  The 
plaintiffs  in  the  attachments  first  issued  by  the  justice  of  the  peace 
obtained  judgments  on  their  demands,  on  the  30th  of  September, 
on  personal  service  on  Giberson.  The  plaintiffs  in  the  attachments 
subsequently  issued  by  the  justice  of  the  peace,  obtained  judg- 
ments on  the  nth  of  October.  At  the  October  term  of  the  Morgan 
Circuit  Court,  Seibs  recovered  judgment  against  Giberson,  in  an 
appeal  suit.  The  plaintiffs  in  the  attachments  issued  from 
the  Circuit  Court,  were  all  entitled  to  judgment  *at  the  [*143] 
October  term.  The  parties  agreed  that  the  Circuit  Court 
might  decide  upon  their  respective  rights  to  the  property  attached, 
and  that  the  same  should  be  sold  and  the  proceeds  applied  accord- 
ingly, subject  to  an  appeal  to  this  court.  The  Circuit  Court 
decided  that  Duncan  was  entitled  to  be  paid  out  of  the  proceeds  of 
the  corn  and  oats,  the  amount  of  his  rent;  that  Robb,  Stacy  &  Rapp, 
Alexander  &  King,  Milburn,  and  Ross  &  Freeman  were  entitled  to 
the  proceeds  of  the  property  taken,  except  the  corn  and  oats,  until 
their  claims  were  satisfied,  the  balance  of  the  proceeds  of  the  whole 
property  to  be  divided  among  the  other  parties.  An  appeal  is 
taken,  and  the  appellants  assign  for  error  the  decision  of  the  court 
in  giving  preference  to  the  claims  of  Robb,  Stacy  &  Rapp,  Alex- 
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ander  &  King,  Milburn,  and  Ross  &  Freeman,  over  the  claims  of 
the  appellants. 

The  twenty-fourth  section  of  the  attachment  act'  provides  that, 
where  several  attaching  creditors  obtain  judgments  at  the  same 
term  of  the  court,  on  attachments  issued  against  the  same  debtor, 
and  returnable  to  the  same  term,  the  judgments  shall  be  paid  joro 
rata,  out  of  the  proceeds  of  the  property  attached.  Under  that 
act,  the  sheriff  or  constable  in  the  service  of  the  attachment,  as  in 
other  process,  Avas  confined  to  the  county  in  which  the  attachment 
issued,  and  if  the  creditor  desired  to  attach  other  property  of  the 
debtor,  in  a  different  county,  he  could  only  do  so  by  obtaining  an 
attachment  dii-ected  to  the  sheriff  of  the  county  in  W'hich  the  prop- 
erty was  to  be  found,  as  provided  by  the  thirty-second  section  of 
the  same  act.  To  obviate  in  some  respects  this  difficulty,  the  "Act 
concerning  attachments,"  approved  January  31,  1840,^^  was  passed, 
providing  that,  where  the  defendant  shall  be  in  the  act  of  abscond- 
ing with  his  goods  and  effects,  it  shall  be  lawful  for  the  officer  in 
whose  hands  any  attachment  is  placed  to  pursue  him  to  any  county 
in  the  state,  and  to  levy  upon  and  take  the  goods  and  chattels  of 
the  defendant,  and  bring  them  back  to  the  county  from  whence  the 
attachment  issued.  Under  this  law,  the  deputy  sheriff  and  con- 
stable pursued  Giberson  to  Pike  county,  attached  his  property,  and 
broixght  it  back  to  Morgan  county. 

The  question  now  arises,  did  the  plaintiffs  in  these  attachments, 
by  reason  of  their  superior  diligence,  gain  any  preference  over  the 
appellants,  whose  attachments  were  issued  subsequently,  and  not 
levied  on  the  pi'oiierty  in  question  till  after  it  was  brought  back  to 
Morgan  county.  If  the  property  had  been  originally  levied  on  in 
Morgan  county,  there  is  no  doubt  but  the  appellants  would  be 
entitled  to  a,  jjro  rata  division  of  the  proceeds,  with  the  other  credi- 
tors. We  are  of  the  opinion  that  the  creditors  who  pursued  Giber- 
son  into  Pike  county  gained  a  complete  lien,  to  the  extent  of  their 
demands,  upon  the  property  there  attached.  The  other  attach- 
ments were  no  lien  upon  the  propert}'^  in  Pike  county,  nor 
[*144]  could  they  be  *made  a  lien  upon  it,  unless  in  the  hands  of 
an  officer  in  that  county,  and  levied  by  him.  When  brought 
back  to  Morgan  county,  the  property  could  only  be  attached  sub- 
ject to  the  prior  lien  acquired  in  Pike  county.  It  is  but  fair  to  pre- 
sume that  Giberson  was  pursued  at  the  instance  of  the  creditors 
who  have  been  preferred,  and  not  by  the  mere  volition  of  the  offi- 
cers. The  preference  given  them  is  but  the  reward  for  their 
superior  diligence.  The  other  creditors,  by  sleeping  upon  their 
rights,  while  the  former  were  pursuing  the  debtor  and  attaching 
his  property  in  a  distant  county,  have  no  good  reason  to  complain 
of  this  preference  thus  given.  The  judgment  of  the  Circuit  Court 
is,  therefore,  affirmed,  with  costs. 

Judgment  affirmed. 

>  R.  L.,  92;  Gale's  Stat.,  71.  2  Laws  of  1839-40,  30. 
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John  Prink  et  al.,  owners  of  the  Steamboat  Frontier,  appellants, 

V.  Charles  P.  King,  administrator  of  George  Almarode, 

deceased,  appellee. 

Appeal  from  Marsliall. 

It  is  a  settled  principle  that,  during  the  term  of  the  court,  the  record  is  in  the  power,  and 
under  the  control,  of  the  court,  and  orders,  judgments,  and  decrees  may  be  modified 
or  rescinded  at  the  term  for  cause  shown.  This  is  a  discretionary  power  which  all 
courts  possess;  and,  therefore,  the  manner  of  its  exercise  cannot  be  assigned  as  error. 

Under  the  "Act  authorizing  the  seizure  of  boats  and  other  vessels  by  attachment,  in  cer- 
tain cases,"  unless  the  affldavit  states  that  the  indebtedness  accrued  while  the  boat  was 
running  on  the  navigable  waters  of  this  state, it  would  be  clearly  defective,  and  all  pro- 
ceedings under  it  would  be  void,  tinless  the  affidavit  were  amendable;  but  the  affidavit 
may  be  amended,  as  in  other  cases  of  attachment. 

Statutes  in  pari  materUi,  must  be  construed  together,  so  as  to  effect  their  several  objects. 

Where  a  defendant  moved  to  dismiss  a  suit  by  attachment,  on  account  of  the  insufficiency 
of  the  affidavit,  and  the  motion  was  sustained,  and  subsequently  the  court  set  aside  thi^. 
order  dismissing  the  suit,  and  permitted  the  plaintiff  to  amend  his  affldavit:  Held,  thoX 
the  defendant  could  not  assign  for  error  the  neglect  of  the  court  to  dismiss  the  suit,  as 
no  motion  for  that  purpose  was  made  after  the  amendment. 

Where  a  plea  has  been  adjudged  bad  on  demurrer,  it  is  not  error  to  strike  the  plea  from 
the  files,  though  it  is  an  irregularity. 

Where  a  suit  is  commenced  by  attachment  against  a  boat,  and  one  of  the  owners  comes  in 
and  pleads  to  the  action,  it  is  improper  to  permit  another  owner  afterwards  to  come  in 
and  defend  the  action. 

In  an  action  for  debt,  where  the  declaration  shows  an  indebtedness  for  services  rendered, 
and  a  note  executed  by  a  clerk  for  the  amount  of  the  indebtedness,  and  avers  that  the 
clerk  had  authority  to  execute  the  note,  a  plea  denyuig  such  authority  is  bad  on 
demurrer. 

To  a  declaration  in  a  suit  by  attachment  against  a  boat,  which  alleged  an  indebtedness 
for  services  as  engineer,  while  the  boat  was  running  upon  the  navigable  waters  of  the 
state  of  Illinois,  the  defendants  pleaded  in  bar,  that  the  services  were  rendered,  and 
the  cause  of  action,  accrued  in  the  state  of  Missouri,  and  not  on  the  Illinois  River,  in  the 
state  of  Illinois:  Held,  that  the  plea  was  bad  on  demurrer,  because,  while  it  professed 
to  answer  the  whole  declaration,  it  only  answered  one  fact,  out  of  which  the  indebted- 
ness in  part  arose. 

^^^lere  a  declaration  in  a  suit  by  attachment  against  a  boat,  alleged  an  indebt- 
edness *to  the  plaintiff  for  services,  and  in  one  count  concluded  as  follows:     r^-,  , -n 
"  whereby  tho  boat  became  liable  for  the  payment  to  the  said  plaintiff  of     L    -^^^J 
the  said  sum  of  money,"  and  in  the  other  count  concluded  as  follows:  "  by 
reason  whereof  an  action   has  accrued,"  etc.:    Held,  that  the  action  was 
debt,  and  the  judgment  properly  rendered  in  debt  and  damages. 

Where  a  suit  by  attachment  is  instituted  against  a  boat,  and  the  owners  come  in  and  make 
themselves  defendants,  if  the  proof  justifies  it,  it  is  not  error  for  the  court  to  render  a 
judgment  against  the  owners,  and  to  award  a  special  writ  of  execution  to  sell  the  boat. 

This  cause  was  heard  below,  before  the  Hon.  Thomas  Ford. 

0.  Peters  and  G.  Spring,  for  the  appellants. 

N".  H.  Purple,  for  the  appellee. 

Breese,  Justice,  delivered  the  opinion  of  the  court:* 
On  the  22d  day  of  June,  1840,  George  Almarode,  whose  admin- 
istrator (he  having  since  deceased)  is  appellee  in  this  case,  sued  out 
a  writ  of  attachment  from  the  Peoria  Circuit  Court,  returnable  to 
the  July  term  thereafter,  against  the  steamboat  Frontier,  on  an 
affidavit  made  by  him,  stating  that  the  "  Steamboat  Frontier  and 
her  owners,  all  of  whom  are  unknown  to  him,  are  justly  indebted 

'  Wilson,  Chief  Justice,  and  Smith,  Justice,  were  not  present  at  the  hearing 
of  this  cause. 

XoTE.— As  to  attachment  of  water  craft,  see  Williamsen  v.  Hoqan,  46  lU.,  503,  and  Den- 
rIow's  note. 
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to  him  in  the  sum  of  nine  liundred   and   sixteen  dollars  and  nine       i 
cents,  upon  a  certain  promissory  note  as  follows: 

"'•S850..50.  Saint  Louis,  April  15,  1840. 

"  '  One  day  after  date,  for  value  received,  we  promise  to  pay 
George  Almarode,  or  bearer,  eight  hundred  and  fifty  dollars  and 
fifty  cents,  with  interest  at  six  per  cent,  per  annum. 

"  '  Steamboat  Frontier  and  Owners, 

"  ^  By  William  Blakeley,  ClJc.'' 

"And,  also,  for  work  and  labor  as  an  engineer  upon  said  boat, 
subsequent  to  the  date  of  the  note,  to  the  amount  of  fifty-five  dol- 
lars, making  in  all,  with  the  interest  on  the  note,  the  above  sum  ot" 
money,  and  which  is  justly  due  him,  the  whole  amount  being 
unpaid." 

The  writ  of  attachment  Avas  levied  on  the  steamboat  Frontier, 
her  engine,  machinery,  tackle,  etc.,  and  due  advertisement  made,  as 
required  by  law,  and  a  declaration  filed  by  Almarode,  setting  forth, 
in  the  first  count,  an  indebtedness  by  the  boat  to  him,  for  services 
rendered  upon  the  boat  as  engineer,  at  the  instance  and  request  of 
the  masters,  and  of  William  Blakeley,  the  clerk  of  the  boat,  and 
alleging  that  Blakeley,  as  clerk  thereof,  on  such  indebtedness,  exe- 
cuted and  delivered  to  him  the  note  set  out  in  the  afiidavit,  and 
concludes,  "  whereby,  and  by  force  of  the  statute  in  such  case 
made  and  provided,  the  steamboat  Frontier  became  liable 
[*146]  *for  the  payment  to  said  plaintiff,  of  the  said  sum  of  money 
in  said  promissory  note  specified,  together  with  the  interest 
thereon,  according  to  the  tenor  and  effect  of  said  note;"  and  further 
averring,  "that  Blakeley,  as  clerk,  had  full  power  and  authority  to 
execute  and  deliver  said  note  to  plaintiff';"  and  further  averring, 
that  "  said  note  and  said  demand  of  the  said  plaintiff  still  remains 
due  and  unpaid." 

The  second  count  charges  an  indebtedness  by  the  boat  to  the 
plaintiff,  on  the  10th  day  of  May,  1810,  in  the  further  sum  of 
$1,200,  for  the  work  and  labor,  care  and  diligence,  of  the  plaintiff, 
before  that  time,  as  engineer,  done,  etc.,  in  and  about  the  manage- 
ment, and  navigation,  and  service  of  said  steamboat  Frontier, 
running  upon  the  Illinois  river,  a  navigable  stream,  within  the  juris- 
diction of  this  state,  at  the  like  instance  and  request  of  the  captain, 
or  master  of  said  boat,  averring  that  "the  said  debt  or  demand  is 
unpaid,  by  reason  whereof  an  action  has  accrued,"  etc.,  and  dam- 
ages sustained  to  $1,200. 

The  account  filed  was  as  follows: 

"  Steamer  Pt'ontier  to  George  Almarode,  Dr. 

"May  10,  1840,  to  services  on  said  boat  as  engineer,  $1,200;" 

and  a  copy  of  the  note  as  set  out  in  the  declaration  and  aflSdavit. 

At  the  July  term,  1840,  to  wit,  on  the  4th  day  of  August,  1840, 
John  Frink,  representing  himself  to  be  the  owner  of  the  boat, 
moved  the  court  to  dismiss  the  suit,  for  the  want  of  a  sufiicient  affi- 
davit; whereupon  Almarode,  by  his  attorney,  entered  a  motion  to 
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<amend  the  affidavit,  which  the  court  denied,  and  allowed  the  motion 
to  dismiss  the  suit,  at  the  costs  of  Almarode. 

On  the  next  day,  the  5th  day  of  August,  Alraarode's  attorney 
<?ntered  his  motion  to  set  aside  the  judgment  of  dismissal,  and  to 
reinstate  the  cause  on  the  docket,  which  was  allowed  by  the  court, 
to  Avhich  Frink  excepted,  but  no  bill  of  exceptions  was  taken. 

On  the  same  day  on  x\lmarode's  motion,  leave  was  given  him  to 
amend  his  aflSdavit,  which  was  also  excepted  to,  but  no  bill  of 
exceptions  tendered  or  signed.  The  amendment  to  the  affidavit  is 
as  follows:  "And  the  said  George  Almarode,  by  leave  of  the  court, 
and  by  way  of  amendment  to  this  affidavit,  after  being  duly  sworn, 
states  further,  that  the  aforesaid  indebtedness  accrued  to  him  for 
services  rendered  by  him,  and  for  work  done  as  engineer,  upon  the 
said  steamboat  Frontier,  while  she  was  running  upon  the  navigable 
waters  of  the  Illinois  river,  in  the  state  of  Illinois,  and  within  the 
jurisdiction  of  that  state,  under  a  contract  with  the  masters,  and 
some  of  the  owners  of  the  said  boat." 

No  other  steps  appear  to  have  been  taken  at  the  July  term.  At 
the  next  term,  on  the  19th  of  October,  Frink  moved  to  quash  the 
writ,  which  was  denied,  and  then  asked,  on  the  next  day,  for  an 
extension  of  time  to  plead,  Avhich  was  denied;  Avhereupon  Almarode 
entered  a  rule  against  him  to  plead  by  the  next  morning.  On  the 
same  day,  the  20th  of  October,  Martin  O.  Walker  appeared 
*and  represented  himself  to  be  one  of  the  owners  of  the  [*147] 
boat,  and,  by  his  attorney,  entered  his  motion  that  Alma- 
rode file  a  more  explicit  bill  of  particulars,  which  motion  the  court 
overruled;  thereupon  Almarode  entered  a  rule  against  him  to  plead 
by  the  next  morning. 

On  the  22d  of  October,  Walker  filed  a  demurrer  to  the  first  count 
of  the  declaration,  which  the  court,  after  argument,  overruled,  and, 
on  motion  of  Almarode's  attorney,  leave  was  given  him  to  amend 
his  declaration,  by  adding  an  additional  count. 

Under  this  leave,  Almarode's  attorney  amended  the  declaration, 
by  further  averring,  without  applying  it  to  either  count  in  particu- 
lar, though  manifestly  intended  for  the  first  count,  as  follows: 
*'That  the  aforesaid  indebtedness  accrued  to  him,  the  said  plaintiff, 
for  services  rendered  and  work  done  by  said  plaintiff,  as  engineer, 
upon  said  steamboat  Frontier,  while  she  was  being  and  running 
upon  the  navigable  waters  of  the  Illinois  river,  in  the  State  of  Illin- 
ois, and  within  the  jurisdiction  of  this  state,  under  a  contract  and 
contracts  with  the  master,  clerk,  and  some  of  the  owners  of  the  said 
boat;"  and  also  by  inserting  two  additional  counts,  one  of  which  is 
an  insimul  comjnitassent  with  Blakeley,  the  clerk,  upon  which  he 
executed  the  note,  etc.,  averring  authority  in  him  to  make  the  set- 
tlement, and  execute  the  note,  "as  evidence  of  the  indebtedness  of 
the  owners  of  the  boat."  The  other  count  alleges  a  general  indebt- 
edness in  the  sura  of  $1,200,  for  services  as  engineer,  on  the  boat, 
etc.  No  objection  was  made  to  this  mode  of  compliance  with  the 
leave  to  amend  the  declaration. 

Frink  then  pleaded,  first,  that  the  steamboat  Frontier  is  not 
indebted  to  the  plaintiff,  Almarode,  for  services  rendered  as  engi- 
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iieer  of  the  said  boat,  while  she  w!is  being  and  running  upon  the 
navigable  waters  of  the  Illinois  river,  in  the  state  of  Illinois,  in 
manner  and  form,  etc.,  concluding  to  the  country;  and  for  further 
plea,  he  says,  that  the  boat  is  not  iridebtcd  to  the  plaintiff,  in  man- 
ner and  form,  etc.,  concluding  to  the  country.  Issue  was  taken 
thereon. 

Under  the  first  plea,  Frink  filed  a  notice  that  he  would  give  in 
evidence  and  prove  certain  matters  in  discharge,  to  which  excep- 
tions were  filed  by  Almarode,  which  it  is  unnecessary  to  particular- 
ize, as  the  record  does  not  show  in  what  manner  the  court  disposed 
of  them. 

To  Frink's  first  plea  the  plaintiff  demurred,  and  the  defendant 
joined  in  demurrer,  which  was  sustained  by  the  court. 

At  the  same  time.  Walker,  Avho  had  before  demurred  to  the  first 
count  of  the  declaration,  and  which  was  overruled,  pleaded  to  the 
second  count,  that  the  steamboat  Frontier  was  not  indebted  to  the 
plaintiff,  in  manner  and  form,  etc.;  upon  which  issue  was  taken. 
He  also  pleaded  to  the  second  count,  that  the  boat  is  not  liable  for 
the  payment  of  the  money  specified  in  the  promissory  note,  in  that 
count  mentioned,  "because,  he  says,  that  the  said  Blakeley,  at  the 
time  when,  etc.,  had  not  full  power  and  authority  to  exe- 
[*148]  cute  and  *deliver  the  same  to  the  plaintiff,  in  manner  and 
form,"  etc. ;  concluding  to  the  country. 

He  also  pleaded  to  the  same  count,  that  at  the  time  when,  etc., 
"  the  steamboat  Frontier  was  not  justly  indebted  to  the  plaintiff  in 
the  sum  of  $850.50,  tor  services  upon  said  boat,  as  engineer,  by  said 
plaintiff,  before  that  time  rendered,  in  and  about  the  management, 
navigation,  and  service  of  said  boat,  as  alleged,"  etc.;  upon  which- 
issue  was  joined. 

He  also  pleaded  to  the  whole  declaration,  that  the  boat  was  not 
indebted  to  the  plaintiff,  in  manner  and  form,  etc.;  upon  which 
issue  was  joined. 

He  also  pleaded  that  the  services  of  the  plaintiff  were  rendered, 
.'ind  the  cause  of  action  accrued,  in  the  state  of  Missouri,  and  not 
on  the  Illinois  river,  in  the  state  of  Illinois,  concluding  with  a  ver- 
ification. 

He  also  pleaded  a  set-off,  accompanying  the  plea  with  a  bill  of 
]iarLiculars,  in  which  are  the  same  demands  against  plaintiff,  as  set 
out  in  the  notice  under  Frink's  first  plea.  This  plea  was  traversed 
and  issue  joined. 

He  also  pleaded  payment,  which  was  demurred  to  by  the  plain- 
tiff, but  afterwards  traversed,  and  issue  joined. 

The  plaintiff  demurred  to  Walker's  first  plea,  alleging  want  of 
authority  in  Blakeley  to  execute  tlie  note.  He  also  demurred  to 
Walker's  fourth  and  sixth  pleas,  but  w^aived  the  demurrer  to  the 
sixth,  by  a  traverse  and  issue. 

These  were  the  various  proceedings  in  the  cause,  up  to  the  April 
term,  1841,  at  which  term  the  parties  again  came,  and  were  heard 
upon  the  plaintiff's  demurrer  to  the  first  and  fourth  pleas  of 
Walker,  when  the  same  were  sustained,  and  the  defendant  stood 
by  his  pleas.     At  the  same  time,  by  leave  of  the  court,  the  plaintiff 
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withdrew  his  demurrer  to  Frink's  first  plea,  and  entered  his  motion 
to  strike  that  plea  out,  which  was  allowed,  to  which  the  defendant 
excepted,  but  no  bill  of  exceptions  was  taken.  The  defendants, 
Frink  and  Walkei',  then  filed  their  aifidavit,  and  entered  a  motion 
for  a  change  of  venue,  which  was  allowed,  and  the  cause  sent  to 
the  adjoining  county  of  Marshall. 

At  the  April  term,  1841,  of  the  Mai'shall  Circuit  Court,  the 
defendants  moved  for  continuance,  on  affidavits,  which  was  denied; 
and,  by  consent,  both  matters  of  law  and  fact  arising  in  the  cause, 
were  submitted  to  the  court  for  trial,  and  the  court,  after  hearing 
the  evidence,  etc.,  "finds  the  issues  for  the  plaintiff,  and  adjudges 
that  he  recover  of  and  from  John  Frink  and  Martin  0.  Walker, 
owners  of  the  steamboat  Frontier,  the  debt  in  the  declaration  men- 
tioned, amounting  to  nine  hundred  and  two  dollars,  and  his  dama- 
ges occasioned  by  the  detention  thereof,  amounting  to  fifty-two 
dollars  and  seventy-seven  cents,  and  his  costs,  and  that  he  have  a 
special  execution  therefor,  against  the  said  defendants,  to 
be  levied  *upon  the  said  steamboat  Frontier,  her  engine,  [*149] 
machinery,  rigging,  apparel,  furniture,  and  all  the  appur- 
tenances thereto  belonging." 

The  evidence  is  preserved  in  a  bill  of  exceptions,  but  as  no  ques- 
tions arise  out  of  it,  it  need  not  be  recited. 

The  defendants  have  brought  the  case  here  by  appeal,  pending 
which  the  plaintiff  has  died,  and  the  appearance  of  Charles  P.  King 
is  entered  as  his  administrator. 

The  errors  assigned  are: 

First.  In  setting  aside  the  judgment  of  dismissal,  and  reinstating 
the  cause  on  the  docket. 

Second.  In  granting  Almarode  leave  to  amend  his  affidavit. 

Third.  In  proceeding  to  hear  and  try  the  cause  before  and  with- 
out deciding  Frink's  motion  to  dismiss  for  want  of  a  proper  affi- 
davit. 

Fourth.  In  striking  from  the  files  Frink's  first  plea. 

Fifth.  In  permitting  Almarode  to  Avithdraw  his  demurrer  to 
Frink's  first  plea,  and  then  permitting  the  motion  to  be  made  to 
strike  said  plea  from  the  files,  and  sustaining  said  motion. 

Sixth.  In  sustaining  the  demurrer  to  Walker's  first  plea. 

Seventh.  In  sustaining  the  demurrer  to  Walker's  fourth  plea,  and 
in  not  rendering  judgment  for  the  defendants,  on  sustaining  the 
demurrer,  as  the  declaration  is  bad  and  insuflicient. 

Eleventh.  In  giving  judgment  for  debt  and  damages  when  the 
judgment  should  have  been  for  damages  only. 

TiceJfth.  In  sustaining  the  exceptions  to  the  notice  of  Frink,  filed 
with  his  plea  of  the  general  issue. 

Thirteenth.  In  rendering  judgment  against  Frink  and  Walker, 
and  awarding  execution  against  the  steamboat  Frontier, 

The  eighth,  ninth  and  tenth  assignments  of  error  are  abandoned 
by  the  appellants,  and  are,  therefore,  not  stated. 

Be  lore  examining  the  various  errors  relied  on  for  a  reversal  of 
this  judgment,  it  is  necessary  to  remark  that  the  record  is  made  up 
in  a  very  loose,  inartificial    and  imperfect   manner,    rendering  it 
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extremely  difficult  to  ascertain  what  were  the  various  decisions  of 
the  Circuit  Court,  and  the  order  of  time  in  which  they  were  made. 

The  records  sent  up  here  from  the  various  Circuit  Courts  are 
very  many  of  them  liable  to  the  same  charge,  and  it  may  become 
necessary  either  to  reject  such  records  altogether  or  continue  causes 
from  term  to  term,  until  more  perfect  records  are  sent. 

The  rirst  error  assigned  questions  the  propriety  of  setting  aside 
the  judgment  dismissing  the  suit  on  Frink's  motion,  and  reinstating 
it  on  the  docket.  It  is  a  settled  principle  that,  during  the  term  of 
the  court,  the  record  is  in  the  power  and  under  the  control  of  the 
court,  and  orders,  judgments  and  decrees  may  be  modified,  or 
rescinded,  at  the  term,  for  cause  shown.  This  is  a  discretionary 
power  which  all  courts  possess;  and,  therefore,  the  manner  of  its 
exercise  cannot  be  assigned  as  error. 

The  second  assignment  of  error  involves  the  construction 
[*150]    of  *the  "Act  authorizing  the  seizure  of  boats  and  other 
vessels  by  attachment  in  certain  cases."' 

This  act  entitles  certain  persons,  among  them  engineers,  to  the 
remedy  by  attachment  against  any  boat  or  vessel  built,  repaired  or 
equipped,  or  running  upon  any  of  the  navigable  waters  within  the 
jurisdiction  of  this  state. 

The  affidavit  of  Almarode,  as  first  made,  did  not  state  that  the 
services  for  which  the  claim  was  made  by  him  were  rendered  on 
the  boat,  while  she  was  running  on  the  navigable  waters  of  this 
state,  or  that  the  boat  was  thus  running,  and  for  want  thereof,  it 
was  clearly  defective,  and  all  proceedings  under  it  would  have  been 
void  and  of  no  effect,  Avere  it  not  that  the  same  act  directs,  in  the 
thii-d  section,  that  "  the  like  proceedings  shall  be  had  as  in  other 
cases  of  attachment."  This  has  reference  to  the  general  attach- 
ment law,  passed  on  the  preceding  day,  by  the  twenty-eigthth  sec- 
tion of  which  it  is  declared  that  no  writ  of  attachment  shall  be 
quashed,  etc.,  on  account  of  any  insufficiency  of  the  original  affi- 
davit, if  the  plaintiff,  or  some  credible  person  for  him,  shall  cause 
a  legal  and  sufficient  affidavit  to  be  filed,  and  in  that  event  the  cause 
shall  proceed  as  if  such  proceedings  had  been  originally  sufficient. 

This  act  was  passed,  doubtless,  to  remedy  the  evils  arising  out 
of  the  law  as  it  existed  at  the  time  the  decisions  in  the  cases  of 
ClarJi;  v.  -Roberts,^  and  -Phelps  v.  Yoioig,*  were  made.  We  think 
under  the  section  of  this  act  just  quoted,  the  amendment  was  allow- 
able; the  statutes  being  in  pari  materia,  must  be  construed  together, 
so  as  to  effect  their  several  objects. 

As  to  the  third  assignment  of  error,  it  will  be  perceived  that  the 
defendant's  motion  to  dismiss,  for  reason  of  the  insufficiency  of  the 
affidavit,  was  acted  on  and  allowed.  He  did  not  renew  the  motion 
after  the  amended  affidavit  was  filed;  and,  of  course,  there  was  no 
motion  to  dismiss  pending  after  the  amendment  was  made.  There 
is,  then,  no  error  in  this  particular. 

The  propriety  of  striking  from  the  files  Frink's  first  plea,  which 

»  R.  L..  95;  Gale's  Stat.,  73.  «  R.  L..  93:  Gale's  Stat,,  71. 

8  Breese,  223.  *  Breese,  255. 
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is  the  fourth  error  assigned,  may  he  questioned,  and  was  no  doubt 
an  irregularity,  inasmuch  as  there  had  been  a  demurrer  to  it  by  the 
plaintiff,  and  decided  in  his  favor,  and  which,  in  the  due  order  of 
pleading,  precluded  a  motion.  The  defendant,  however,  was  in  no 
way  prejudiced  by  allowing  the  motion  to  strike  out  the  plea,  for 
it  had  been  adjudged  bad  on  the  demurrer,  and  it  being  an  irregu- 
larity only,  it  cannot  vitiate. 

A  similar  irregularity  in  no  way  affecting  the  merits  of  the  case, 
occurred  in  permitting  Almarode  to  withdraw  his  demurrer  after 
the  decision  of  the  court  upon  it  in  his  favor,  and  in  sustaining  his 
motion  to  strike  out  the  plea,  which  is  the  fifth  error  assigned.  It 
is  not  usual  or  regular  to  proceed  in  this  manner,  yet,  as  it  is  not 
shown  in  what  way  the  defendant  was  prejudiced  by  it,  it 
is  not  *deemed  such  an  error  as  should  reverse  the  judg-  [*151] 
ment.  V  The  same  material  fact  stated  in  this  plea  was 
directly  put  in  issue  by  the  second  plea,  and  on  which  an  issue  in 
fact  was  made  up. 

The  sixth  error  assigned  calls  in  question  the  decision  of  the 
<!Ourt  upon  the  plaintiff's  demurrer  to  Walker's  first  plea.  It  may 
be  observed  here,  that  it  was  improper  to  permit  Walker  to  come 
in  and  defend  the  action,  after  Frink  had  entered  his  appearance, 
as  an  owner  of  the  boat,  and  had  pleaded.  He  was  competent  to 
make  full  defence  in  the  suit;  but  as  tlie  plaintiff  made  no  objec- 
tion to  Walker's  appearance,  the  regularity  of  the  proceedings, 
with  reference  to  him,  must  be  considered  and  decided  upon. 

His  first  plea  merely  denies  the  authority  of  the  agent,  Blakeley, 
to  make  the  note  set  out  in  the  declaration.  This  plea  is  not  a  plea 
to  the  action,  it  being  an  action  of  debt  for  services  rendered,  to 
which  the  note  was  only  collateral,  and  not  the  foundation  of  the 
suit,  Blakeley  may  have  had  no  authority  to  make  the  note,  and 
yet  the  indebtedness  may  have  existed.  The  indebtedness  was  the 
cause  of  action,  and  it  was  not  answered  by  the  plea.  The  demurrer 
to  it  was  properly  sustained. 

The  seventh  error  assigned  questions  the  correctness  of  the  deci- 
sion of  the  court  in  sustaining  the  demurrer  to  Walker's  fourth 
plea,  instead  of  sustaining  it  to  tlie  declaration. 

The  declaration,  as  amended  at  the  October  term,  previous  to 
filing  the  plea,  which  was  at  the  April  term,  1841,  was  for  an  indebt- 
edness arising  out  of  services  alleged  to  have  been  rendered  as  an 
engineer,  on  a  boat  while  running  on  the  navigable  waters  of  this 
state,  within  this  jurisdiction;  and  the  breach  was  the  nonpayment 
of  the  amount  alleged  to  be  due  therefor. 

This  was  the  gist  of  the  action,  and  a  plea  to  be  good,  as  a  plea 
in  bar,  should  have  been  an  answer  to  it.  It  purported  to  answer 
the  whole  declaration,  but  answered  only  one  fact  out  of  which  the 
indebtedness  in  part  arose,  and  Avas,  therefore,  bad  on  demurrer. 
No  defects  having  been  pointed  out  in  the  declaration,  judgment 
should  remain  against  the  plea. 

The  eighth,  ninth  and  tenth  errors  are  not  relied  on. 

»  1  Scam. ,  340. 
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The  eleventh  assignment  of  error  is  predicated  on  the  supposi- 
tion that  the  declaration  is  assiimjosit.  If  it  were  so,  this  error 
would  be  well  assigned.  It  is  not,  howevei",  an  action  of  assumpsit; 
it  is  debt,  setting  forth  specially  in  some  of  the  counts,  the  causes 
of  indebtedness.  The  defendants  have  treated  it  as  such  an  action, 
for  they  have  pleaded  that  the  boat  was  not  indebted,  etc. 
Although  much  prolixity  of  pleading  has  been  indulged,  tending  to 
confusion,  to  irregularities,  and  to  useless  expense,  nothing  is  shown 
in  any  portion  of  them,  that  can  give  any  other  character  to  the 
action,  but  one  of  debt.  The  plea  of  nil  debet,  with  payment  and 
set-off,  or  notice,  has  been  filed,  and  all  the  grounds  of 
[*152]  *the  plaintiff's  action,  and  of  the  defendant's  defense,  have 
been  in  the  form  of  an  action  of  debt.  It  being  an  action 
of  debt,  judgment  was  properly  entered  for  the  debt,  and  for  dam- 
ages for  its  detention. 

The  twelfth  error  assigned  has  no  foundation  in  the  record.  The 
court  below  did  not  sustain  the  plaintiff's  exceptions  to  Frink's 
notice,  but  if  it  had,  and  that  improperly,  the  defendants  had,  after- 
wards, under  their  plea  of  set-off,  the  full  benefit  of  the  matters  of 
defense  contained  in  the  notice. 

The  thirteenth  and  last  error  relied  on,  questions  the  correctness 
of  the  judgment  against  Frink  and  Walker,  and  awarding  execu- 
tion against  the  boat.  We  perceive  no  error  in  this.  They  volun- 
tarily made  themselves  defendants  to  the  action,  as  owners  of  the 
attached  property,  and  if  the  proof  justified  it,  judgment  should 
have  passed  against  them  for  the  amount  found  due. 

The  entry  of  the  judgment,  and  the  award  of  a  special  execution 
against  the  property  attached,  is  in  conformity  with  the  statute, 
as  this  court  has  decided  in  the  case  of  Mlere  v.  J3rus/i,^  at  the  last 
term.  There  being,  then,  no  such  errors  as  have  been  assigned,  the 
judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgment  affirmed. 


William  Pattison,  plaintiff  in  error,  v.  John  Hood,  defendant 

in  error. 

Error  to  Bandolph. 

Where  the  return  to  a  summons  does  not  show  that  it  has  been  served  ten  days  before  the 

retui-n  day  thereof,  it  is  error  to  take  judgment  by  default,  (a) 
In  an  action  of  debt,  it  is  error  to  render  judgment  for  damages  only.  (6) 

Lyman  THimbull,  for  the  plaintiff  in  error. 

James  Shields  and  J.  G.  Conkling^  for  the  defendants  in  error. 

'  AnU  21. 


a)  Gales'  Stat..  .'^29;  R.  S..  1874,  eh..  110,  §  8;  Gorev.  Smith,  B.  Breese,  267.  and  note. 
p)  See  Heyl  v.  Stapp,  ante  95,  and  note  (b). 


1-18 


SPRINGFIELD.  152 


The  People  v.  The  Canal  Commissioners. 


Douglass,  Justice,  delivered  the  opinion  of  the  court: 
Hood,  the  plaintiff  below,  brought  an  action  of  debt  against  Pat- 
tison,  the  defendant  below,  in  the  Randolph  Circuit  Court,  upon  a 
sealed  note. 

The  summons  issued  on  the  18th  day  of  August,  1840,  returna- 
ble to  the  next  term  of  the  court,  to  be  holden  on  the  7th  day  of 
September,  and  was  returned  with  the  following  indorsement 
thereon,  to  wit: 

*"  Executed  by  reading  the  within,  September  3,  1840.        [*153] 

"  John  Campbell, 

"Sheriff,  Bandolph  Co." 

The  defendant  not  appearing,  judgment  was  rendered  against 
him  by  default,  at  the  said  September  term  of  the  court,  for  the 
sum  of  $2,367.66  in  damages. 

The  errors  assigned  are: 

First.  That  the  said  Pattison  was  not  duly  served  with  process, 
and  that  the  court  erred  in  rendering  judgment  against  him  by 
default,  when  the  summons  was  not  served  upon  him,  if  at  all,  ten 
days  before  the  term  of  the  court  at  which  said  judgment  was  ren- 
dered ; 

Second.  That  the  judgment  is  erroneous,  being  wholly  in  dam- 
ages when  the  action  is  in  debt. 

The  first  error  assigned  is  decisive  of  the  case.  The  third  sec- 
tion of  the  practice  act  provides  that  if  the  summons  shall  not  have 
been  served  ten  days  before  the  return  day  thereof,  the  defendant 
shall  be  entitled  to  a  continuance,  and  shall  not  be  compelled  to 
plead  before  the  next  succeeding  term.  In  this  case  the  summons 
■was  served  only  four  days  before  the  return  day;  and  yet  the  cause 
was  called  for  trial,  and  judgment  rendered  by  default,  for  want 
of  a  plea,  at  the  first  term.  For  this  error,  the  judgment  is  reversed, 
and  the  cause  remanded. 

The  judgment  is  erroneous  also,  for  the  reason  that  whilst  the 
action  is  in  debt,  the  judgment  is  wholly  in  damages. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  People,  ex  relatione  Richard  J.  Hamilton,  v.  The  Board  of 
Commissioners  of  the  Illinois  and  Michigan  Canal. 

Application  for  a  Writ  of  Mandamus. 

In  construing  statutes,  we  should  look  at  the  real  object  and  intention  of  the  law-makers, 

as  gathered  from  an  examination  and  comparison  of  the  context  of  the  whole  act, — its 

spirit,  and  import,  (a) 
If  it  is  apparent,  that,  by  a  particular  construction  of  a  statute,  in  a  doubtful  case,  great 

public  interests  would  be  endangered  or  sacrificed,  it  ought  not  to  be  presumed  that 

such  construction  was  intended  by  the  legislature.  (6) 

(a)  The  B.,  etc.,  R.  E.  Co.  v.  Gregory,  15  lU.,  20. 
(6)  Bryans  v.  Buckmaster,  B.  Breese,  408,  and  note. 
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It  is  not  the  proTince  of  a  court  to  decide  upon  the  expediency  and  propriety  of  a  statute, 
but  to  ascertain  its  just,  reasonable,  and  true  constr-uction;  and  when  this  is  satisfac- 
torily ascertained,  it  has  only  to  pronounce  the  decision. 
An  assignee  of  a  certificate  of  purchase  of  a  canal  lot  in  Chicago  or  Ottawa,  in  1836,  is- 
entitled  to  all  the  rights  of  the  original  purchaser,  and  he  may,  under  the 
*"  Act  for  the  relief  of  the  purchasers  of  canal  lots  in» Chicago  and  Ottawa, 
r*154  I  in  1836,"  apply  the  payments  made  on  such  lot,  in  part  payment  of  any 

lot  purchased  by  himself,  and  forfeited  for  non-compliance  with  the  con- 
ditions of  purchase;  and  it  is  the  duty  of  the  board  of  canal  commissioners 
to  allow  such  application ;  and,  in  case  of  refusal,  a  writ  of  mandamus  will  be  granted 
against  them. 

This  cause  was  submitted  upon  an  agreed  statement  of  facts, 
made  by  J.  Young  Scammon,  counsel  for  the  relator,  and  I.  N. 
Morris,  president  of  the  board  of  commissioners  of  the  Illinois  and 
Michigan  canal,  by  which  it  appeared  that  the  relator  was  the  pur- 
chaser of  lot  four  (4)  in  block  two  (2),  in  the  original  town  of  Chi- 
cago, at  the  canal  sale  in  1836,  and  had  made  partial  payment  there- 
for, but  had  forfeited  the  lot  by  failing  to  make  the  subsequent 
payments,  according  to  the  terms  of  sale.  That  Henry  G.  Hub- 
bard was  also  a  purchaser  at  said  sale,  of  other  lots  in  said  town, 
which  he  had  in  like  manner  forfeited.  That  Hubbard  had 
assigned  his  certificates  of  purchase  to  Hamilton,  and  Hamilton  had 
tendered  to  the  treasurer  of  the  board  the  payment  for  said  lot  four 
(4),  by  applying  the  payments  made  by  Hubbard  upon  said  lots 
purchased  by  him,  with»  other  payments,  upon  said  lot  four  (4), 
and  had  at  the  same  time  offered  to  relinquish  the  lots  purchased 
by  Hubbard.  That  the  treasurer  and  the  board  refused  to  permit 
him  to  make  such  application,  or  to  pay  for  said  lot  by  the  appli- 
cation of  the  payments  made  by  Hubbard. 

The  agreed  case  also  stipulated  that  the  questions  in  difference 
should  be  submitted  to  the  final  decision  of  this  court,  without  the 
issuing  or  serving  of  a  rule  to  show  cause,  or  of  an  alternative 
mandamus^  and  that  upon  the  determination  of  the  matter  in  con- 
troversy, by  this  court,  a  peremptory  writ  of  mandamus  should 
issue  to  the  defendants,  provided  the  case  was  a  proper  one  for  the 
issuing  of  a  writ  of  mandamus,  and  provided  the  law  was  with  the 
relator.  It  was  further  stipulated  and  agreed,  that  the  only  ques- 
tion to  be  adjudicated  by  the  court,  was  as  to  the  right  of  said 
relator  to  apply  the  payments  made  by  said  Hubbard,  upon  the  lot 
selected  by  said  relator,  and  in  part  payment  therefor,  under  the 
statute. 

J.  Young  Scam,mon,  for  the  relator. 

L.  Trumbull  and  I.  N.  Morris,  for  the  defendants. 

Smith,  Justice,  delivered  the  opinion  of  the  court: 
This  case  is  submitted  by  the  parties  to  the  court,  for  its  decision 
on  the  statement  of  facts  contained  in  an  agreed  case. 

It  is  an  application  for  a  writ  of  peremptory  mandamus,  against 
the  canal  commissioners,  to  compel  them  to  allow  the  relator  to 
make  a  selection  of  a  certain  lot,  to  wit,  number  four  (4)  in  block 
number  two  (2),  in  the  original  town  of  Chicago,  heretofore  pur- 
chased by  the  relator,  at  a  public  sale  of  lots,  in  that  town;  and  tO' 
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apply  certain  certificates  of  purchase  of  other  lots,  in  said 
town,  *and  payments  made  thereon,  by  himself,  as,  also,  four  [*155] 
other  certificates  of  payment,  made  by  another  person,  which 
have  been  bona  fide  assigned  to  the  relator;  and  for  such  commis- 
sioners to  accept  and  receive  the  same,  on  the  relator's  relinquish- 
ing all  his  title  to  the  lots  specified  in  the  three  other  certificates 
of  his  purchase,  and  of  the  four  assigned  certificates,  under  the  act 
entitled,  "  An  act  for  the  relief  of  purchasers  of  canal  lots  in  Chi- 
cago and  Ottawa,  in  1836,"  approved  27th  of  February,  1841 ;'  and 
further,  to  direct,  in  pursuance  of  the  said  act,  a  patent  to  be  pro- 
cured and  delivered  by  the  commissioners  to  the  relator.  It  is  mutu- 
ally agreed  to,  and  stipulated,  by  the  parties  of  the  case,  that  the 
only  question  to  be  decided  is,  as  to  the  right  of  the  relator  to  apply 
the  payments,  made  by  his  assignor,  to  the  lot  selected  by  him, 
and  in  part  payment  thereof. 

The  better  to  understand  the  character  of  the  application  and  its 
merits,  it  will  be  necessary  to  briefly  recite  the  provisions  of  the 
act.  The  first  section  declares  that  all  persons  who  have,  hereto- 
fore, purchased  any  of  the  property  belonging  to  the  canal,  any  of 
the  canal  lands,  or  of  any  of  the  lots  in  any  town  sold  by  the 
authority  of  the  state;  and  who  have  made  advances  to  the  state,  by 
way  of  payment  for  the  same;  and  who  hav^e,  by  any  means,  forfeited 
the  same,  by  not  complying  with  the  other  stipulations  of  the  con- 
tract, shall  be  entitled  to  the  relief  hereinafter  granted,  upon  the 
conditions  hereinafter  mentioned,  to  wit:  every  person  who  has  paid 
any  money  upon  such  purchases  shall  first  ascertain  the  amount, 
from  the  proper  authority;  and  next  he  shall  have  or  procure  to  be 
described  the  particular  lot  or  land  upon  which  payment  shall  have 
been  made;  and  shall  be  allowed  the  right  to  select  so  much  of  his 
original  purchase,  at  his  option,  as  the  said  payments  wnll  cover, 
deducting  from  the  original  price  stipulated  for  33^  per  centum. 

The  second  section  provides  that  the  purchaser  shall  relinquish 
all  claim  to  the  lots  or  lands  which  he  does  not  choose  to  purchase 
(that  is,  to  complete  the  payment  on  deducting  33^  per  cent),  and, 
in  writing,  make  his  selection  known  to  the  board  of  canal  commis- 
sioners, who  are  directly  authorized  and  required  to  procure  and 
deliver  to  such  purchaser  a  deed  or  patent  for  the  lands  or  lots, 
agreeably  to  the  laws  in  force  for  patenting  lands  and  lots  sold  by 
the  canal  commissioners. 

The  thii-d  section  provides  that,  if  any  balance  shall  be  due  by 
the  purchaser,  that  the  same  shall  be  paid;  but  if  there  is  a  balance 
due  to  the  purchaser,  after  his  selection,  and  application  of  pay- 
ments, then  it  shall  be  liquidated  by  a  further  conveyance,  by  the 
commissioners,  of  other  lands  or  lots,  originally  sold,  at  the  original 
price,  deducting  33^  per  cent. 

The  fourth  section  declares  in  what  manner  the  division  or  sub- 
division of  lots  may  be  made. 

*The  fifth  section  provides  that  payments  may  be  placed  [*156] 
on  land  other  than  town  lots,  though  this  provision  is  sup- 

lActsof  1841,  49. 
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posed  to  have  been  rendered  nugatory  by  the  proviso  to  the  seventh 
section  of  the  act,  which  confines  the  act  to  the  town  lots  of  Chicago 
and  Ottawa. 

The  sixth  section  requires  a  record  of  the  proceedings  had  under 
the  act  to  be  kept  by  the  commissioners,  and  a  report  to  be  made 
to  the  general  assembly. 

The  seventh  section  declares,  in  these  words,  that  "  the  rights  of 
the  purchasers,  under  the  provisions  of  this  act,  may  be  the  subject 
of  transfer,  in  writing,  signed  by  the  purchaser,  or  his  legal  repre- 
sentative, which  shall  be  filed  and  recorded  by  the  board." 

This  is  an  analysis  of  the  whole  act. 

Before  proceeding  to  an  examination  of  the  rights  conferred  on 
the  purchasers,  and  the  duties  required  by  the  commissioners,  under 
the  several  provisions  of  the  act  applicable  to  the  present  case,  it 
may  not  be  improper  to  inquire  whether,  if  the  commissioners,  in 
the  execution  of  their  duties  under  the  act,  had  allowed  parties  who 
were  original  purchasers,  and  who  had  made  their  payments  of 
installments  as  they  became  due,  according  to  contract,  and  who 
were  not  in  default,  and  had  not  in  any  way  incurred  a  forfeiture, 
by  not  complying  with  the  stipulations  of  the  contract,  to  avail 
themselves  of  the  full  benefits  of  the  act,  such  a  decision  would 
have  been  against  the  equitable  construction  of  the  act.  It  is  true 
it  would  have  been  out  of  the  letter  of  the  act,  for  the  first  section 
requires  that  these  facts  shall  concur,  to  entitle  the  party  to  the 
benefit  of  the  law: 

I^rst.  That  he  shall  be  an  original  purchaser  of  a  lot. 

Second.  That  he  shall  have  made  advances  by  way  of  payment 
for  the  same. 

Third.  That  he  shall  have  forfeited  the  lot  purchased,  by  not 
complying  "  with  the  other  stipulations  of  the  contract,"  beyond  the 
first  payment.  Now,  the  party  who  had  punctually  and  in  good 
faith  obsei'ved  the  performance  of  his  contract,  is  not  recognized, 
by  the  letter  of  the  act,  as  one  of  the  persons  for  whose  benefit  the 
act  was  adopted;  yet  it  would  be  repugnant  to  every  principle  of 
equity  and  exact  justice  to  exclude  him  from  a  participation  in  its 
equitable  objects. 

It  could  not  have  been  intended  that  he  who  had  been  unable  to 
complete  his  engagement,  or  unwillingly  neglected  its  performance, 
should  alone  reap  the  beneficent  provisions  contemplated  by  its 
framers,  and  intended  to  be  conferred  alike  on  the  purchasers  of  the 
property  sold  by  the  state,  at  a  price  admitted  to  have  been  greatly 
beyond  its  real  value,  at  the  time  of  sale;  while  it  is  certain  that  a 
construction  admitting  a  party,  in  such  a  case,  to  participate  in  the 
benefits  of  the  law,  could  not  be  rested  on  its  letter;  the  sj^irit, 
intention  and  equity  of  its  provisions  would  abundantly  sustain  the 
propriety  of  such  a  decision.  The  relief  was  not  intended 
[*157]  *to  be  partial,  and  confined  to  those  alone  who  had  foz-feited 
their  titles.  Its  objects  were  broad  and  comprehensive,  and 
it  was  intended  that  all  purchasers  should  participate  equally  in  its 
liberality.  Suppose  that  another  class  of  cases  had  been  admitted 
to  a  participation  in  the  benefits  of  the  act,  viz.,  such  persons  as 
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took  advantage  of  the  previous  act  of  2d  of  March,  1839,  allowing  a 
postponement  of  payment  for  twenty  years,  on  paying  yearly  six 
per  cent  interest  on  the  original  purchase  monejt 

In  admitting  this  class  of  purchasers  to  a  pai'ticipation  in  the 
present  law,  it  would  be  done  under  a  liberal  construction  of  the 
act,  bearing  in  view  the  object  and  intention  of  the  legislature,  and 
might,  under  such  a  principle,  be  correctly  done.  I'o  determine, 
however,  the  question  presented,  we  are  to  apply  the  well  known 
and  acknowledged  rules  applicable  to  the  construction  of  statutes; 
to  look  at  the  real  object  and  intention  of  the  law  maker,  as  gath- 
■ered  from  a  comparison  and  examination  of  the  whole  context  of 
the  act,  its  spirit,  and  import. 

The  act  in  question,  as  its  title  indicates,  is  for  the  relief  of  the 
purchasers  of  the  lots  designated  in  the  law;  and  hence  it  is  impor- 
tant to  inquire  what  is  the  relief  thus  granted. 

First.     It  is  a  right  of  relinquishment  of  purchase. 

Second.  A  transfer  and  consolidation  of  purchases  and  payments, 
from  one  or  several  lots,  to  one  or  more,  in  full  payment  and  obten- 
sion  of  complete  title. 

Third.  A  right  of  the  purchaser  of  selecting  such  a  portion  of 
a  lot,  as  his  previous  payments  will  cover,  and  the  relinquishment 
of  the  residue  of  the  lot. 

Fourth.  If  his  several  payments  will  more  than  cover  the  price 
of  a  single  lot,  then  the  residue  is  to  be  extinguished,  by  a  convey- 
ance of  so  much  of  another  lot,  which  has  been  relinquished,  as  the 
excess  will  pay  f  oi-,  not  less  than  the  legal  subdivision  named  in  the 
act. 

Fifth.     A  discount  of  33^  per  cent  from  the  original  price. 

Sixth.  A  power  to  transfer  his  rights  to  another,  by  assignment, 
vesting  his  title  in  his  assignee. 

Under  these  rights,  thus  acquired  by  the  law,  it  is  conceded,  that 
if  a  person  purchased  originally  more  than  one  lot,  on  which  he 
had  made  previous  payments,  he  may  relinquish  as  many  of  the 
lots  purchased  as  may  be  necessary,  and  transfer  and  apply  his 
payments  made  on  such  lots,  to  the  one  lot  which  he  desires  to 
retain,  and  thus  obtain,  by  full  payments,  a  perfect  title  to  the 
whole  lot. 

That  if  he  is  an  original  purchaser  of  a  single  lot,  and  has  made 
one  payment  thereon,  and  has  acquired,  by  assignment  from  another 
purcliaser,  who  has  made  a  payment  on  a  lot,  his  certificate  of  such 
payment,  before  the  passage  of  the  act,  he  may  then  apply  the 
amount  of  sxich  payment,  expressed  in  the  certificate,  to  the  lot  he 
originally  purchased,  and  if  it  completes  the  payment, 
deducting  *the  33^  per  cent  from  the  original  price  of  the  [*158] 
lot  he  desires  to  retain,  obtain  a  title  therefor. 

So  where  he  has  acquired  a  title  by  assignment  of  certificate,  and 
becomes  a  purchaser  by  assignment,  before  the  passage  of  the  act, 
not  being  an  original  purchaser  himself,  he  may  make  a  consolida- 
tion of  payments,  on  one  or  more  of  the  lots  acquired  by  assign- 
ment, and  obtain  a  title. 

If  these  payments  and  consolidations  may  be  done  because  the 
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first  is  within  the  letter,  and  the  two  latter  cases  are  within  the 
intention,  spirit,  and  equity  of  the  act,  and  its  objects  are  best  car- 
ried out  by  such  an  interpretation,  why  may  not  Hamilton,  the 
relator,  who  is  a  purchaser  by  assignment,  apply  his  certificates  to 
the  extinguishment  of  the  amount  due  on  lot  four  (4),  originally 
purchased  by  him?  His  case  is  surely  not  less  equitable  because  he 
may  be  supposed  to  have  acquired  the  certificates  by  assignment 
after  the  passage  of  the  act,  but  which  fact  does  not  so  appear  in 
the  case  ;  and  he  may  as  well  be  presumed  to  have  acquired  them 
before,  as  after  the  passage  of  the  law.  But  if  such  were  the  fact, 
it  would  surely  not  alter  the  justice  or  equity  of  the  case,  or  change 
his  rights.  His  assignor  had  the  right  of  consolidation  and  relin- 
quishment under  the  act,  and  why  shall  not  the  legal  assignee  pos- 
sess all  the  rights  of  the  assignor,  which  must  have  passed  to  him 
by  the  transfer  ?  What,  it  may  be  asked,  is  the  difference  in  the 
present  case,  in  allowing  the  relator  to  consolidate  the  assigned  cer- 
tificates with  his  own  on  one  lot;  or  compelling  the  assignor  to 
consolidate  his  three  certificates  on  the  fourth.  In  the  one  case, 
seven  out  of  eight  lots  are  relinquished,  and  in  the  other,  six.  Of 
what  importance  can  this  be  in  a  pecuniary  point  of  view  ?  None, 
it  is  apprehended,  unless  it  be  that  by  compelling  the  assignor, 
Hubbard,  to  consolidate,  the  state  loses  the  33^  per  cent  discount 
on  the  value  of  the  lot  he  retains,  while,  if  Hamilton  applies  the 
four  certificates  assigned  to  him,  the  state  saves  the  discount  which 
Hubbard  would  receive. 

Let  it,  however,  be  inquired  whether,  even  under  the  letter  of 
the  act,  the  right  of  the  assignee  is  thus  restricted  and  limited,  as 
is  contended. 

The  seventh  section  of  the  act,  declares  that  the  rights  of  the 
purchasers,  under  the  provisions  of  this  act,  may  be  the  subject  of 
transfer  in  writing,  signed  by  the  purchaser  or  his  legal  represen- 
tative, which  shall  be  filed  and  recorded  by  the  board. 

For  what  purpose  or  object  was  this  provision  inserted,  if  it  did 
not  intend  thereby,  to  directly  recognize  the  right  contended  for  ? 
What  meaning  shall  be  attached  to  it,  if  this  is  not  the  true  one  ? 
It  could  not  be  supposed  to  refer  to  the  right  of  mere  assignment 
of  certificates,  without  carrying  with  it  the  interest  acquired  by  the 
passage  of  the  act,  because  the  act  of  the  16th  of  January,  1839,  in 
force  at  the  time  of  the  passage  of  this  act,  had  already 
[*159]  made  *ample  provision  for  such  assignments  and  transfers, 
and  authorized  patents  to  issue  in  the  name  of  the  assignee. 

Again.  Could  the  terms  used,  of  rights  acquired  under  the  act 
itself,  be  construed  to  be  rights  acquired  before  the  passage  of  the 
act  ?  Certainly  not.  May  it  not  then  be  justly  said  to  refer  to  the 
right  of  relinquishment,  the  right  of  consolidation  of  payments,  the 
right  of  deduction  of  33^  per  cent  of  the  price  of  the  original  pur- 
chase; and  that  rights  so  acquired,  should  be  the  subject  of  assign- 
ment and  transfer  ?  If,  then,  this  section  be  construed,  as  its  lan- 
guage would  clearly  import,  and  when  taken  in  connection  with  the 
contexts  of  the  other  parts  of  the  act,  its  spirit  and  equity  imply, 
there  is  no  difticulty  in  declaring  the  right  to  exist  as  asserted;  and 
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a  decision  in  affirmance  of  such  right,  but  declares  the  actual  and 
evident  intention  of  the  framers  of  the  act.  Suppose,  however,  that 
this  construction  be  rejected,  and  that  in  construing  the  act,  the 
words  "under  the  provisions  of  this  act,"  in  the  seventh  section,  be 
rejected,  as  useless  and  superfluous  words,  leaving  the  sentence  to 
read  thus:  "The  rights  of  the  purchaser  may  be  the  subject  of 
transfer  in  writing  signed  by  the  purchaser  or  his  legal  representa- 
tive." What  rights,  we  ask,  are  declared  shall  be  the  subject  of 
transfer  ?  It  is  most  evident,  that  it  is  the  previous  right  acquired 
by  the  original  purchaser,  under  the  sale,  which  is  thus  declared 
shall  be  the  subject  of  transfer  in  writing;  and  if  of  transfer,  for 
what  purpose,  but  to  vest  in  the  assignee,  who  becomes  a  purchaser 
by  assignment,  all  the  rights  acquired  by  the  first  purchaser,  which 
are  of  consolidation,  relinquishment,  and  payment  by  application  of 
certificates,  with  the  deduction  of  33^  per  cent  ?  Either  construc- 
tion, then,  establishes  the  right  asserted  by  the  relator,  to  exist  in 
him,  by  the  transfer  to  him  of  the  four  certificates  by  Hubbard.  It 
can,  surely,  be  of  little  consequence,  who  is  benefited  by  the  pro- 
visions of  the  act,  if  he  is  the  legal  and  bona  fide  owner  of  the  title 
to  the  certificate  of  payment  made;  whether  he  is  the  purchaser, 
by  assignment  and  transfer,  or  is  an  original  one,  of  all  the  certifi- 
cates he  proposes  to  relinquish,  will  not  vary  the  result;  the  effect 
would  seem  to  be  the  same  in  either  case. 

It  is  not  thought  that  the  legislature  intended  that  its  bounty 
should  be  stinted  in  its  application,  by  technical  objections,  and 
nice  distinctions,  to  prevent  the  legal  holder  of  these  evidences  of 
payment  and  title,  from  fully  realizing  the  relief  granted;  nor 
would  it  be  in  accordance  with  the  benevolent  motives,  which, 
doubtless,  actuated  it  in  passing  the  law,  to  thus  deprive  the  holder 
of  the  assigned  certificates,  of  the  advantages  intended  to  be  con- 
ferred on  all;  it  would  but  ill  accord  with  what  seems  clearly  to 
have  been  the  views  of  the  general  assembly. 

When  the  United  States'  government  permitted  similar  applica- 
tions and  consolidations,  under  an  act  of  Congress,  whoever  was  the 
holder  of  the  certificate,  received  the  benefits  of  the  act,  no  matter 
whether  he  was  the  original  purchaser  or  the  assignee. 

*It  was  strongly  insisted  on,  in  the  argument,  that  if  the  [*160] 
construction  contended  for  by  the  relator's  counsel,  was 
adopted,  it  would  open  the  door  to  speculations,  and  be  highly 
prejudicial  to  the  caual  fund,  by  suffering  parties  to  select  good 
lots,  and  relinquish  bad  ones.  This  argument  is  considered  fallac- 
ious and  ideal.  It  proceeds  upon  an  assumption  of  facts,  of  which 
there  is  no  evidence.  How  can  it  be  assumed,  that  a  portion  of 
the  lots  in  question  are  worthless  ?  In  what  manner  does  it  appear, 
and  where  are  the  evidences  to  establish  it  ?  Certainly  not  in  the 
case.  If,  however,  we  could  judicially  look  into  extrinsic  evidence, 
beyond  the  record,  we  still  have  no  proof  to  sustain  the  allegation. 
These  lots  were  required  by  law,  to  be  all  valued  before  sale.  That 
they  were  so  valued,  is  not  only  the  presumption  of  law,  but  is 
proven  by  history  to  be  matter  of  fact.  That  all  were  valued  by 
the  standards  of  value  of  real  property  in  the  region  in  which  the 
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lots  are,  as  it  was  estimated  in  1836,  in  the  very  heart,  and  amid 
the  scenes  of  delusion,  deception,  and  exaggeration'  of  those  days, 
is  believed  to  be  an  indisputable  matter  of  history  now.  That  each 
lot  was  valued,  in  relative  proportion  to  the  value  of  others,  as  to 
eligibility  of  situation,  and  adaptation  to  commercial,  or  other  use- 
ful and  valuable  purposes,  and  was  not  permitted  to  be  sold  for  less 
than  its  appraised  value;  and  if  it  is  intended  to  be  understood  that 
the  outer  lots  are  the  refuse  ones,  which  are  to  be  relinquished,  of 
which  we  have  no  means  of  judging,  and,  therefore,  affirm  nothing 
relative  thereto,  to  the  injury  of  the  canal  fund,  it  is  thought  that 
little  is  hazarded,  in  affirming  that  it  may  readily  be  believed,  that 
great  misapprehension  exists  in  relation  thereto.  It  is  understood 
that  the  proportionate  valuer  affixed  to  such  lots,  and  those  in  the 
more  business  parts  of  the  town,  was  greatly  in  favor  of  the  first  over 
the  latter,  and  that  it  still  maintains,  from  the  existence  of  adjacent 
improvements,  and  other  causes,  that  relation.  Hence  it  is  by  no 
means  probable,  if  such  lots  should  be  relinquished,  that  the  effects 
imagined  could  arise.  But  with  the  consequences  and  results,  the 
court  have  little  to  do,  on  the  present  occasion.  The  arguments, 
drawn  from  such  a  position,  are  not  legitimate. 

It  is,  nevertheless,  true,  if  it  were  apparent,  that  by  a  particular 
construction  of  a  law,  in  a  doubtful  case,  such  construction  would 
be  likely  to  endanger,  or  to  actually  sacrifice  great  public  interests, 
it  would  not,  and  ought  not  to  be  intended  that  such  a  construction 
was  contemplated  by  the  legislature,  in  disregard  of  such  interests. 

In  the  present  case,  not  only  such  supposed  injuries  are  neither 
seen,  nor  anticipated;  but  seem  impossible  ever  to  happen.  How 
can  the  transfer,  where  the  relative  value  of  each  lot  has  been 
already  fixed,  of  one  payment  on  a  particular  lot,  to  another,  pro- 
duce injury?  The  scale  is  equal.  The  relinquishing  party  gives 
back  the  lot,  and  applies  his  payment  to  another;  both  have  been 
valued;  and  if  he  gives  up  a  lot,  valued  at  a  low  price,  he 
[*161]  transfers  his  payment  *to  one  of  a  higher  price.  The  bene- 
fits and  the  injuries,  if  any  exist,  are  equal.  Neither  bene- 
fit or  loss,  by  the  act,  except  that  the  party  relinquishing  gets  the 
deduction  allowed  by  law,  and  is  enabled  to  complete  his  title;  and 
the  state  receives  back  her  lands,  with  at  least  the  possible  advan- 
tage, by  the  future  growth  of  the  town,  of  obtaining,  eventually,  a 
greater  price  for  the  property.  These  arguments  are,  however, 
unnecessary.  The  immediate,  as  well  as  the  remote  consequences 
of  the  act,  are  presumed  to  have  been  not  only  understood,  but 
maturely  considered  by  the  legislature,  when  it  passed  the  act.  Of 
its  expediency  and  propriety,  it  Avas  the  legitimate  judge,  and  it  is 
not  for  this  tribunal  to  determine  whether  it  was  impolitic  or 
unwise.  It  is  to  ascertain  its  just,  reasonable,  and  true  construc- 
tion; and  when  that  is  satisfactorily  ascertained,  it  has  but  to  pro- 
nounce the  conclusion  to  which  it  has  arrived. 

We  are  of  opinion  that  the  application  for  the  writ  be  allowed  as 
prayed  for. 

Breese,  Justice,  delivered  the  following  dissenting  opinion: 
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The  relator  in  this  case,  claiming  to  be  the  assignee  of  Henry  G. 
Hubbard,  by  assignments  made  to  him,  as  admitted  on  the  argu- 
ment, since  the  passage  of  the  act  of  the  general  assembly  of  this 
state,  entitled  "An  act  for  the  relief  of  purchasers  of  canal  lots  in 
Chicago  and  Ottawa,  in  1836,"'  of  certain  certificates  of  purchase 
of  lots  in  Chicago,  sold  as  canal  property,  in  that  year,  applied  to 
the  board  of  canal  commissioners  to  relinquish  all  the  lots  desig- 
nated in  the  certificates,  and  apply  the  purchase  money  specified  in 
them  to  another  lot  or  lots,  of  which  the  relator  was  the  original 
purchaser. 

The  board  refused  the  application,  and  on  a  case  made  by  the 
relator  and  the  board,  it  being  represented  here  by  Mr.  Morris,  the 
president  thereof,  a  peremptory  mandamus  is  now  moved  for,  to 
compel  the  board  to  allow  the  application. 

The  relator  bases  his  right  to  make  this  application  of  the  certi- 
ficates of  purchase  assigned  to  him,  upon  the  act  of  1836-7,  pages 
153-4,  and  the  act  of  1841,  above  referred  to. 

The  majority  of  the  court  are  of  opinion  that,  by  a  proper  con- 
struction of  those  acts,  the  relator  is  thus  entitled;  and  as  I  dissent 
from  them,  and  believing  there  are  very  important  interests  involved 
in  the  construction  of  the  last  mentioned  act,  duty  to  myself,  and 
respect  for  them,  require  that  I  should  state  the  reasons  for  such 
dissent. 

The  first  mentioned  act''  needs  no  construction;  its  terms  are 
plain  and  easily  to  be  understood;  its  design  being  nothing  more 
than  to  place  the  assignees  of  purchasers  in  the  same  situation  with 
regard  to  the  lot  or  lots  purchased  as  the  original  pur- 
chaser *occupied,  so  that  patents  might  issue  to  such  [*162] 
assignees.  It  was  intended  to  protect  and  confirm  the 
rights  of  assignees. 

In  placing  a  construction  upon  the  other  act — that  of  1841 — some 
regard  must  be  paid  to  the  cii'cumstances  under  which  it  was 
enacted  by  the  legislature,  for  the  purpose  of  discovering,  in  con- 
nection with  its  title  and  language,  the  object  the  general  assembly 
had  in  view  in  passing  it.  The  facts  accompanying  the  sales  of 
canal  lots  in  Chicago  and  Ottawa,  when  they  were  sold,  and  the 
object  for  which  they  were  sold,  must  also  be  regarded. 

The  lands  on  which  these  towns  are  located  was  granted  to  the 
state  for  the  purpose  of  constructing  a  canal,  and  they  were  sold 
to  supply  means  for  that  purpose.  At  a  time  when  property  of 
almost  every  description,  and  these  lots  in  particular,  had  a  ficti- 
tious value  put  upon  them,  in  1836,  they  were  offered  for  sale  on 
a  credit  of  one,  two,  three  and  four  years,  the  purchaser  paying  in 
installments  the  amount  of  his  purchase.  Some  of  the  purchasers 
paid  one  or  more  installments  as  they  became  due,  and  some  did  not; 
almost  all  having,  when  the  act  under  consideration  was  passed, 
forfeited  their  payments  to  the  state,  by  reason  of  their  non-com- 
pliance with  the  terms  of  sale.  In  this  attitude  they  presented 
themselves  before  the  legislature.     A  change  of  times,  which  they 
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could  not  forsee,  had  disabled  them  from  complying  with  their 
contracts,  and  not  wishing  that  the  payments  they  had  made  should 
be  wholly  lost  to  them,  asked  that  some  terms  might  be  prescribed 
by  which  their  payments  could  be  saved  to  them.  They  desired 
relief  from  the  embarrassments  under  which  they  were  placed,  and 
in  a  spirit  of  liberality  and  justice,  the  general  assembly  declared, 
in  the  first  section  of  the  act,  the  terms  on  which  they  would  grant 
relief,  as  follows:  "upon  the  conditions  hereinafter  mentioned,  that 
is  to  say,  every  person  who  has  paid  any  money  upon  such  pur- 
chases, shall  first  ascertain  the  amount  from  the  proper  authority, 
and  next,  he  shall  have,  or  procure  to  be  described,  the  particular 
lot  or  land  upon  which  payment  shall  have  been  made,  and  shall 
be  allowed  the  right  to  select  so  much  of  his  original  purchase,  at 
his  option,  as  the  said  payments  will  cover,  deducting  from  the 
original  price  stipulated  for  thirty-three  and  one-third  per  centum." 

The  second  section  provides  for  relinquishing  to  the  state,  by  the 
purchaser,  such  lands  as  he  does  not  choose  to  purchase,  and  make 
his  selection  known  to  the  board,  who  are  to  procure  and  deliver  to 
the  purchaser  a  deed  or  patent  for  the  part  selected. 

The  third  section  requires  that,  if  there  is  any  balance  due  the 
canal  fund,  after  making  the  above  deduction  of  33^  per  cent.,  it 
shall  be  promptly  paid  by  the  purchaser;  and  in  no  case  is  the  boaixl 
allowed  to  issue  scrip  of  forfeited  payments,  that  may  in  any  event 
become  currency,  for  the  payment  of  any  other  lands  or  lots 
belonging  to  the  canal,  at  any  other  than  the  amount  of  purchase; 
but  if  any  balance  is  due  the  purchaser,  it  shall  be  liqui- 
[*163]  dated  *by  the  conveyance  of  lands  or  lots  originally  sold, 
and  at  the  original  amount  or  price  given  at  the  time  of 
purchase,  with  the  above  deduction. 

The  fourth  section  authorizes  a  purchaser  to  relinquish  a  part  of 
a  lot  by  fourths  or  halves,  in  proportion  to  the  above  depreciation, 
by  a  certain  mode  of  subdivision. 

The  fifth  section  authorizes  "  any  purchaser  as  aforesaid,"  to 
place  his  payment,  which  has  been  forfeited,  on  one  piece  of  land, 
not  a  town  lot,  or  one  or  more  town  lots,  or  such  particular  lot  or 
piece  of  land  as  he  may  deem  proper,  at  the  original  purchase 
price,  with  the  above  deduction,  but  in  no  case  is  he  allowed  to 
place  this  payment  on  any  other  lands  or  lots,  at  any  other  f>rice 
or  valuation  than  the  depreciated  valuation. 

The  sixth  section  requires  the  canal  commissioners  to  keep  a  just 
and  full  record  of  all  proceedings  under  the  act,  and  report  the 
same  to  the  next  meeting  of  the  general  assembly. 

The  seventh  section  is  in  these  words:  "The  rights  of  the  pur- 
chasers under  the  provisions  of  this  act  may  be  the  subject  of 
transfer  in  writing,  signed  by  the  purchaser,  or  his  legal  representa- 
tive, whicli  shall  be  filed  and  recorded  by  the  board;"  a  proviso 
follows  n'strictiug  the  act  to  town  lots  sold  in  Chicago  and  Ottawa 
in  1836,  "  l)oiiig  for  the  relief  and  benefit  of  those  purchasers  and 
none  others." 

The  terms  of  this  act  would  lead  me  to  believe  that  it  was  ori- 
ginally intended  by  some  of  those  interested  in  its  passage,  if  the 
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construction  placed  upon  it  by  the  relator  be  the  correct  one,  to 
perpetrate  a  great  injury  upon  tie  state,  which  the  proviso  in  the 
last  section  prevented.  The  law  was  made  applicable  to  canal 
lands  sold  on  a  credit,  and  after  being  stripped  of  their  timber  they 
could  be  relinquished  to  the  state,  and  the  amount  paid  on  them 
applied  to  other  lands.  The  legislature  never  would  have  passed 
this  law  if  such  consequences  were  to  flow  from  it,  and  yet  they 
would  most  certainly  have  resulted  if  the  proviso  had  not  been 
inserted  at  the  end  of  the  act. 

It  can  hardly  be  believed,  if  the  proviso  was  not  in  the  act  lim- 
iting it  to  town  lots,  that  the  act  would  receive  a  construction  by 
which  the  consequences  I  have  alluded  to  would  be  produced;  yet 
if  it  is  liable  to  the  meaning  the  relator  contends  for,  as  applicable 
to  town  lots  alone,  it  would  be  equally  so,  without  the  proviso,  to 
lands,  and  the  canal  fund  thus  subjected  to  immense  injury  and 
waste.  The  purchaser  of  a  tract  of  timbered  land,  after  getting 
from  it  all  that  made  it  valuable,  would  sell  and  assign  his  certifi- 
cate to  another  purchaser,  who  had  purchased  another  ti'act  for 
agricultu]-al  purposes,  to  complete  his  payment  to  the  canal  fund. 
In  this  way  this  fund  would  bear  all  the  loss  arising  from  these 
spoliations,  in  addition  to  that  which  would  result  from  receiving 
the  certificate  in  payment,  instead  of  the  money  Avhich  would  be 
paid  by  the  other  piirchaser  who  had  improved  his  land. 
It  would  be  *a  censure  upon  the  intelligence  of  the  legisla-  [*164] 
ture  to  suppose  thej''  intended  any  such  thing. 

Their  intention  was  merely  to  afford  relief  to  the  original  pur- 
chasers of  lots,  and  the  whole  plan  of  relief  is  fully  developed  by 
the  first  and  fourth  sections  of  the  act.  It  is  munificent  and  pater- 
nal, enabling  a  purchaser  to  complete  his  title  to  as  many  lots,  or 
parts  of  lots,  as  his  payments  might  covei',  and  the  original  price 
reduced  33^  per  cent.  This,  in  my  judgment,  is  all  the  act  intends, 
to  relieve  the  purchasers  from  their  obligations  to  pay  any  more 
money  to  the  canal  fund,  except  the  balances  that  their  certificates 
may  not  reach,  after  making  the  above  deduction;  to  permit  them 
to  have  the  full  advantage  of  the  money  they  have  paid  in  one  or 
more  lots,  or  parts  of  lots,  of  their  original  purchases. 

With  all  becoming  deference  to  the  opinion  of  the  majority  of 
the  court,  it  seems  to  me  that  any  further  extension  of  the  act,  by 
construction,  would  subvert  the  design  the  legislature  had  in  view 
in  passing  it,  would  open  wide  the  door  for  fraud  and  speculation, 
and  deprive  the  state  of  a  large  portion  of  its  anticipated  means  to 
complete  a  most  magnificent  enterprise. 

By  the  construction  given  to  the  act,  a  person  who  purchased  in 
Chicago  or  Ottawa  from  canal  lots,  for  example,  in  1836,  at  the 
price  of  $1,000  each,  and  has  paid  one-half  the  purchase  money  on 
each  lot,  may  abandon  all  his  purchases;  dispose  of  his  certificates 
by  assignment  to  a  person  who  has  a  payment  to  make  on  a  valu- 
able lot  he  has  purchased,  and  designs  to  retain,  and  thus  enable 
this  purchaser  to  complete  his  payments.  And  here  the  question 
may  be  asked,  how  is  the  board  of  commissioners  to  protect  the 
state  against  fraudulent  assignments  of  these  certificates?     How 
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can  they  test  their  validity  ?  No  mode  is  pointed  out  by  the  act, 
and  thus  it  may  beconae,  not  a  measure  of  relief,  but  a  source  of 
great  and  extensive  frauds.  By  this  construction,  the  four  lots 
partially  paid  for,  and  perhaps  but  of  little  value,  will  be  abandoned 
to  the  state,  and  the  canal  fund  deprived,  it  may  be,  of  many 
thousand  dollars.  By  the  construction  for  which  I  contend,  the 
purchaser  of  the  four  lots  may  select  any  one  or  more  of  them,  or 
any  of  their  parts,  equal  to  one-half  or  one-quarter  of  a  lot,  and 
apply  the  money  paid  to  the  part  thus  selected,  be  it  one  lot,  a  half 
or  a  quarter  lot,  and  completing  his  paj'ments  in  this  way  by  relin- 
quishing the  balance  of  the  lots,  obtain  a  title  to  the  part  retained,^ 
and  his  assignee,  under  the  seventh  section  of  the  act,  is  enabled 
to  do  the  same  thing,  and  nothing  more.  He  can  select  any  lot  or 
part  of  lot  indicated  in  the  certificate  he  holds  by  assignment,  and 
relinquish  the  part  which  the  payments  made  will  not  cover. 

If,  under  the  construction  contended  for  by  the  relator,  these 
certificates  of  original  purchase  are  to  become  an  article  of  traffic, 
then  the  canal  fund  must  be  subjected  to  a  very  heavy  loss.  It  is, 
no  doubt,  the  fact  that  very  many  of  the  lots  have  lost  the  princi- 
pal value  set  upon  them  at  a  time  when  speculation  was  so 
rife  in  that  *region  and  elsewhere.  Some  of  them  may  be  [*165] 
of  a  nominal  value  only,  on  each  of  which  payments  have 
been  made  to  the  amount  of  a  thousand  dollars,  for  which  certifi- 
cates are  held  by  the  original  purchaser,  or  his  assignee,  under  the 
act  of  1836.  This  money  was  forfeited  to  the  state  before  the  pas- 
sage of  the  act  of  1841,  and,  consequently,  the  certificates  were 
greatly  depreciated,  and  really  of  no  value.  By  the  act  of  1841, 
value  was  given  to  them,  in  the  hands  of  the  original  purchasers, 
to  the  extent  of  such  parts  of  their  purchases  as  the  payments 
made  would  cover;  but  by  the  construction  given  to  the  law,  if  the 
lots  specified  in  them  should  not  be  of  much  value,  they  can  be 
raised  from  them  and  thrown  into  market  for  sale,  A  may  hold 
four  such  certificates,  each  indicating  the  payment  of  $1,000,  but 
now  so  much  under  par,  by  reason  of  the  real  want  of  value  in  the 
lots  purchased,  as  to  be  worth  only  $100  each.  He  sells  one  to  B, 
to  C,  to  D  and  to  E,  each  of  Avhom  have  payments  of  $1,000  to 
make  on  valuable  lots  they  have  improved  and  desire  to  retain. 
Each  one  buys  a  certificate  of  $1,000  for  $100,  by  which  each  one 
pays  the  canal  fund  the  debt  he  owes,  and  so  in  greater  or  less  pro- 
portion, according  to  the  scale  of  depreciation.  In  this  way  the 
canal  fund  loses,  by  each  of  these  purchasers,  the  whole  amount 
due  from  each  one,  which  he  would  otherwise  have  paid  to  secure 
his  lot.  This  act  would  thus  create  a  depreciated  paper  with  which 
to  pay  these  debts,  and  bring  upon  tlie  canal  fund  these  heavy 
losses  to  an  extent  I  have  no  means  of  ascertaining,  but  certainly 
not  inconsiderable.  It  is,  in  truth,  giving  that  amount  to  each 
purchaser  of  a  valuable  lot.  Can  it  be  supposed  that  an  act 
intended  for  relief  only  was  to  be  made  the  instrument  of  so  mucli 
mischief  ?  That  the  legislature  would  surrender  up  in  this  manner 
the  property  and  interests  of  the  state  of  which  they  were  the 
constitutional  guardians?     I  cannot  believe  it;  and  finding  nothing 
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in  the  act  forcing  me  to  such  a  conclusion,  I  cannot  arrive  at  it. 
According  to  my  understanding  of  the  act,  the  original  purchaser 
himself  cannot  surrender  the  whole  of  his  purchase  and  apply  the 
money  paid  on  it  to  another  lot.  Why,  then,  should  his  assignee 
have  the  privilege  ?  There  can  be  no  reason  shown  why  he  should 
possess  a  right  the  original  purchaser  does  not  possess.  I  cannot 
believe  that  the  legislature  intended  any  such  application  of  the 
certificates  as  the  relator  claims;  thei-e  is  nothing  in  the  act  indicat- 
ing, to  my  mind,  such  an  intention. 

in  doubtful  cases,  such  as  this  must  be  admitted  to  be,  a  con- 
struction should  not  be  given  to  a  legislative  act  which  may  work 
a  great  public  injury,  the  reasonable  presumption  always  existing 
that  no  such  consequences  were  intended.  I  am,  therefore,  of 
opinion  the  mandamus  should  not  be  awarded. 

Treat  and  Douglass,  Justices,  also  dissented. 

Peremptory  writ  of  mandamus  awarded. 


*Jolin  B.  Roper,  plaintiff  in  error,  v.  John  M.  Clabaugh,    [*166] 
defendant  in  error. 

Error  to  Clinton. 

The  certificate  of  the  receiver  of  a  land  office,  of  the  receipt  of  the  purchase  money  for 
a  tract  of  land,  is  not  evidence  o£  title.  The  register,  having  the  custody  of  aU  the 
records,  books,  and  plats  relating  to  the  sales  of  lands  in  his  district,  is  the  only  oflftcer 
whose  certificate  could  be  safely  received  as  evidence  of  title,  (a) 

This  cause  was  heard  in  the  court  below,  at  the  September  term, 
1840,  before  the  Hon.  Sidney  Breese  and  a  jury.  Verdict  and 
judgment  were  rendered  for  the  plaintiff,  and  the  cause  brought  to 
this  court  by  writ  of  error. 

X.  Trumbull,  for  the  plaintiff  in  error,  cited  JSruner  v.  Manlove 
et  al.,  1  Scam.,  156. 

J.  Shields  and  J.  C.  ConJcling,  for  the  defendant  in  error,  cited 
2  Porter,  437;  5  Porter,  86;  Bruner  v.  Manlove  et  al.,  1  Scam.,  158. 

Douglass,  Justice,  delivered  the  opinion  of  the  court. 
This  was  an  action  of  trespass  quare  clausum  fregit,  brought 
by  Clabaugh  against  Roper,  for  entering  his  close,  and  carrying 

(o)  Accord  Carson  v.  Merle,  4  Scam.,  363. 

A  register's  certificate  of  sale  is  evidence  of  title.  Delanney  v.  Burnett,  4  Gil.  454.  But 
a  register's  certificate,  which  does  not  show  an  entry  and  purchase  of  land,  is  not  evidence 
of  title.    Aides  v.  Abbott,  2;3  ni.,  61. 

The  cercificate  of  the  register  of  the  land  office,  and  certified  copies  of  the  books  and 
records  of  the  general  land  office  of  the  United  States,  are  evidence  in  our  courts.  Seely 
V.  WcUx^  5.3  111.,  120. 

Certified  schedules  issued  by  the  Secretary  of  the  Interior  and  the  Commissioner  of  the 
General  Land  Office,  are  evidence  of  title  in  this  state.    Sawyer  v.  Cox,  63  111.,  130. 

See  also  R.  S.,  1874,  ch.  51,  §  20. 
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away  his  rails  and  other  property.  The  defendant  pleaded  not 
guilty;  and  issue  being  joined,  the  testimony  heard,  and  instruc- 
tions given,  the  jury  returned  a  verdict  for  the  plaintiff,  for  $V2. 
It  appears  from  the  bill  of  exceptions,  that  the  plaintiff  offered  in 
evidence  a  receipt,  of  which  the  following  is  a  copy,  to  wit: 

"  Receiver's  Office,  Edwardsville,  Illinois, 
"Feb'y  1st,  1837. 
"(Duplicate.) 

"Received  from  John  Clabaugh,  of  Clinton  Co.,  111.,  the  sum  of 

one  hundred  and  fifty  dollars  and cents,  being  in  full  for  the 

E.  i  of  the  S.  W.  i,  and  N.  W.  i  of  S.  W.  i  of  section  number 
twenty-five,  township  number  two,  north  of  range  number  three, 
west  of  the  third  principal  meridian,  containing  one  hundred  and 
twenty  acres,  at  the  rate  of  $1.25  per  acre. 

"  A.  M.  Jenkins, 

' '  Beceiver. 
'■  One  hundred  and  fifty  dollars,  silver." 

The  defendant  admitted  this  receipt  to  be  in  the  handwriting  of 
the  said  A,  M.  Jenkins,  but  objected  to  its  being  read  in  evidence, 
as  proof  of  title.  Subsequently  the  defendant  asked  the  court  to 
instruct  the  jury,  that  said  receiver's  receipt  "  is  not  evidence  of 
the  entry  of  the  tracts  of  land  mentioned  in  the  said  receipt, 
[*]67]  and  is  *not  evidence  of  title  in  said  plaintiff,  and  is  only 
evidence  that  the  sum  of  money  mentioned  therein  has  been 
received  by  the  United  States,  for  the  tracts  of  land  therein  men- 
tioned." 

The  court  refused  these  instructions,  and  in  lieu  thereof  gave  the 
following: 

First.  That  if  the  jury  believe,  from  the  testimony,  that  the 
plaintiff  was  the  owner  of  the  land  at  the  time  Mr.  Roper  took  the 
rails,  and  that  Roper  took  them  without  the  consent  of  Clabaugh, 
they  must  find  for  the  plaintiff; 

Second.  That  if  they  believe,  from  the  testimony  that  Mr.  Cla- 
baugh entered  the  land  upon  which  the  fences  in  dispute  stood, 
the  fences  became  the  property  of  Clabaugh,  by  such  entry; 

Third.  That  the  certificate  of  the  receiver  of  the  land  office, 
offered  in  testimony,  is  proof  that  the  title  of  the  land  therein 
included  is  in  the  plaintiff. 

The  assignment  of  errors,  among  other  things,  questions  the 
correctness  of  the  decision  of  the  court  below,  in  admitting  the 
receiver's  receipt  in  evidence,  to  establish  title  to  the  land,  and, 
also,  in  overruling  the  instructions  prayed  for  by  the  defendant, 
and  in  giving  those  asked  for  the  plaintiff  below,  touching  the 
same  point. 

To  determine  the  correctness  of  these  decisions,  it  Avill  be  neces- 
sary to  refer  to  the  fourth  section  of  "  An  act  declaring  what  shall 
be  evidence  in  certain  cases."' 

iR.  L.  280;  Gale's  Stat.,  287. 
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That  section  is  as  follows: 

"The  official  certificate  of  any  register  or  receiver  of  any  land 
office  of  the  United  States,  to  any  fact  or  matter  on  record  in  his 
office,  shall  be  received  in  evidence  in  any  court  in  this  state,  and 
shall  be  competent  to  prove  the  fact  so  certified.  The  certificate 
of  any  such  register  of  the  entry  or  purchase  of  any  tract  of  land 
within  his  district,  shall  be  deemed  and  taken  to  be  evidence  of 
title  in  the  party  who  made  such  entry  or  purchase,  or  his  heirs  or 
assigns,  and  shall  enable  such  party,  his  heirs  or  assigns,  to  recover 
the  possession  of  the  land  described  in  such  certificate,  in  any  action 
of  ejectment  or  forcible  entry  and  detainer,  unless  a  better  legal 
and  paramount  title  be  exhibited  for  the  same." 

By  this  section  the  receiver's  certificate  is  made  evidence  of  any 
fact  or  matter  on  record  in  his  office,  and  the  register's  certificate 
is  made  evidence  of  title. 

The  receiver's  duplicate  receipt,  which  was  read  in  evidence  in 
the  case  under  consideration,  does  not  state  that  Clabaugh  was  the 
owner  of  the  land  in  question,  or  had  ever  entered  the  same  at  the 
land  office.  Indeed  the  receiver  could  not  have  certified  these  facts; 
for  they  are  not  facts  appearing  of  record  in  his  office.  He  is  not 
entrusted  with  the  possession  of  the  plats,  tract  books,  register  of 
certificates,  or  any  other  record  evidencing  the  sales  of 
*the  public  lands  in  his  district.  These  are  all  committed  [*168] 
to  the  custody  of  the  register,  and,  consequently,  he  was  the 
only  officer  who  could  have  certified,  in  truth,  that  Clabaugh  had 
entered  said  lands  at  the  land  office  at  Edwardsville,  if  indeed  such 
were  the  fact.  It  is  true  that  the  receiver  might  have  properly 
certified,  that  it  appeared  of  record  in  his  office,  that  the  United 
States  had  received  of  said  Clabaugh  one  hundred  and  fifty  dollars, 
in  full  for  said  lands;  and  his  certificate  would  hav?  been  evidence 
of  the  fact  so  certified;  but  in  this  case  the  receiver  has  not  certi- 
fied that  it  appears  of  record  in  his  office,  that  Clabauach  had  paid 
the  money.  He  merely  certifies  that  he  has  received  the  money, 
without  stating  that  that  fact  appears  of  record  in  his  office.  But 
supposing  the  receiver's  certificate  to  be  in  due  form,  and  to  con- 
tain all  that  he  could  in  truth  certify,  then  it  W(nild  be  evidence 
of  nothing  more  than  the  payment  of  the  money  for  the  land 
named  therein;  for  that  is  the  only  fact  appearing  of  record  in  his 
office. 

The  register's  certificate,  however,  is  made  evidence  of  title  by 
the  statute.  Our  statute,  in  this  respect,  seems  to  have  been  based 
upon  an  accurate  knowledge  of  the  organization  of  our  land  system, 
and  of  the  mode  in  which  the  business  is  transacted  in  the  land 
offices. 

The  register,  having  the  custody  of  all  the  records,  books,  and 
plats  relating  to  the  sales  of  lands  in  his  district,  is  the  only  officer 
whose  certificate  could  be  safely  received  as  evidence  of  title. 

The  court  below  erred,  therefore,  in  deciding  that  the  receiver's 
duplicate  receipt  was  evidence  of  title  in  the  person  paying  the 
money.  As  the  judgment  below  must  be  reversed,  and  the  cause 
remanded  for  this  reason,  it  is  not  necessary  to  notice   the  other 
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assignments  of  error,  which  do  not  seem  to  be  material  to  the  merits     ( 
of  the  cause. 

Judgment  reversed. 


Abner  Carson,  appellant,  v.  John  A.  Merle  et  al.,  appellees. 

Appeal  from  Carroll. 

Where  an  appeal  is  prayed  for  In  the  name  of  several  defendants,  and  it  is  granted  upoa 
condition  that  the  defendants  enter  into  bond,  it  is  not  a  compliance  for  one  of  the 
defendants  to  execute  the  bond,  without  the  others,  i  a) 

Where  an  appeal  is  granted  upon  the  partj-'s  entering  into  bond  within  thirty  days,  the 
time  is  to  be  computed  from  the  day  on  which  the  order  was  made;  and  not  from  the 
last  day  of  the  term  of  tlie  court. 

Where  an  appeal  is  dismissed,  a  writ  of  error  may  issue,  upon  the  transcript  of  the  record 
filed  in  the  appeal  case,  and  a  supersedeas  may  be  granted  thereon  if  the  record  pre- 
sents a  proper  case  for  such  a  writ. 

A.  T.  Bledsoe  moved  to  dismiss  the  appeal  in  this  case,  because 
the  appeal  bond  was  not  entered  into  within  the  time  lim- 
[*169]  ited  *by  the  coui't,  nor  was  the  same  executed  by  the  defend- 
ants, but  by  only  one  of  them.  The  court  below  granted 
the  appeal,  upon  the  defendants'  entering  into  bond,  etc.,  within 
thirty  days.  The  bond  was  executed  by  one  of  the  defendants, 
Carson,  only,  and  was  not  filed  until  after  the  expiration  of  thirty 
days  from  the  date  of  the  order,  but  within  thirty  days  from  the 
adjournment  of  the  court. 

Thompson  Campbell,  for  the  appellant,  cited  R.  L.,  496;  Gale's 
Stat.,  537,  and  contended  that  the  bond  was  filed  in  time. 

Per  curiam,:  The  motion  must  prevail  upon  both  grounds. 
Although  the  statute  allows  any  one  of  several  defendants  to  remove 
a  cause  to  this  court,  from  a  Circuit  Court,  by  appeal,  yet  where 
the  appeal  is  prayed  for  by  all,  and  granted  upon  condition  of  their 
entering  into  bond,  the  condition  and  oi'der  must  be  cgmplied  with, 
or  the  appeal  cannot  be  perfected. 

Douglass,  Justice.  I  concur  in  dismissing  the  appeal,  for  the 
reason  that  the  bond  was  not  executed  within  thirty  days,  as 
required  by  the  order  of  the  Circuit  Court;  but  dissent  from  the 
opinion  of  a  majority  of  the  court  on  the  other  point;  believing 
that  where  an  appeal  has  been  prayed  for  and  allowed,  all  or  any 
one  of  the  defendants  has  the  right,  under  the  statute,  to  file  his 
bond  and  prosecute  his  appeal. 

WiLSOX,  Chief  Justice,  also  dissented. 

Appeal  dism,issed. 

(a)  Accord  Watson  v.  Tlirall,  3  Gil.,  69;  Johnson  v.  Barber,  4  Gil.,  1. 

The  parties  named  by  the  court  must  execute  the  appeal  bond.    Henderson  v.  Fitch,  19 
m..  404,  Shinkell  v.  Letcher,  40  lU.,  4H;  Propeller  Niagara  v.  Martin,  42  HI.,  106. 
But  see  Willenborg  v.  Murphy,  40  III.,  46. 
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After  the  dismissal  of  the  appeal,  Campbell  moved  for  a  writ  of 
«rror  and  supersedeas  upon  the  record  filed  in  the  case. 
The  motion  was  allowed. 


Lee  V.  Hieks  et  al. 


In  this  case,  I^.  Thrman,  for  the  defendants  in  error,  moved  for 
permission  to  take  the  supersedeas  bond  from  the  files  of  this  court, 
in  order  to  enable  him  to  institute  an  action  upon  it,  for  a  breach 
of  its  conditions.  The  motion  was  allowed,  upon  a  copy's  being 
anade  of  the  original,  and  left  on  the  files  of  the  court. 


*Peter  Lampsett  v.  James  W.  Whitney.  C*!*?©] 

Motion  for  a  Be-Tiearing. 

-ktter  the  lapse  of  a  term,  a  court  cannot  vacate  a  judgment;  but  it  may  make  any  proper 

order  to  sustain  the  judgment. 
In  no  case  has  the  court  entertained  a  petition  for  a  rehearing,  after  the  lapse  of  a 

term,  (a) 
Phe  decision  in  the  case  of  Lampsett  v.  Whitney,  2  Scam.,  441,  is  approved. 

This  was  an  application  for  a  rehearing  of  a  cause  decided  at 
December  term,  1840. 

Smith,  Justice,  delivered  the  opinion  of  the  court: 
The  cause  was  decided  at  the  December  term,  1840.  One  term 
has  intervened  between  the  decision  and  the  application  for  a 
rehearing;  and  it  is  now  too  late  to  make  it.  The  court  conceives 
it  has  no  power  over  the  case,  for  the  purpose  of  vacating  the  judg- 
ment rendered  at  the  December  term.  It  might  make  any  proper 
order  to  sustain  the  judgment  after  a  term  has  elapsed,  but  not  to 
vacate  it.  It  is  believed  that  in  no  instance  has  the  court  enter- 
tained a  petition  for  a  rehearing  after  the  lapse  of  a  term.  Besides, 
there  is  no  reason  why  the  case  should  be  reviewed.  The  point 
decided  in  the  case,  which  was  the  only  one  to  which  the  attention 

(a)  A  motion  for  a  rehearing  should  be  made  at  the  term  of  the  court  at  which  the  case 
is  decided,  or  the  opinion  of  tlie  court  delivered.     The  People  v.  Pearson,  post.  406. 

An  exception  is  made  when  the  opinion  of  the  court  is  filed  after  the  close  of  the  term, 
or  so  late  in  the  term  that  counsel  have  not  time  to  prepare  a  petition.  Shelby  v.  Hutchin- 
son, 5  Gil.,  261. 

And  reasonable  notice  should  then  be  given  to  the  adverse  party.  Pearl  v.  Willman,  4 
Oil.,  395. 

Tlie  only  mode  by  which  the  final  decision  of  a  case  in  the  Supreme  Court  can  be  reversed 
or  set  aside,  at  a  subsequent  term,  is;  by  petition  for  a  rehearing.  Hollowbush  v.  McConnel, 
'  12  ni.,  203;  Peed  v.  West,  70  111.,  479. 
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of  the  court  was  called  by  the  assignment  of  errors,  is  still  consid- 
ered correctly  detei-mined, '   and  consequently  there  could  be  no- 
practical  good  in  allowing  the  review. 
The  application  is  denied. 

Motion  denied. 


Jefferson  Weatherford,  plaintiff  in  error,  v.   Henry  Fishback, 
defendant  in  error. 

Eiror  to  Macoupin. 

A  declaration  was  filed  in  an  action  on  the  case,  the  first  count  of  which  charged  that  one 
H.  was  seized  and  possessed,  as  owner  and  proprietor  in  fee,  of  a  certain  tract  of  land, 
etc.,  and  being  desirous  to  sell  the  same  to  the  plaintiff,  for  a  valuable  consideration, 
who  did  not  know  its  lines  and  boundaries;  thereupon  the  defendant,  acting  as  the 
agent  of  H.  and  pretending  to  know  the  landmarks,  lines,  and  boundaries  of  the  land, 
desired  the  plaintiff  to  go  with  him  upon  the  premises;  an  1  he  then  and  there  wrong- 
fully and  injuriously  contriving  and  intending  to  deceive,  defraud  and  injure  the  plain- 
tiff, then  and  there  falsely,  fraudulently,  deceitftdly  and  knowingly  represented  and 
asserted  to  the  plaintiff  that  a  certain  tract  of  land,  containing  forty  acres,  which  he 
then  and  there  pointed  out  and  showed  to  the  plaintiff,  by  its  corners,  hues  and  marks, 
and  by  course  and  direction,  was  the  same  tract  which  H.  owned  and 
desired  to  sell  to  the  plaintiff.     Tliat  the  tract  thus  pointed  out  was  worth 

r*lVll  ^^^  per  acre.    That  the  plaintiff,  confiding  in  the  representations  *of  the 

L  J  defendant,  at  his  special  instance  and  request,  bargained  with  H.  and  bought 

of  him  the  tract  of  land  for  $400,  as  the  tract  owned  by  H.,  being  induced 
to  do  so  by  the  false,  fraudulent,  and  deceitful  representations  of  the 
defendant;  whereas,  in  fact,  the  tract  thus  pointed  out  and  shown  to  the  plaintiff  was 
not  the  tract  owned  by  H.,  but  adjoining  to  it,  being  a  quarter  of  the  same  quarter 
section,  but  greatly  superior  in  value  to  the  one  he  owned  and  sold  to  the  plaintiff: 
and  that  the  defendant  well  knew  it  at  the  time  of  making  said  false,  fraudulent  and 
deceitful  assertions.  That  the  tract  purchased  was  not  worth  more  than  $50,  etc. 
The  second  count  was  like  the  first,  except  that  it  charged  the  defendant  with  offici- 
ously intermeddling  in  the  sale,  and  acting  as  an  authorized  person  and  agent:  Held, 
that  the  declaration  was  good  on  demurrer. 

Where  a  person,  with  a  design  to  deceive  and  defraud  another,  makes  a  false  representa- 
tion of  a  matter,  by  which  the  party  to  whom  the  representation  is  made  enters  into  a 
contract,  and  sustains  an  injury  thereby,  an  action  on  the  case,  in  the  nature  of  deceit, 
will  lie  at  the  suit  of  the  party  injured,  against  the  party  making  the  fraudulent  repre- 
sentations, although  a  stranger  to  the  contract  which  the  plaintiff  entered  into,  by 
which  he  was  injured,  (a) 

If  a  defendant,  after  demurring,  wishes  to  controvert  the  facts,  the  course  is  to  get  leave 
to  withdraw  the  demurrer  and  plead  to  the  action.  If  he  does  not  do  so,  he  is  consid- 
ered as  having  elected  to  abide  by  the  demurrer,  and  the  question  of  damages  is 
referred  to  a  jury,  in  all  cases  where  they  do  not  resc  in  computation. 

Where  the  transcript  of  the  record  in  a  cause  showed  but  one  declaration,  and  that  a 
demurrer  had  been  sustained  to  it,  but  afterwards  the  plaintiff  amended  his  declara- 
tion, and  a  demurrer  was  filed  to  the  amended  declaration,  and  a  joinder  therein  upon 
which  the  court  gave  judgment  for  the  plaintiff:  Held,  that  the  record  showed  a  suf- 
ficient declaration  to  sustain  the  judgment. 

The  practice  in  the  Circuit  Court  has  been  (though  a  loose  one),  when  an  amendment  to  a 
plea  or  declaration  is  allowed,  for  the  pleader  to  interline  the  original  draft,  and  the 
clerk,  in  making  up  the  record,  does  not  usually  transcribe  that  draft,  together  with 
the  amended  declaration,  at  length. 

This  cause  was  heai*d  in  the  Circuit  Court  at  the  September  term, 
1840,  before  the  Hon,  William  Thomas  and  a  jury.  Verdict  and 
judgment  were  rendered  for  the  plaintiff  for  $183.40.  The  cause 
was  brought  to  this  court  by  writ  of  error. 

>  2  Scam.,  441. 

(a)  See  Eames  v.  Morgan.  37  III.,  260. 

It  must  appear  that  the  defendant  knew  the  representations  to  be  falsei.    Wheeler  v, 
Randall,  48  111.,  182. 
Deceit  will  avoid  a  marriage  contract.    Lyndon  v.  Lyndon,  69  111.,  43. 
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J.  J.  Hardin  and  8.  T.  Logan,  for  the  plaintiff  in  error. 

D.  A.  Smith,  for  the  defendant  in  error: 

Our  declaration  is  good,  and  we  are  entitled  to  afRrraance  of  our 
judgment  with  damages,  if  this  court  should  regard  as  authority 
the  case  of  Pasley  et  al.  v.  Freeman,  3  Term  R.,  51,  which  settles 
the  following  principle:  "A  false  affirmation  made  by  the  defend- 
ant, with  intent  to  defraud  the  plaintiff,  whereby  the  plaintiff 
receives  damage,  is  the  ground  of  an  action  upon  the  case  in  the 
nature  of  deceit.  In  such  an  action  it  is  not  necessary  that  the 
defendant  should  be  benefited  by  the  deceit,  or  that  he  should  col- 
lude with  the  person  who  is."  This  is  the  leading  modern  case  on 
this  head,  and  has  been  recognized  as  an  authority  in  divers  other 
cases:  1  East,  318;  2  East,  92;  12  East,  634;  3  Bos.  &  Pul.,  367;  10 
Ves.,  Jr.,  475;  13  Ves.,  Jr.,  133;  3  Ves.  &  Beames,  110;  RusseVs 
Mcrs.  V.  Clark's  JSxrs.,  7  Cranch,  69;  Tipton  v.  Vail,  6  Johns.,  181; 
Gallagher  v.  Hunnell,  6  Cowen,  346;  JBacon  v.  JBronson,  7  Johns. 
Ch.  R.,  194. 

Breese,  Justice,  delivered  the  opinion  of  the  court: 
This  was  an  action  on  the  case,  in  the  nature  of  deceit. 
The  declaration  *contains  two  counts,  the  first  charging  [*172] 
that  one  Harbard  Weatherford  was  seized  and  possessed  as 
owner  and  proprietor  in  fee  of  a  certain  tract  of  land  in  Macoupin 
county,  state  of  Illinois,  described  and  known  as,  etc.;  and  he  being 
desirous  to  sell  it  to  Fishback,  the  plaintiff  below,  for  a  valuable 
consideration,  and  the  latter  not  knowing  its  lines  and  boundaries, 
thereupon  Jefferson  Weatherford,  the  defendant  below,  acting  as 
the  agent  of  Harbard,  in  the  premises,  pretending  to  know  and  be 
well  acquainted  with  the  landmarks,  lines  and  boundai'ies  of  the 
land,  desired  Fishback  to  go  with  him  upon  the  premises,  and  that 
he  then  and  there  wrongfully  and  injuriously  contriving  and  intend- 
ing to  deceive,  defraud  and  injure  Fishback,  then  and  there  falsely, 
fraudulently,  deceitfully  and  knowingly  represented  and  asserted 
to  Fishback  that  a  certain  tract  of  land,  containing  forty  acres, 
which  he  then  and  there  pointed  out  and  showed  to  Fishback,  by 
its  corners,  lines,  and  marks,  and  by  course  and  direction,  was  the 
same  track  which  Harbard  owned  and  desired  to  sell  to  Fishback, 
and  which  tract  so  shown  and  pointed  out  was  worth  $10  an  acre. 
That  Fishback,  confiding  in  the  representations  and  assertions 
made  by  Jefferson  Weatherford,  and  at  his  special  instance  and 
request,  bargained  with  Harbard  and  bought  of  him  that  tract  of 
land  for  the  sum  of  $400,  as  the  one  owned  by  Harbard,  and  also 
several  other  tracts,  for  the  further  sum  of  $1,400,  and  paid  Har- 
bard for  the  one  thus  shown  to  him  $400,  being  induced  to  do  so  by 
the  false,  fraudulent  and  deceitful  representations  of  Jefferson 
Weatherford,  whereas,  in  fact,  the  tract  of  land  thus  shown  and 
pointed  out  to  Fishback  was  not  the  tract  Harbard  owned,  but 
adjoining  to  it,  being  a  quarter  of  the  same  quarter  section,  but 
greatly  superior  in  value  to  the  one  he  did  own,  and  did  sell  to 
Fishback;  and  that  Jefferson  Weatherford  well  knew  it  at  the  time 
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of  making  said  false,  fraudulent  and  deceitful  assertions,  Fishback 
further  alleges  that  the  tract  of  land  he  in  fact  purchased,  under 
the  influence  of  the  fraudulent  representations,  was  not  worth  more 
than  SoO;  and  avers  that  he  has  been  greatly  deceived  by  this  fraud 
and  misrepresentation  of  Jefferson  Weatherford,  and  claims  dam- 
ages to  $500. 

The  second  count  is  substantially  the  same  as  the  first,  with  this 
difference:  it  charges  Jefferson  Weatherford  with  ofliciously  inter- 
meddling in  the  sale,  and  acting  as  an  authorized  person  and  an 
agent. 

To  this  declaration  the  defendant,  Jefferson  Weatherford, 
demurred  generally,  and  it  was  adjudged  good,  and  he  stood  by  his 
demurrer.  Judgment  was  rendered  thereon  for  Fishback,  and  a 
jury  called  to  assess  the  damages.  The  damages  were  assessed  at 
$183.40,  on  which  final  judgment  was  entered  up  for  Fishback. 

Jefferson  Weatherford  prosecutes  this  writ  of  error,  and  assigns 
but  two  errors  we  deem  important  to  notice: 

First.  In  overruling  the  demurrer  to  the  declaration. 
[*173]        *  Second.     In  rendering  judgment  by  nil  dicit  against  the 
defendant. 

The  first  error  assigned  presents  the  question,  whether  the  facts 
stated  in  the  plaintiff's  declaration  are  sufiicient  in  law  to  authorize 
him  to  recover  against  the  defendant. 

The  action  is  on  the  case  for  a  deceit,  and  it  is  insisted  by  the 
plaintiff  in  error,  that  as  the  declaration  alleges  in  the  first  count, 
that  he  was  the  agent  of  another  person,  his  principal  should  be 
sued.  The  rule,  in  some  of  the  books  on  pleading  is,  that  a  servant 
is  not  liable  for  deceit  on  the  sale  of  goods,  or  for  a  false  warranty.' 
In  a  note  to  1  Com.  Dig.,  38,  title  Deceit,  reference  is  made  to 
1  Morgan's  Vade  Mecum,  177,  doubting  this  law.  Chitty  cites 
1  Roll.,  95;  and  the  instance  given  is  where  the  servant  of  a  tav- 
erner  sells  corrupted  wine,  it  will  be  presumed  the  sale  was  made 
by  the  direction  of  his  master.  In  all  cases  where  the  agent  or 
servant  sells  by  command  of  his  master,  or  acts  in  execution  of  an 
authority  given  by  his  master,  the  master  shall  be  charged. '^ 

All  these  cases  proceed  upon  a  presumed  command  of  the  master, 
arising  out  of  his  general  directions  to  sell. 

The  declaration  in  this  case,  does  not  aver  in  either  count,  that 
Jefferson  Weatherford  was  the  agent  in  making  the  sale  to  Fish- 
back, or  that  he  had  any  authority  for  that  purpose.  The  bargain- 
ing and  final  sale  and  the  purchase,  is  alleged  to  have  been  made 
with  the  real  owner  of  the  land,  Ilarbard  Weatherford;  the  fraud- 
ulent representations  and  deceit  of  Jefferson  Weatherford,  as  to  its 
locality,  leading  to  its  consummation. 

The  sale  of  the  land  was  one  of  the  common  transactions  of  the 
country,  in  which  the  plaintiff  in  error  officiously  intermeddled, 
without  deriving  any  advantage  to  himself  from  the  deceit,  and 
without  any  collusion  between  him  and  Harbard  Weatherford,  who 
did  derive  the  advantage.     The  question  arises,  can  he  be  made 

1  Chit.  Plead.,  73.  n  Salk.,  282;  2  Salk.,  440. 
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responsible  for  this  deceit  ?  In  the  case  of  Pasley  et  al.  v.  Free- 
man^ 3  Terra  R.,  51,  it  was  decided  by  Lord  Kenyon,  chief  justice, 
Ashhurst  and  Buller,  justices,  against  Grose,  justice,  that  where  a 
}>erson,  with  a  design  to  deceive  and  defraud  another,  makes  a  false 
representation  of  a  matter  inquired  of  him,  by  which  the  party  to 
whom  the  representation  is  made,  enters  into  a  contract,  and  sus- 
tains an  injury  thereby,  an  action  on  the  case  in  the  nature  of 
deceit,  will  lie  at  the  suit  of  the  party  injured,  against  the  party 
making  the  fraudulent  representation,  although  a  stranger  to  the 
<^ontract  Avhich  the  plaintiff  entered  into,  by  which  he  Avas  injured. 
The  ground  of  the  action  is  the  fraud;  the  intention  to  deceive; 
and  Avhether  it  be  from  any  expectation  of  advantage  to  the  party 
himself,  or  from  ill-will  towards  the  other,  is  held  to  be  immaterial: 

2  East,  108,  per  Le  Blanc,  justice. 

[*174]        *Fraud  and  falsehood  must  come  in  to  sustain  this  action: 

3  Eng.  Com.  Law,  136. 

The  same  doctrine  is  recognized  in  the  case  of  Upton  v.  Vail, 
6  Johns.,  181,  and  Barney  v.  Dewey,  13  Johns.,  224,  and  they  all 
proceeded  upon  that  principle  of  natural  justice,  which  the  law  has 
always  acknowledged,  that  fraud  or  deceit,  accompanied  with  dam- 
age, is  a  meritorious  cause  of  action. 

If  representations,  such  as  those  shown  in  the  declaration,  are 
made  in  bad  faith,  knowing  that  they  are  not  true,  and  with  a  view 
to  cheat  and  deceive,  we  think  an  action  can  be  supported  for  the 
injury  occasioned  thereby. 

It  was  held  in  the  case  of  Foster  v.  Charles,  6  Bingham,  396,  that 
to  suppoi't  an  action  for  deceit  against  a  party,  for  improperly 
recommending  an  agent,  no  more  is  necessary  than  to  show  that 
the  statement  was  false,  and  known  to  be  so  by  the  party  recom- 
mending. It  is  not  necessary  to  prove  a  malicious  or  interested 
motive. 

The  same  principle  was  recognized  in  the  case  of  Corbett  et  al.  v. 
Brown,  8  Bingham,  33,  and  in  Young  v.  Covell,  8  Johns.,  23. 

The  fraud  and  the  scienter,  though  the  party  had  no  personal 
interest  in  practicing  it,  seem  to  constitute  the  grounds  of  the 
action.  The  gravamen  being  the  deceit,  and  the  scienter  the  gist 
of  the  action. 

It  is,  however,  urged  here  that  the  defendant  in  error  should  not 
have  confided  in  these  representations;  that  it  was  his  own  folly  to 
have  done  so;  and  that  by  using  the  proper  care,  he  could  have 
ascertained,  to  a  certainty,  whether  the  lands  shown  him  by  the 
plaintiff  in  error  was  Harbard  Weatherford's  or  not.  This  is  all 
true,  and  so  in  the  cases  referred  to,  more  diligent  inquiry  might 
have  protected  the  plaintiffs  in  those  actions.  But  did  not  Fish- 
back,  in  purchasing  the  land,  use  the  ordinary  care  and  circumspec- 
tion in  such  cases  ?  Confiding  in  the  plaintiff  in  error,  at  his  solic- 
itation, he  goes  with  him  upon  the  land,  is  shown  the  lines,  marks, 
boundaries,  course,  and  situation.  This  is  all  that  ordinarily  pru- 
dent men  do,  in  such  transactions,  and  a  loss  having  occurred  to 
him  by  the  deceit  of  the  plaintiff  in  error,  we  think  upon  principles 
of  natural  justice,  acknowledged   in  the  law,  he  ought  to  recover 
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damages  for  it,  and  from  the  plaintiff  in  error,  who  deceived  him 
knowingly,  although  he  was  to  derive  no  benefit  himself  from  his 
conduct.  If  no  representation  had  been  made  to  the  defendant  in 
error,  he  might  be  chargeable  with  the  fact  that  the  land  pointed 
out  and  shown  to  him,  was  not  the  land  of  Harbard  Weather- 
ford,  which  he  designed  to  sell  to  the  defendant  in  error;  but  the 
declai'ation  charges  that  the  plaintiff  in  error,  knowingly,  falsely, 
and  fraudulently  misrepresented  the  fact,  and  he  admits  it  by  his 
demurrer,  and,  therefore,  he  ought  to  be  made  chargeable  with  all 
the  damages  resulting  from  such  misrepresentation. 

*In  the  case  of  Kirlcland  v.  Lott  et  al.,^  the  court  allowed  [*175] 
the  defense  set  up,  where  the  owners  of  lots  in  Jerseyville, 
who  were  suing  on  the  notes  given  for  them,  had  falsely  misrepre- 
sented the  situation  of  a  lot  sold  by  them,  knowing  that  it  was 
false.  The  chief  justice,  in  delivering  the  opinion  of  the  court, 
remarks:  "It  is  manifest,  then,  that  the  plaintiffs  have,  by  false 
and  fraudulent  acts  and  misrepresentations,  deceived  the  defendant, 
and  induced  him  to  believe  that  he  was  purchasing  lots  in  one  part 
of  the  town,  when,  according  to  the  plat  of  the  town,  they  were 
situated  in  a  different  and  less  eligible  part  of  it."  He  further 
observes,  "  if  the  mistake  relative  to  the  situation  of  those  lots  had 
been  mutual,  or  if  the  plaintiffs  had  made  no  false  representations, 
nor  used  any  means  to  deceive  the  defendant,  he  would  have  had 
no  ground  of  defense.  If  the  plaintiffs  had  made  no  representa- 
tions as  to  the  location  of  the  lots,  the  defendant  would  reasonably 
have  sought,  and  might  have  obtained,  correct  information  from 
some  other  source,  and  it  is  not  for  the  plaintiff  to  say  that  it  was 
his  folly  not  to  have  done  so,  when  their  representations  were  the 
cause  of  this  omission.  Credulity,  on  his  part,  is  no  license  for 
fraud  on  theirs.  I  do  not,  however,  consider  the  defendant  charge- 
able with  any  culpable  degree  of  confidence,  or  want  of  circum- 
spection. The  statements  of  the  plaintiffs,  and  the  pointing  out 
the  situation  of  the  lots,  were  such  practices  of  deception  as  might 
well  mislead  and  deceive  a  more  than  ordinarily  cautious  man,  and 
when  accompanied  with  the  intention  so  to  deceive,  as  is  alleged, 
were  certainly  such  as  to  vitiate  the  contract  which  they  beguiled 
the  defendant  into  making." 

Similar  views  are  presented  by  this  court  in  the  case  of  Jfiller  v. 
Howell.^  Applying  them  to  the  facts  in  this  case,  as  they  appear 
on  the  record,  a  most  palpable  fraud  is  shown  upon  the  defendant 
in  error,  by  which  he  has  been  materially  injured.  For  this  injury 
thus  produced,  the  law  would  be  wanting  in  one  of  its  great  pur- 
poses if  it  did  not  afford  an  adequate  remedy. 

In  regard  to  the  second  error  assigned,  the  judgment  in  this  case 
was  on  demurrer,  which  brought,  upon  the  implied  admission  of 
facts  stated  by  the  plaintiff,  the  law  of  the  case  at  once  before  the 
court  for  its  decision.  If  a  party,  after  demurring,  wishes  to  con- 
trovert the  facts,  the  course  is  to  get  leave  to  withdraw  the  demur- 
rer, and  plead  to  the  action.  If  he  does  not  do  this,  he  is  consid- 
ered as  having  elected  to  abide  by  the  demurrer,  and  the  question 

»  2  Scam.,  13.  2  1  Scam.,  499. 
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of  damages  is  referred  to  a  jury,  in  all  cases  where  they  do  not  rest 
in  computation.^ 

The  practice  in  this  case  was  the  same  as  is  usual  in  such  like 
cases.  There  being  no  such  errors  as  the  plaintiff  in  error  has 
assigned,  the  judgment  is  affirmed,  with  costs. 

Judgment  affirmed. 

*S.  T.  Logan,  for  the  plaintiff  in  error,  filed  a  motion  for  [*1'76] 
a  rehearing. 

Breese,  Justice: 

The  grounds  stated  in  the  petition  for  a  rehearing  are,  that  the 
record  does  not  show  any  declaration  in  the  cause  on  which  the 
judgment  of  the  court  below  could  operate. 

The  record  shows,  by  recital  of  the  date,  that  the  original  declara- 
tion was  filed  on  the  22d  of  April,  1840,  to  the  May  term  of  that 
year.  At  that  term  the  defendant  demurred  to  it,  but  the  plaintiff 
did  not  join  in  demurrer.  By  agi'eement  the  cause  was  continued 
to  the  next  September  term,  when  the  defendant  filed  a  second 
demurrer  to  the  declaration,  and  there  was  a  joinder.  This  demur- 
rer was  sustained,  and,  on  motion  of  the  plaintiff,  leave  was  given 
him  to  amend  his  declaration,  and  thereupon,  as  the  record  states, 
"  he  filed  his  amended  declaration,"  to  which  the  defendant  also 
demurred,  and  the  plaintiff  joined,  which  demurrer  the  court  over- 
ruled, and  the  defendant  abided  thereby. 

It  is  now  insisted,  that  inasmuch  as  the  record  showed  but  one 
declaration,  that  it  must  be  intended  to  be  the  one  adjudged  bad 
on  the  demurrer. 

This  point  was  fully  considered  by  the  court  before  arriving  at 
the  decision  ah'eady  pronounced,  and  was  considered  of  so  little 
importance  as  not  to  claim  a  special  notice. 

The  practice  on  the  circuit  has  been,  though  a  loose  one,  when 
an  amendment  to  a  plea  or  declaration  is  granted,  for  the  pleader 
to  interline  the  original  draft,  and  the  clerk,  in  making  up  the 
record,  does  not  usually  transcribe  that  draft,  together  with  the 
amended  declaration,  at  length.  It  cannot  be  presumed  that  the 
Circuit  Court  decided  upon  the  merits  of  a  declaration  not  before 
it,  nor  that  the  defendant  would  file  a  demurrer  to  an  amended 
declaration,  which  it  appears  he  did  do,  if  there  were  no  such 
declaration.  There  is  sufficient  in  the  record  to  show  that  the 
plaintiff  below  had  a  meritorious  cause  of  action,  and  that  set  forth 
in  legal  and  technical  form.  The  declaration  contained  in  it  must 
be  presumed  to  be  the  original  declaration,  as  amended,  on  which 
the  judgment  in  his  favor  was  pronounced  by  the  court,  on  the 
second  demurrer  and  joinder.  Something  must  be  intended  to 
sustain  the  judgment  of  the  court,  and  in  doing  so  it  is  not  per- 
ceived that  any  violence  is  done  the  record. 

The  petition  is,  therefore,  denied. 


Motion  denied. 


8  1  Scam.,  447;  2  Scam.,  185. 
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[*177]   *John  Capps,  impleaded,  etc.,  appellant,  v.  John  Smith, 
et  al.,  appellees. 

Appeal  from  Sangamoih. 

To  an  action  of  debt  against  two,  upon  two  promissory  notes,  one  of  the  defendants,  B, 
pleaded  that  at  the  time  of  mailing  the  notes,  A  was  indebted  to  the  plaintiffs  in  the  sum 
of  $1,587.69,  and  as  security  for  tlie  payment  thereof  by  A,  the  plaintiffs  lield  a  mortgage 
executed  by  A,  to  secure  the  sum  of  $2,101.24,  on  real  estate,  duly  recorded;  and  that 
at  the  time  of  making  the  two  notes,  B  executed  the  same,  and  one  other  note  for  the 
same  amount,  as  surety  only  for  the  said  defendant  A,  and  at  the  special  instance  and 
request  of  the  plaintiffs,  and  on  tlie  express  condition  that  the  plaintiffs  would  assign 
or  transfer  said  mortgage  to  the  defendant  B,  as  his  security  for  signing  said  notes; 
and  that  was  the  only  consideration  for  the  execution  of  said  notes  b3'  the  defendant 
B,  to  the  plaintiffs.  "  That  the  plaintiffs  have  not  hitherto  transferred  or  assigned  said 
mortgage  to  the  defendant,  in  accordance  with  the  condition  aforesaid,  and  that  the 
consideration  of  said  notes,  as  to  defendant  B,  has  wholly  failed;"  Held,  that  the  plea 
was  a  valid  defense  to  the  action  against  B. 

The  rule  is  well  settled,  that  where  the  undertakings  of  the  parties  to  a  contract  are 
mutual,  one  in  consideration  of  the  other,  and  no  time  is  fixed  for  their  performance, 
they  are  to  be  regarded  as  dependent  contracts,  which  neither  party  can  enforce, 
without  averring  and  proving  a  performance,  or  at  least  an  offer  to  perform,  on  his 
part,  (a) 

This  cause  was  heard  in  the  court  below,  at  the  July  term,  1840, 
before  the  Hon,  Samuel  H.  Treat.  Judgment  was  rendered  for  the 
plaintiffs,  for  $958.46  debt,  and  $183.50  damages,  upon  demurrer  to 
the  plea  of  the  defendant,  the  present  appellant. 

S.  Strong,  for  the  appellant. 

S.  T.  Logan,  for  the  appellee. 

WiLSOisr,  Chief  Justice,  delivered  the  opinion  of  the  (old)  court:' 
The  plaintiffs  below,  John  and  William  Smith,  filed  their  petition 
in  the  court  below,  on  two  promissory  notes,  for  $529.03  each, 
executed  to  them  by  Jabez  Capps  and  John  Capps.  Process  was 
served  on  John  Capps  only,  who  appeared  and  pleaded  two  pleas, 
nil  debet,  and  a  special  plea.  By  agreement  of  the  counsel,  it  is 
understood  that  the  plea  of  nil  debet  is  to  be  considered  as  with- 
drawn, and  a  demurrer  having  been  sustained  by  the  court  to  the 
special  plea,  the  question  thereby  raised  is,  as  to  the  legal  effect  of 
such  plea,  which  is  in  substance  as  follows:  That  at  the  time  of 
jnaking  said  notes,  to  wit,  on  the  16th  of  December,  1835,  Jabez 
Capps  was  indebted  to  the  plaintiffs  in  the  sum  of  $1,587.69,  and 
as  security  for  the  payment  thereof,  by  Jabez  Capps,  the  plain- 
tiffs then  and  there  had  and  held  a  mortgage  executed  by  Jabez 
Capps,  on  the  29th  of  May,  1832,  to  secure  the  sum  of 
$2,101.24,  on  real  estate,  duly  recorded;  and  that  at  the 
[*1'78]    *time  of  making  the  two  notes  in  the  position  mentioned, 

'Lockwood,  Justice,  was  not  present  at  the  argument  of  this  cause,  and  gave 
no  opinion. 

(o)  When  covenants  are  independent,  performance  need  not  be  averred,  but  otherwise 
when  they  are  dependent.  Covenants  are  to  be  construed  to  be  dependent  or  independent 
according  to  the  intention  of  the  parties,  a  id  the  good  sense  of  the  case.  Davixv.  Wiley, 
post.  234;  Lunn  v.  Oage,  37  111.,  19;  Armstronq  v.  uartram,  44  111.,  432,  and  Denslow's  note: 
Hoyv.  Hoy,  Id.,  469;  Nelseii  v.  Oren,  41  111.,  18,  and  Denslo.s  's  note;  Duncan  v.  Charles,  4 
Scam.,  561. 
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John  Capps  executed  the  same,  and  one. other  note  of  the  same 
amount,  as  surety  only  for  the  said  defendant,  Jabez  Capps,  and 
at  the  special  instance  and  request  of  the  plaintiffs,  and  on  the 
express  condition  that  the  plaintiffs  would  assign  or  transfer  said 
mortgage  to  the  defendant,  John  Capps,  as  his  security  for  signing 
said  notes;  and  that  was  the  only  consideration  for  the  execution  of 
said  notes  by  the  defendant,  John  Capps,  to  the  plaintiffs.  That 
the  plaintiffs  have  not  hitherto  transferred  or  assigned  said  mort- 
gage to  defendant,  in  accordance  with  the  condition  aforesaid,  and 
that  the  consideration  of  said  notes,  as  to  defendant,  John  Capps, 
has  wholly  failed. 

By  the  plaintiffs  it  is  contended,  that  the  contract,  as  contained 
in  the  notes,  is  complete,  and  cannot  be  invalidated,  otherwise  than 
by  impeaching  the  consideration  of  the  notes,  and  that  this  cannot 
be  done,  inasmuch  as  there  is  a  sufficient  consideration  between  the 
principals,  which  has  not  failed.  It  is  also  contended,  that  the  con- 
tract is  not  violated  by  the  plaintiffs,  because  no  time  was  fixed 
within  which  the  mortgage  was  to  be  assigned. 

Without  controverting  the  position,  that,  as  a  general  rule,  the 
surety  to  a  note  is  liable  where  a  consideration  has  passed  to  the 
principal,  it  is  sufficient  to  observe,  that  the  execution  of  the  notes 
by  the  defendant,  Jabez  Capps,  is  only  part  of  an  entire  contract, 
in  which  John  Capps  is  a  principal  party,  on  the  one  side,  and  the 
plaintiffs  on  the  other.  By  the  terms  of  this  agreement,  as  set  out 
in  the  plea,  the  defendant,  John  Capps,  is  to  execute  his  notes  to 
the  plaintiffs,  as  the  security  of  Jabez  Capps,  and  the  plaintiffs,  as 
an  inducement,  and  in  consideration  therefor,  are  to  assign  to  him 
a  mortgage,  Avhich  they  hold  on  the  property  of  Jabez  Capps. 
These  undertakings  are  mutual  and  dependent,  one  being  the  con- 
sideration for  the  other. 

The  object  of  the  plaintiffs  seems  to  have  been  to  exchange  the 
security  afforded  by  the  mortgage,  for  that  afforded  by  the  name 
of  John  Capps;  but  having  got  the  security  they  desired,  they  now 
seek  to  enforce  the  collection  of  the  notes  given  by  the  defendant, 
and  still  retain  the  mortgage  which  was  to  be  given  as  the  consid- 
eration therefor,  and  allege  the  completion  of  the  defendant's  part 
of  the  contract,  by  executing  the  notes,  as  an  exemption  from  a 
compliance  with  theirs.  As  the  parties  stand,  the  plaintiffs  have 
the  double  security  of  the  mortgage  and  the  notes  of  the  defendant, 
while  he  is  without  any  security  or  indemnity  for  the  liability 
which  he  has  incurred.  This  inequality  of  condition  is  alike 
opposed  to  the  principles  of  justice,  and  the  agreement  of  the  par- 
ties. The  contract  for  the  execution  of  the  notes,  and  the  assign- 
ment of  the  mortgage,  is  an  entire  one,  and  neither  its  mutuality, 
nor  the  reciprocity  of  its  obligations,  are  impaired  by  the  multi- 
plicity of  its  parts,  or  the  fact  that  some  of  them  are  oral,  and 
others  written;  but  all  the  stipulations  of  the  parties  are  to 
be  taken  into  view,  and  *construed  with  refei-ence  to  each  [*179] 
other,  and  the  intention  thus  ascertained  carried  into  opera- 
tion. 
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This  is  the  general  rule  of  construction  where  the  intention  of 
the  parties  is  doubtful;  but  the  intention  of  the  parties  in  this  case, 
as  to  the  acts  to  be  performed  by  each,  is  not  left  to  be  ascertained 
by  construction;  they  are  clearly  expressed;  and  no  reason  is  per- 
ceived why  one  should  be  compelled  to  perform  his  part  of  a  mutual 
agreement,  without  a  performance  on  the  part  of  the  other.  Nor 
is  the  time  of  performance  more  ambiguous  than  the  acts  to  be 
done;  for  the  rule  is  well  settled  that,  where  the  undertakings  of 
the  {jarties  to  a  contract  are  mutual,  one  in  consideration  of  the 
other,  as  in  this  case,  and  no  time  is  fixed  for  their  performance, 
they  are  to  be  regarded  as  dependent  contracts,  which  neither  party 
can  enforce  without  averring  and  proving  a  performance,  or  at  least 
an  offer  to  perform  on  his  part. 

As  to  Jabez  Capps,  the  plaintiffs'  title  to  recover  is  undisputed; 
but  the  plea  of  John  Capps,  being  admitted  by  the  demurrer,  con- 
stitutes a  good  defense  to  the  action  against  him.  The  decision  of 
the  court  upon  the  demurrer  must,  therefore,  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Judgment  reversed. 


Samuel  Hunt,  appellant,  v.  John  Thompson,  appellee. 

Appeal  from  Morgan, 

A  parent  is  under  a  natural  obligation  to  provide  for  the  maintenance  of  his  infant  child, 
but  there  is  no  rule  of  municipal  law  enforcing  this  duty. 

An  express  promise,  or  circumstances  from  which  a  promise  by  the  father  can  be  inferred 
are  indispensably  necessary  to  bind  the  parent  for  necessaries  furnished  his  infant 
child,  by  a  third  person. 

A  child,  by  voluntarily  abandoning  the  home  of  his  father,  or  remaining  abroad,  against 
bis  consent,  forfeits  his  claim  to  support,  and  those  who  credit  him,  even  for  neces- 
saries, must  look  to  him  for  payment;  and  it  is  no  excuse  that  such  persons  were  not 
aware  that  tlie  child  was  acting  contrary  to  the  will  of  the  father;  for  it  is  the  duty  of 
those  who  give  credit  to  an  infant  to  know  his  precise  situation,  at  their  peril. 

Semble,  That  where  by  the  command  of  the  father,  his  son  remains  abnmd  until  addi- 
tional clothes  become  necessary,  and  he  neglects  to  provide  them,  an  authority  in  one 
who  should  supply  his  omission  of  duty,  might  well  be  presumed. 

This  cause  was  heard  in  the  Morgan  Circuit  Court,  before  the 
Hon.  Wm.  Thomas,  without  a  jury,  at  the  July  term,  1840.  Judg- 
ment was  rendered  for  the  defendant,  and  the  plaintiff  appealed  to 
this  coui't. 

J.  Berdan  and  M.  McConnel,  for  the  appellant. 

"W.  Brown,  for  the  appellee. 

[*180]        *WiLS0N,  Chief  Justice,  delivered  the  opinion  of  the  (old) 
court: 
This  is  an  action  against  the  father,  for  clothes  furnished  his 

Note.— The  father  is  bound  to  support  his  child  though  taken  from  his  custody  by  a 
court  of  chancery.     Cowles  v.  Co  'Ifs.  3  Gil.,  4.35. 

An  express  promise,  or  circumstances  from  which  a  promise  can  be  inferred,  must  be 
proven  before  a  father  can  be  charged  for  goods  sold  and  delivered  to  a  minor  child,  by  a 
third  party.     Gotts  v.  Clark,  78  111.,  229;  McMillen  v.  Lee,  Id.,  443. 
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infant  son,  under  the  following  circumstances,  as  appears  from  tlie 
bill  of  exceptions.  In  the  fall  of  1838,  the  son,  with  the  approba- 
tion of  his  father,  who  resided  in  Kentucky,  came  to  Jacksonville, 
in  this  state,  upon  a  visit  to  his  friends  in  that  vicinity.  He  was 
suitably  provided  with  apparel  for  the  occasion;  but  before  the  next 
spring,  to  Avhich  time  he  px'olonged  his  visit,  his  clothes  became  con- 
siderably worn,  and  some  of  them  too  small,  and  the  plaintiff  made 
him  a  suit  of  clothes,  for  which  this  action  is  brought.  It  also  appears 
that  the  youth  did  not  live  with  his  friends,  but  took  boarding  at  a 
tavern  in  Jacksonville,  and  contracted  this  and  other  debts,  Avhich 
his  friends  considered  extravagant,  and  of  which  they  informed  his 
father,  who  immediately  gave  notice,  by  letters,  that  he  would  not 
pay  his  son's  debts;  but  it  does  not  appear  that  the  plaintiff  in  the 
court  below  had  notice  of  this  fact.  Heretofore  the  father  had 
always  furnished  his  son  Avith  clothes  suitable  to  his  circumstances, 
which  were  easy. 

Upon  this  evidence  the  case  was  submitted  to  the  decision  of  the 
court,  without  the  intervention  of  a  jury,  and  judgment  was  given 
against  the  plaintiff;  to  reverse  which  this  appeal  is  prosecuted. 

That  a  parent  is  under  an  obligation  to  provide  for  the  mainten- 
ance of  his  infant  children,  is  a  principle  of  natural  law;  and  it  is 
upon  this  natural  obligation  alone  that  the  duty  of  a  parent  to  pro- 
vide his  infant  children  with  the  necessaries  of  life  rests;  for  there  is 
no  rule  of  municipal  law  enforcing  this  duty.  The  claim  of  the  wife 
upon  the  husband,  for  necessaries  suitable  to  his  rank  and  fortune, 
is  recognized  by  the  principles  of  the  common  law,  and  by  statute. 
A  like  claim,  to  some  extent,  may  be  enfoi'ced  in  favor  of  indigent 
and  infirm  parents,  and  other  relatives,  against  children,  etc.,  in 
many  cases;  but,  as  a  general  rule,  the  obligation  of  a  parent  to 
provide  for  his  offspring  is  left  to  the  natural  and  inextinguishable 
affection  which  Providence  has  implanted  in  the  breast  of  every 
parent.  This  natural  obligation,  however,  is  not  only  a  sufficient 
consideration  for  an  express  promise  by  a  father  to  pay  for  neces- 
saries furnished  his  child,  but  when  taken  in  connection  with  vari- 
ous circumstances,  has  been  held  to  be  sufficient  to  raise  an  implied 
promise  to  that  effect.  But  either  an  express  promise,  or  circum- 
stances from  which  a  promise  by  the  father  can  be  inferred,  are 
indispensably  necessary  to  bind  the  parent  for  necessaries  furnished 
his  infant  child  by  a  third  person. 

In  this  case,  it  is  not  pretended  that  the  defendant  gave  any 
express  authority  for,  or  sanction  to,  the  contract  with  the  plaintiff. 
What,  then,  are  the  circumstances  from  which  such  authority  can 
be  inferred  ?  Certainly  not  from  the  bare  circumstance 
that  the  *son  was  in  want  of  the  clothes,  and  that  they  were  [*181] 
suitable  to  the  fortune  and  condition  in  life  of  the  father. 
To  sanction  such  a  doctrine  would,  in  numerous  instances,  which 
can  be  readily  imagined,  subject  a  parent  to  the  payment  of  the 
debts  of  a  prodigal  son,  contracted  without  his  approbation,  and 
even  against  his  will.  Where  the  child  lives  with  the  parent,  who 
takes  upon  himself  the  office  of  ministering  to  his  necessities,  even 
though  his  provision  should  be  inadequate,  yet  he  would  not  be 
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liable  to  another  who  might  supply  the  deficiency,  because  the 
undertaking  of  the  parent  excludes  the  idea  of  authority  in  another, 
and  the  law  will  not  sanction  the  interference  of  a  stranger  with 
parental  authority  or  economy.  And  if  the  son  is  not  to  be 
regarded  as  a  member  of  his  father's  family,  while  staying  at  Jack- 
sonville, then  in  order  to  render  the  father  liable  for  clothes  fur- 
nislied  him,  it  should  be  shown  that  his  prolonged  residence,  which 
rendered  the  clothes  necessary,  was  at  the  instance  of  the  father; 
for  a  child,  by  voluntarily  abandoning  the  home  of  his  father,  or 
remaining  abroad  against  his  consent,  forfeits  his  claim  to  support, 
and  those  who  credit  him,  even  for  necessaries,  must  look  to  him 
for  payment;  and  it  is  no  excuse  that  such  persons  were  not  aware 
that  the  child  was  acting  contrary  to  the  will  of  the  father;  for  it  is 
the  duty  of  those  who  give  credit  to  an  infant  to  know  his  precise 
situation,  at  their  peril.  If  it  had  been  proved  that  it  was  by  the 
command  of  the  defendant  that  his  son  remained  abroad  until  addi- 
tional clothes  became  necessary,  and  he  neglected  to  provide  them, 
an  authority  in  one  who  should  supply  his  omission  of  duty,  might 
well  be  presumed,  as  the  necessity  was  occasioned  by  his  own  act. 
But  no  such  exercise  of  authority,  on  the  part  of  the  father,  is  shown ; 
nor  is  it  reasonable  to  presume  that,  because  he  allowed  a  son  between 
fifteen  and  eighteen  years  of  age  to  visit  his  friends,  that  he  gave 
him  authority  to  take  boarding  at  a  tavern  for  five  or  six  months, 
and  until  he  should  outgrow  his  clothes,  or  wear  them  out,  and  then 
purchase  others  at  will.  The  fact  that  the  defendant  had  previously 
provided  his  son  with  suflScient  apparel,  and  that  he  was  not 
informed  of  any  deficiency  at  the  time  referred  to,  not  only  exon- 
erates him  from  the  imputation  of  a  dereliction  of  duty,  but  afford.-* 
a  strong  presumption  that  it  was  not  with  his  approbation  that  his 
son  remained  abroad  until  he  became  destitute  of  clothes.  Another 
circumstance  against  the  imputation  of  authority  to  furnish  the  son 
with  clothes,  on  the  credit  of  his  father,  is,  that  so  soon  as  he  was' 
informed  of  the  conduct  of  his  son,  by  his  friends,  who  considered! 
it  extravagant  and  improper,  he  notified  them  that  he  would  not  be 
answerable  for  his  debts. 

It  is  the  acts  of  the  parent,  and  not  those  of  the  infant,  that  are 
to  be  looked  to  as  affording  a  presumption  of  authority  that  will, 
render  him  liable;  and  the  acts  of  the  defendant,  not  having  been 

such  as  to  justify  an  inference  of  authority  from  him  to  the 
[*182]    plaintiff,  *to  supply  the  goods  sued  for,  he  cannot  be  made 

answerable  for  the  price  of  them. 
The  judgment  below  is  therefore  afiirmed. 

Judgment  affirmed. 
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Chester  P.  Bradley  et  al.,  appellants,  v.  Isaac  N.  Morris,  appellee. 

Appeal  from  Hancock. 

Although  it  has  been  held  that  the  indorser  of  a  negotiable  instrument  shall  not  be  admit- 
ted as  a  witness  to  prove  that  it  was  void  ab  initio,  yet  he  is  invariably  allowed  to  tes- 
tify against  the  recovery  of  the  holder,  by  proving  that  it  has  been  discharged  by  pay- 
ment or  otherwise,  (a) 

Where  a  negotiable  instrument  is  indorsed,  "without  recourse,"  the  indorser  may  be  a 
witness  to  prove  that  it  was  void  in  its  inception.  (6) 

No  principle  is  better  settled,  than  that  every  material  averment  in  a  declaration  must  be 
sustained  by  proof,  to  entitle  the  plaintiff  to  recover. 

Where  a  suit  was  brought  upon  a  contract  for  lumber,  to  be  delivered  upon  the  opening  of 
the  navigation  of  the  Mississippi  river,  in  the  spring  of  ISBQ,  and  the  declaration 
averred  the  opening  of  the  navigation:  Held,  that  it  was  necessary  for  the  plaiutiflE  to 
sustain  the  averment  by  proof. 

The  law  recognizes  only  instruments  of  writing  for  the  payment  of  money,  as  coming 
under  the  denomination  of  bills  of  exchange. 

An  order,  payable  in  lumber,  though  in  tlie  form  of  a  bill  of  exchange,  is  not  one,  nor  are 
the  rules  governing  the  rights  and  obhgations  of  parties  to  such  an  instrument,  appli- 
cable to  it.  (c) 

This  cause  was  heard  in  the  court  below,  at  the  September  term, 
1839,  before  the  Hon.  Peter  Lott  and  a  jury. 

A.  Williatns  and  C.   Walker,  for  the  appellants. 

0.  H.  Broioning,  M.  Mc  Gonnel,  and  J.  A.  McBougall,  for  the 
appellee. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  (old)  court: 
This  action  was  brought  on  two  instruments  of  writing,  one  a 
note  for  $225,  and  the  other  an  accepted  order  for  $450,  payable  in 
lumber,  to  be  delivered  at  Quincy,  on  the  opening  of  the  navigation 
of  the  Mississippi  river,  in  the  spring  of  1839.  Verdict  and  judg- 
ment were  rendered  in  favor  of  the  plaintiff  below,  for  $697,  and 
costs.  To  reverse  the  judgment,  the  defendants  below  assign  for 
error  the  rejection  by  the  court  of  the  testimony  of  Warren  (who 
had  indorsed  the  note),  who  was  offered  to  prove  the  payment 
thereof;  and  the  opinion  of  the  court  in  deciding  that  it  was  ujmec- 
essary  for  the  plaintiff  to  sustain,  by  proof,  the  averment  xn  the 
declaration,  as  to  the  opening  of  the  navigation  of  the  Mis- 
sissippi *river,  in  the  spring  of  1839;  and  also  in  overruling  [*183] 
the  defendant's  motion  for  a  new  trial. 

All  these  exceptions  to  the  opinions  of  the  court  are  well  taken. 
The  testimony  of  Warren  was  improperly  rejected,  although  it  has 

(a)  The  assignor  of  a  note  is  not  a  competent  witness  to  impeach  its  validity:  Walters  v. 
Smith,  S3  111.  342;  Dewey  v.  Warriner,  71  111.,  198. 

Nor  to  prove  the  time  of  the  assignment:  Stacy  v.  Baker,  1  Scam.,  417;  Coon  v.  Nock.  27 
111.,  236;  Walters  V.  Wetherell,4S  111,  SSS.       ' 

But  the  payee  or  first  indorser  is  a  competent  witness  to  prove  any  fact  which  does  not 
impair  the  genuineness  of  the  bill,  or  show  its  discharge  before  he  parted  with  it,  in  an 
action  against  a  subsequent  indorser:  Rives  v.  Marrs,  25  lU.,  317;  Curtis  v.  Marrs,  29  111., 
508. 

(6)  Such  an  indorser  is  a  competent  vritness  to  prove  a  promise  of  the  maker  to  pay  the 
note  so  as  to  take  it  out  of  the  statute  of  limitations:    Merrett  v.  Merrett,  20  111.,  65. 

(c)  A  written  promise  for  the  payment  of  a  specified  sum  of  money,  "  with  the  current 
rate  of  exchange  on  New  York,"  is  not  a  promissory  note:  Lowe  v.  Bliss,  24  111.,  168.  But 
this  case  together  with  the  principal  case  is  overruled  in  Bilderback  v.  Burlingame,  27  111., 
338;  Kupfer  v.  Marc,  28  111.,  JaSS. 
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been  Ijeld  that  an  indorser  of  a  negotiable  instrument  shall  not  be 
admitted  as  a  witness  to  prove  it  Avas  void  ab  initio,  yet  he  is 
invariably  allowed  to  testify  against  the  recovery  of  the  holder,  by 
proving  that  it  has  been  discharged  by  payment,  or  otherwise.  In 
this  case,  however,  there  was  no  objection  to  the  testimony  of 
Warren,  even  if  it  had  gone  to  the  foundation  of  the  note,  because 
he  had  indorsed  the  note  without  recourse.  His  testimony,  there- 
fore, could  not  be  objected  to  upon  the  ground  of  policy,  because 
his  indorsement  gave  no  additional  currency  or  security  to  the  note; 
nor  was  it  liable  to  objection  upon  the  score  of  interest.  His 
indorsement  being  without  recourse,  he  could  neither  gain  nor  lose 
by  the  event  of  the  suit,  nor  indeed  incur  any  liability  in  any 
event. 

No  principle  is  better  settled  than  that  every  material  averment 
in  a  declaration  must  be  sustained  by  proof,  to  entitle  the  plaintiff 
to  recover.  That  the  averment  as  to  the  opening  of  the  navigation 
of  the  MississiiDpi  in  the  spring  of  1839  was  a  material  one,  admits 
of  no  question.  It  was  only  upon  the  happening  of  this  contin- 
gency, that  by  the  terms  of  the  order,  the  lumber  was  to  be  deliv- 
ered. It  w^ould  be  too  absurd  to  contend  that  the  court  or  jury 
could  judicially  take  notice  of  the  time  of  the  happening  of  this 
event;  and  as  it  Avas  a  fact  essential  to  the  jDlaintiff's  right  of 
recovery,  the  proof  of  it  was  indispensable. 

For  these  errors  of  the  court  below  in  rejecting  the  evidence 
offered  by  the  defendant,  and  in  dispensing  with  that  which  was 
indispensable  to  the  defendant's  right  of  recovery,  the  judgment 
must  be  reversed;  but  as  it  is  necessary  for  the  case  to  be  remanded 
for  further  adjudication,  it  may  be  proper  to  notice  some  other 
questions  that  have  been  raised.  The  order  for  the  $450  in  lumber, 
it  is  contended,  is  a  bill  of  exchange,  and  should  be  governed  by 
the  rules  applicable  to  such  instruments  of  Avriting.  It  is  true  that 
it  is  in  the  form  of  a  bill  of  exchange,  and  by  statute  is  made 
transferable  by  indorsement  or  assignment;  but  here  the  analogy 
ends.  The  statute  has  not  declared  it  to  be  a  bill  of  exchange,  and 
the  law  recognizes  instruments  of  writing  for  the  payment  of 
money  only  as  coming  under  this  denomination.  As  this  order, 
therefore,  is  not  for  the  payment  of  money,  but  for  the  delivery  of 
lumber,  to  the  value  of  a  specified  sum,  it  cannot  be  regarded  as  a 
bill  of  exchange;  nor  are  the  rules  governing  the  rights  and  obliga- 
tions of  parties  to  such  instruments  applicable  to  it. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded. 

Judgment  reversed. 
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*Franklin  T.  King  et  al.,  appellant,  v.  James  Thompson   [*184] 
et  al.,  appellees. 

Appeal  from  Sangamon. 

A  security  for  costs  in  which  the  christian  names  of  the  plaintiffs  are  abbreviated,  is 
valid. 

This  cause  was  heard  in  the  court  below,  at  the  July  term,  1841, 
before  the  Hon.  Samuel  H.  Treat.  The  defendants  appealed  to  this 
court. 

JE.  D.  Baker  and  A.  T.  Bledsoe^  for  the  appellants. 

J.  Shields  and  J.  C.  ConJcling,  for  the  appellees. 

Douglass,  Justice,  delivered  the  opinion  of  the  court: 
The  appellees,  who  were  the  plaintiffs  below,  brought  their 
action  of  petition  and  summons  in  the  Sangamon  Circuit  Coui't, 
agains  Franklin  T.  King  and  Turner  R.  King.  The  Thompsons 
being  non-residents  of  this  state  at  the  time  of  the  commencement 
of  their  suit,  filed  the  following  bond  for  costs,  which  was  written 
upon  the  back  of  the  petition,  to  wit: 


'J.  AND  F.  W.  THOMPSON 

V. 

FRANKLIN  T.  KIN 
TURNER  R.  KING. 


FRANKLIN  T.KING  AND  }    Sangamon  CvrcuU  Court. 


"  I  do  hereby  enter  myself  security  for  costs  in  this  cause,  and 
acknowledge  myself  bound  to  pay,  or  cause  to  be  paid,  all  costs 
that  may  accrue  in  this  action,  either  to  the  opposite  party,  or  to 
any  of  the  officers  of  this  court,  in  pursuance  of  the  laws  of  this 
state.     Dated  this  16th  of  July,  1841. 

"  Jas.  C.  Cokkling." 

The  defendants  below  moved  to  dismiss  the  suit,  upon  the  ground 
that  there  was  no  bond  for  costs,  as  required  by  the  statute,  from 
non-residents;  this  bond  not  being  accurately  entitled  in  the  cause. 
The  Circuit  Court  overruled  the  motion,  and  no  further  defense 
being  made,  rendered  judgment  for  the  plaintiffs  for  the  amount  of 
the  note  and  interest.  The  decision  of  the  Circuit  Court,  in  over- 
ruling the  motion  to  dismiss  the  suit,  is  the  only  error  assigned  in 
this  court. 

In  the  case  of  Linn  v.  Buckingham  and  Huntington,^  this  court 
decided  that  where  the  bond  for  costs  was  written  on  the  back  of 
the  declaration,  but  the  title  of  the  court  did  not  appear  in  the 
same,  it  Avas  a  sufficient  compliance  with  the  statute. 

*In  the  case  of  Kettelle  v.  Wardell,^  the  precipe  was  cor-  [*185] 
rectly  entitled  in  the  cause,  and  on  the  same  piece  of  paper 

» 1  Scam.,  451.  21  Scam.,  593.  " 

179 


185  DECEMBER  TERM,  1841. 

McLaughlin  «.  Walsh. 

was  a  bond  for  costs,  omitting  the  names  of  the  parties,  and  the 
title  and  term  of  the  court,  and  bearing  no  other  evidence  of  what 
cause  it  was  intended  to  be  filed  in,  than  that  it  was  on  the  same 
piece  of  paper  with  the  precipe,  that  the  precipe  was  properly 
entitled,  and  the  bond  was  entitled  the  "  Same  v.  The  Same,''''  evi- 
dently referring  to  the  same  plaintiffs  v.  the  same  defendants.  The 
court  held  that  the  bond  was  a  substantial  compliance  with  the 
statute,  and  that  the  Circuit  Court  properly  overruled  the  motion 
to  dismiss  the  suit.  In  the  case  before  the  court,  the  bond  was 
entitled  in  the  cause,  giving  the  names  of  the  parties,  and  of  the 
court  in  which  the  cause  was  pending,  only  abbreviating  the  Chris- 
tian names  of  the  plaintiffs  and  defendants. 

We  think  it  was  a  good  bond  in  the  cause,  and  that  the  Circuit 
Court  decided  correctly,  the  motion  to  dismiss  the  suit. 

The  judgment  is  affirmed,  with  costs. 

Judgm^ent  affi,rm,ed. 


James   McLaughlin,  plaintiff  in   error,   v.    Michael   Walsh, 
defendant  in  error. 

Error  to  St.  Clair. 

Where  a  party  excepts  to  the  opinion  of  the  court  overruling  a  motion  for  a  new  trial, 
upon  the  ground  that  the  verdict  is  contrary  to  the  evidence,  he  should  incorporate  the 
testimony  in  a  bill  of  exceptions.  Unless  he  does  so,  the  Supreme  Court  can  know 
nothing  of  the  evidence.  It  is  not  sufficient  to  file  an  affidavit  purporting  to  set  out 
the  testimony. 

Where  a  party  excepts  to  the  decision  of  the  court,  in  excluding  proof  of  the  execution  of  a 
written  instrument,  in  order  to  avail  himself  of  this  exception,  he  must  set  out  a  copy 
of  the  instrument  in  his  bill  of  exceptions,  (a) 

This  cause  was  heard  in  the  St.  Clair  Circuit  Court  at  the  April 
term,  1841,  before  the  Hon.  Sidney  Breese. 

J.  Shields  and  J.  C.  ConTding,  for  the  plaintiff  in  error. 

Lyman  Trumbull,  for  the  defendant  in  error. 

Treat,  Justice  delivered  the  opinion  of  the  court: 
This  was    an    action  of  assumpsit,   brought  by   Walsh   against 
McLaughlin.       The  declaration   contains    the  common   coixnts  for 
work  and  labor  done,  money  had  and  received,  etc.     Plea,  non- 
assuin2)sit.     The  cause  was  tried  by  a  jury,  who  found  a  verdict  for 
Walsh,  for  $100.     McLaughlin  moved  the  court  for  a  new 
[*186]    trial,  *on  the  ground  that  the  verdict  was   contrary  to  evi- 
dence, and  set  out  in  his   motion  what  purports  to  be  the 
evidence  in  the  case,  but  there  is  no  bill  of  exceptions  certifying  it 
to  be  such.     The  court  denied  the  motion,  and  gave  judgment  on 
the  verdict. 

(fl.)  Rogers  v.  Hall,  ante,  5,  and  note. 
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There  is  a  bill  of  exceptions  taken  in  the  cause,  which  is  as  fol- 
lows: "Be  it  remembered,  that  on  the  trial  of  this  cause,  the 
defendant  offered  the  articles  of  partnership  in  writing,  marked  A, 
and  upon  proof  of  the  absence  of  the  subscribing  witnesses,  and 
their  residence  in  the  state  of  Missouri,  the  defendant,  by  his  coun- 
sel, offered  to  prove  the  handwriting  of  one  of  the  subscribing  wit- 
nesses, and  upon  being  unable  to  pi'ove  the  handwriting  of  the 
subscribing  witness,  the  defendant  offered  to  prove  the  handAvriting 
of  the  plaintiff  to  the  same,  which  the  court  refused,  and  the  defend- 
ant excepted,"  etc. 

McLaughlin  now  assigns  for  error, 

First.  The  court  erred  in  denying  the  motion  for  a  new  trial;  and, 

Second.  Li  rejecting  the  evidence  set  out  in  the  bill  of  exceptions. 

He  can  take  nothing  by  the  first  assignment  of  error.  For  aught 
that  appears  in  the  record,  the  court  decided  con-ectly  in  overruling 
the  motion  for  a  new  trial.  The  party,  to  present  that  question  in 
this  court,  should  have  incorporated  the  testimony  in  a  bill  of 
exceptions.  As  it  is,  we  know  nothing  of  the  evidence  on  which 
the  verdict  of  the  jury  was  founded. 

We  do  not  conceive  that  we  are  called  upon  to  determine  the 
question  sought  to  be  presented  by  the  second  assignment  of  error. 
The  articles  of  partnership  referred  to  in  the  bill  of  exceptions, 
are  nowhere  copied  into  the  record.  Whether  they  were  between 
the  parties  to  the  cause,  or  if  so,  in  any  manner  relevant  to  the  sub- 
ject matter  of  the  suit,  we  have  no  means  of  determining.  The 
expression  of  an  opinion,  therefore,  upon  the  point  here  sought 
to  be  raised,  could  in  no  way  affect  the  rights  of  the  parties  before 
us.  This  court  decided,  in  the  case  of  Rogers  v.  Hall, '  that  a  bill 
of  exceptions  was  to  be  esteemed  as  a  pleading  of  the  party  alleg- 
ing the  exceptions,  and  if  liable  to  the  charge  of  ambiguity,  omis- 
sion, or  uncertainty,  it  ought,  like  any  other  pleading,  to  be  con- 
strued most  strongly  against  the  party  preparing  it.  This  bill  of 
exceptions  is  liable  to  all  those  charges,  and  must  go  for  nothing. 

The  judgment  of  the  court  below  is  affirmed,  with  costs. 

Judgment  affirmed. 


*Moses  Hinton  et  al.,  plaintiffs  in  error,  v.  Flower  Hus-    [*18'7] 
bands,  defendant  in  error. 

Error  to  Sangamon. 

In  an  action  of  assumpsit,  it  would  seem  that  the  plea  of  non  assumpsit,  sworn  to,  is  the 
proper  plea,  under  the  statute,  where  the  defendant  seeks  to  put  in  issue  the  execu- 
tion of  a  note  sued  on. 

A  special  plea  in  bar,  which  commences  as  an  answer  to  a  whole  declaration  containing 
several  counts,  but  answers  only  one  count,  is  bad,  on  demurrer,  (a) 

A  special  plea  of  non  est  factum  should  conclude  to  the  country. 

1  Ante,  5. 

(o)  Warren  v.  Nexsen,  ante,  38.    See  also,  Barclay  v.  Harvey,  32  Dl.,  212,  and  Ewell's  note, 

181 


187  DECEMBEE  TEEM,  1841. 

Hinton  v.  Husbands. 

This  was  an  action  upon  a  promissory  note  made  by  James  "NY. 
Allen,  George  Miller,  Francis  Taylor,  Moses  Hinton,  James  B. 
Kyle,  aud  Charles  Chandler,  payable  to  Flower  Husbands. 

The  cause  Avas  heard  in  the  court  below,  at  the  March  term, 
1841,  before  the  Hon.  Samuel  H.  Treat.  Judgment  was  rendered 
for  the  plaintiff  in  that  court,  for  1761.40,  and  costs  of  suit.  The 
defendants  brought  the  cause  to  this  court  by  writ  of  error. 

It  is  only  necessary  to  state,  in  addition  to  what  appears  in  the 
opinion  of  the  court,  that  the  first  plea  of  the  defendants,  Hinton,. 
Kyle,  and  Chandler,  alleged  that  "  they  did  not  make  and  execute 
the  promissory  note  in  said  plaintiff's  declaration  mentioned;  but 
that  they  put  their  names  and  signatures  to  a  blank  piece  of  paper, 
and  delivered  it  to  the  said  defendant,  Allen,  on  the  express  condi- 
tion that  the  said  Allen  should  have  the  note  to  be  written  thereon, 
discounted  by  some  one  of  the  banks  of  the  state  of  Illinois,  and 
not  otherwise;  and  that  the  note  aforesaid,  contrary  to  the  intent, 
purpose,  and  condition  aforesaid,  was,  by  the  said  Allen,  discounted 
with  the  said  Flower  Husbands.  And  so  the  said  defendants  say, 
that  the  said  supposed  promissory  note,  the  condition  aforesaid  not 
being  performed,  is  not  their  act,  and  that  they  did  not  undertake 
and  promise,  etc. ;  of  all  which  promises  the  said  plaintiffs,  before 
the  discounting  of  said  note,  had  notice;  and  this  they  are  ready  to- 
verify,  etc.     Wherefore, \ they  pray  judgment,"  etc. 

A.  T.  Bledsoe,  for  the  plaintiffs  in  error,  cited  Gould's  Plead.,. 
341,  sec.  69,  34-6,  sees.  78-9. 

S.  Stro7ig,  on  the  same  side,  cited  1  Chit.  Plead.,  451,  523-4, 
535-8,  577. 

S.  T.  Logan,  for  the  defendant  in  error,  cited  Gould's  Plead., 
339-41. 

Beeese,  Justice,  delivered  the  opinion  of  the  court: 

This  was  an  action  of  assumpsit,  on  a  promissory  note.  The 
declaration  contains  six  counts,  the  first  of  which  is  upon  the  note; 

the  others  are  the  common  counts. 
[*188]        *The  defendants  filed  four  pleas,  all  assuming  to  answer 
the  whole  declaration.     The  three  first  are  special,  and  the 
fourth  plea  is  non  assumj^sit. 

The  question  before  the  court  arose  upon  the  first  plea,  to  which 
there  was  a  demurrer,  assigning  a  special  cause,  which  is,  that  it 
concluded  with  a  verification,  when  it  should  have  concluded  to  the 
country.  The  demurrer  was  sustained  by  the  court,  upon  which 
the  error  is  assigned. 

The  form  of  the  plea,  it  may  be  observed,  is  not  the  one  usually 
adopted,  in  the  action  of  assumpsit.  It  is  framed  from  the  prece- 
dents giving  the  form  of  the  plea  of  a  special  non  est  factum,  to  an 
action  of  debt  or  covenant,  on  a  bond,  to  which  the  action  of 
assumpsit  has  a  very  marked  similitude.  It  would  seem  that  the 
plea  of  non  assum^ysit  sworn  to,  if  the  execution  of  the  note  is 
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sought  to  be  pfixt  in  issue,  would  be  the  proper  plea  under  our  stat- 
ute. {(()  But  waiving  this,  the  plea  is  a  special  jjlea  in  bar,  and 
commences  as  an  answer  to  the  whole  declaration,  and  answers 
only  one  count  thereof.     It  is,  therefore,  bad  for  this  reason. 

As  it  regards  the  conclusion  of  the  plea;  in  the  body  of  it,  cer- 
tain facts  ai*e  averred,  admitting  the  signing  the  paper  on  which 
the  note  sued  on  was  written,  but  for  a  purpose  different  from  the 
one  on  which  it  was  applied;  "and  so  the  defendants  say  that  the 
said  note  is  not  their  act,  and  that  they  did  not  undertake  and 
promise,"  etc. 

We  think,  notwithstanding  the  special  facts  alleged  in  the  plea, 
that  it  should  have  concluded  to  the  country,  as  there  seems  to  be 
no  propriety  in  leaving  such  a  plea  open  to  an  answer  from  the 
other  side,  in  order,  as  was  urged  in  the  argument,  to  narrow  the 
issue,  by  compelling  the  plaintiff,  in  his  replication,  to  take  issue 
upon  some  one  of  the  special  facts  presented  in  the  plea.  No 
special  replication  would  be  necessary;  for  if  the  facts  could  be 
replied  to  specially,  they  could  be  given  in  evidence  to  disprove  the 
plea. 

By  concluding  with  a  verification,  the  character  of  the  plea  is 
changed,  as  such  a  conclusion  converts  what  would  otherwise  be 
the  general  issue,  if  concluding  to  the  country,  into  a  special  plea 
amounting  to  the  general  issue,  which  is  inadmissible  in  pleading. 

The  judgment  is  therefore  affirmed,  with  costs. 

Judgment  affirmed. 


Abel  Logan,  plaintiff  in  error,  v.  Nathaniel  Dunlap,  defendant  in 

error. 

Ei'ror  to  Schuyler. 

The  "Act  for  the  benefit  of  mechanics"   requires  that  the    contract  under  which  a 
mechanic's  lien  is  claimed,  should  be  set  out  in  the  petition,  and  be  made 
the  foundation  *of  the  action.    It  is  not  sufficient  to  set  out  a  note,  and  aver    r*i  qot 
that  the  note  was  given  for  work  done  on  the  defendant's  mill,  or  other    |_    loyj 
building.  (6) 

The  petition,  in  this  case,  was  filed  on  the  llth  of  January, 
1838.  The  cause  was  tried  before  the  Hon.  Peter  Lott,  at  the 
March  term,  1840,  of  the  Schuyler  Circuit  Court.  Judgment  was 
rendered  for  $214.09,  and  a  special  writ  oi  fieri  facias  awarded 
against  the  mill. 

(o)  Gale's  Stat.,  sSl,  §  12;  Stevenson  v.  Farnsivorth,  2  Gil.,  715;    Warren  v.  Cliambers,  13 
m.,  124;  Davis  V.  Skerritt,  17  HI.,  202;  Hunt  v.  Weir,  29111.,  &3. 
See  1  Gross,  Tit.  Practice,  §21;  R.  S.,  1874,  ch.  110,  §29. 

(6)  Accord  Midler  v.  S^nith,  post,  543. 

As  to  the  necessary  averments  in  a  petition  to  enforce  a  mechanic's  lien,  see  Warren  v. 
Harris,  2  Gil.,  307;  Cook  v.  Heald.  21  111.,  425;  Cook  v.  Rofinot.  Id.,  437;  Brady  v.  Anderson, 
24111.,  110;  Rowley  v.  James.  31  111.,  298;  Rodcliff  v.  Pierce.  23  III.,  473;  Burkhart  v.  Reisig. 
24  111.,  529;  Phillips  v.  Stone.  25  111..  77;  Roich  v.  Chapin,  27  HI.,  194;  Kinzie  v.  Thomas,  '2S 
m.,  502;  Hobart  v.  Reeves,  73  III.,  527;  Reed  v.  Boyd,  S4  111.,  66;  Belanger  v.  Hersey,  90  111., 
70;  R.  S..  1874,  Tit.  Liens. 

Petition  by  sub-contractor,  Thomas  v.  Board  of  Trustees,  71  111.,  310;  Meeks  v.  Sims,  81 
HI.,  422;   C.  <£•  St.  L.  R.  R.  Co.  v.  Watson,  85  Dl.,  531. 
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W.  A.  Minshall  and  /S'.  T.  Logan,  ior  the  plaintiff  in  error. 

M.  Mb  Connel  and  W.  A.  Richardson,  for  the  defendant  in  error. 

WiLSOK,  Chief  Justice,  delivered  the  opinion  of  the  (old)  court: 

This  is  professedly  a  proceeding  iinder  the  "  Act  for  the  benefit  of 

mechanics,"  '  for  the  purpose  of  acquiring  a  lien  upon  the  mill  of 

the  defendant.     The  petition   sets  out  the  note  executed  to  the 

plaintiff  by  the  defendant,  which  is  as  follows: 

"  Thirty  days  after  date,  I  promise  to  pay  N.  Dunlap,  or  order, 
one  hundred  and  sixty-six  dollars  and  eighty-one  cents,  for  value 
received,  at  twelve  per  cent  interest  until  paid.  November  24th, 
1837.     The  above  sum  due  for  work  at  my  mill. 

"  Abel  Logan." 

It  is  then  alleged  that  the  note  was  given  for  so  much  work  done 
by  the  plaintiff  on  the  defendant's  mill. 

To  this  petition  the  defendant  demurred,  and  the  court  overruled 
the  demurrer,  which  decision  is  assigned  for  error. 

The  question  for  adjudication,  therefore,  is  as  to  the  sufficiency 
of  the  petition  to  entitle  the  plaintiff  to  a  lien  upon  the  mill  on 
which  the  work  was  performed.  The  statute  giving  the  lien 
declares,  that  if  the  suit  be  commenced  in  the  Circuit  Court,  it  shall 
be  by  bill  or  petition,  describing,  with  common  certainty,  the  tract 
of  land,  town  lot,  building,  mill,  or  machinery  upon  which  such  lien 
is  intended  to  be  made  to  operate,  and  also  the  nature  of  the  con- 
tract, or  indebtedness.  It  also  provides,  that  "the  suit  shall  be 
commenced  within  three  months  from  the  time  Avhen  payment 
should  have  been  made,  by  virtue  of  any  such  contract  by  which 
such  lien  shall  be  claimed."  This  statute  requires  that  the  contract 
under  which  the  lien  is  claimed  should  be  set  out  in  the  petition, 
and  be  made  the  foundation  of  the  action.  In  this  case,  the  note 
is  clearly  the  foundation  of  the  action,  and  although  it  is  averred 
in  the  petition  that  the  note  was  given  for  work  done  on  the 
defendant's  mill,  yet  the  contract  under  which  it  was  done  is  not 
attempted  to  be  set  out.  It  does  not,  therefore,  appear  whether 
the  note  was  given  in  pursuance  of  that  contract,  or  upon  a 
[*190]  subsequent  *agreement.  Neither  does  it  appear  Avhen  the 
work  was  performed,  nor  at  what  time,  by  the  terms  of  the 
original  contract,  it  was  to  be  paid  for.  For  anything  that  appears, 
therefore,  the  note  may  have  been  given  years  after  the  work  was 
done  and  sliould  have  been  paid  for.  All  these  omissions  are  fatal 
defects,  and  the  demurrer  to  the  petition  should  have  been  sustained 
by  the  court  below.     The  judgment  is  reversed. 

Judgment  reversed. 

»  R  L.,  448;  Gale's  Stat.,  460. 

Note.— See  Laws  1839-40,  147. 
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Daniel  Ellis  et  al.,  plaintiffs  in  error,  v.  William  Ewbanks, 
defendant  in  error. 

Error  to  Adams. 

The  Supreme  Court  will  not  permit  an  amendment  to  be  made  in  that  court  of  the  process 
issued  from  a  Circuit  Court,  by  correcting  "a  probable  mistake  of  the  clerk  of  the  Cir- 
cuit Court  in  the  date  of  the  process,  (a) 

The  error  assigned  in  this  case  arose  out  of  the  fact  that  the 
summons  was  dated  "  eighteen  hundred  and  thirty."  The  record 
showed  that  the  proceedings  were  commenced  in  1839. 

0.  H.  Browning,  for  the  defendant  in  error,  moved  to  amend 
the  record  by  adding  the  word  or  syllable  "nine"  to  the  word 
"thirty,"  alleging  that  it  was  omitted  by  the  clerk  of  the  court 
below  through  inadvertence.  He  contended:  The  court  in  which 
judgment  is  rendered  Avill  allow  amendments  in  furtherance  of  jus- 
tice, after  writ  of  error  brought  and  joinder  in  error,  although  the 
amendment  removes  the  error  assigned:  Tillotson  v.  Oheetham,  3 
Johns.,  95. 

The  court  for  the  correction  of  errors,  under  the  influence  of  a 
liberal  disposition  to  correct  mistakes  in  form,  permitted  even  the 
transcript  of  a  record  to  be  amended  in  that  court:  Tillotson  v. 
Cheetham,  3  Johns.,  98. 

If  the  matter  assigned  for  error  is  properly  amendable,  this  court 
may  do  it:      Cheetham  v.  Tillotson,  4  Johns.,  508. 

t/i  A.  McDougall,  contra. 

"Wilson",  Chief  Justice: 

The  motion  in  this  case  must  be  overruled.  Though  it  is  prob- 
able that  the  clerk  of  the  Circuit  Court,  by  mistake,  omitted  the 
word  "  nine  "  after  the  words  "  eighteen  hundred  and  thirty,"  yet 
there  is  nothing  appearing  upon  the  record  which  can  be 
regarded  *as  evidence  that  such  is  the  fact,  so  as  to  author-  [*191] 
ize  this  court  to  interfere. 

Motion  denied. 


(a)  Accord  Hildreth  v.  Hough,  19  111.,  403. 
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Lucius  Wells  appellant,  v.  Harmon  G.  Reynolds,  appellee. 

Appeal  from  Back  Island. 

Where  a  suit  is  commenced  before  a  justice  of  the  peace,  against  three,  and  two  only  are 
served  with  process,  and  the  cause  is  appealed  to  the  Circuit  Court,  by  the  plaintiff, 
and  process  from  that  court  is  served  on  only  those  two,  the  other  defendant  is  not  in 
court  nor  a  party  to  the  proceedings. 

Where  one  defendant  makes  no  defense,  and  the  other  defendant  submits  the  cause  as  to 
him,  to  a  jury,  the  jury  should  assess  the  damages  against  both. 

Where  two  or  more  are  sued  upon  a  joint  imdertaking,  the  plaintiff  must  prove  a  joint 
contract,  as  to  all  of  the  defendants. 

This  cause  was  heard  in  the  court  below,  at  the  June  terra,  1841, 
before  the  Hon,  Thomas  C.  Browne  and  a  jury.  The  defendant 
appealed  to  this  court. 

S.  T.  Logan,  for  the  appellant. 

J.  Lamborn,  for  the  appellee. 

Breese,  Justice,  delivered  the  oj^inion  of  the  court: 

This  suit  was  originally  commenced  before  a  justice  of  the  peace, 
in  Rock  Island  county,  by  Reynolds  against  Joel  Thompson, 
Lucius  Wells,  and  John  P,  Judson,  on  an  account  for  services  as 
an  attorney,  amounting  to  $66.50.  Judgment  of  nonsuit  was  ren- 
dered against  Reynolds,  and  he  appealed  to  the  Circuit  Court. 

The  record  states,  that  on  the  trial  of  the  appeal  in  the  Circuit 
Court,  Thompson  was  called  and  made  no  defense,  process  of  sum- 
mons having  been  served  on  him  and  Wells;  and  Wells  went  to 
trial  by  a  jury.  A  verdict  was  rendered  for  Reynolds  for  $37.50, 
against  Wells  alone,  upon  which  the  court  gave  judgment,  together 
with  the  costs.  It  does  not  appear  that  Judson  was  ever  served 
Avith  process. 

On  the  trial  of  the  cause,  Wells,  by  his  attorney,  moved  the 
court  to  instruct  the  jury  "that  if  they  believed,  from  the  evidence, 
that  either  of  the  persons  against  Avhom  the  suit  is  brought,  did  not 
join  in  the  contract  with  the  others,  the  law  is  for  the  defendant." 
This  instruction  the  court  refused  to  give,  but  instructed  the  jury, 
"that  if  there  was  an  implied  contract  between  the  plaintiff  and 
the  defendants  proved,  the  plaintiff  was  entitled  to  recover  as  well 
as  upon  an  express  contract."  The  defendant  excepted  to  the 
refusal  of  the  court  to  give  the  first  instruction,  and  a  bill  of  excep- 
tions was  signed, 
[*192]  *The  case  is  brought  here  by  appeal,  and  it  is  now 
assigned  that  there  is  error: 

First.  In  rendering  judgment  against  Wells  alone,  in  a  suit 
brought  against  him  and  two  others,  who  were  in  court,  without 
disposing  of  the  case  as  to  the  other  two  defendants; 

Second.  In  rendering  judgment  against  Wells  alone,  after  default 
had  been  taken  against  Thompson,  without  disposing  of  the  case 
in  any  way  as  to  Thompson; 

Note.— See  Tolman  v.  Spaulding,  ante,  13,  and  note. 
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Third.  In  trying  the  cause  without  service  of  summons  on  Jud- 
son,  or  return  of  not  found  against  him,  the  appeal  having  been 
taken  against  Wells,  Thompson,  and  Judson;  and 

Fourth.  In  refusing  to  give  the  jury  the  instructions  asked  for 
by  the  defendant. 

As  to  the  first  error  assigned,  it  does  not  appear  from  the  record 
that  Judson  was  ever  served  with  process,  either  to  appear 
before  the  justice  originally,  or  in  the  Circuit  Court,  on  the  appeal. 
The  only  parties  before  the  court  were  the  plaintiff,  Reynolds,  and 
two  of  the  defendants,  Thompson  and  Wells,  and  they  were  the 
defendants  who  contested  the  suit  before  the  justice. 

The  last  clause  of  the  seventh  section  of  the  "Act  concerning 
justices  of  the  peace  and  constables,"  approved  February  23,  1827,' 
provides,  that  when  there  are  several  joint  debtors,  and  all  cannot 
be  served  with  process,  the  justice  may  render  judgment  against 
such  as  are  served  with  process.  It  would  seem  to  follow  from  this 
provision,  that  appeals  in  such  cases  are  properly  taken  by,  or 
against  the  parties  served,  without  noticing  the  others  not  served. 

If  an  appeal  be  taken,  the  same  act  provides  that  the  appellee 
shall  be  summoned  to  appear  at  the  Circuit  Court;  and  by  the  thirty- 
third  section,  "  If  it  shall  appear  that  the  appellee  is  not  found  in 
the  county,  the  court  shall  continue  the  case  until  the  next  term, 
and  shall  then  proceed  to  try  the  case." 

In  this  case,  the  cause  was  continued  at  the  next  term  after  the 
appeal,  and  at  the  following  term  it  was  tried,  without  any  notice 
being  taken  of  Judson,  the  summons  having  been  duly  served  upon 
Thompson  and  Wells.  The  first  error,  then,  does  not  appear  to  be 
sustained  by  the  facts  in  the  record. 

As  to  the  second  error,  the  record  shows  that  on  calling  the  cause 
for  trial,  Thompson  being  called,  made  no  defense,  and  Wells  sub- 
mitted the  case  as  to  him,  to  a  jury,  who  rendered  a  verdict  against 
him  alone,  on  which  the  court  gave  judgment,  without  noticing 
Thompson. 

This  was  clearly  erroneous.  The  jury  trying  the  cause  as  against 
Wells,  should  also,  at  the  same  time,  have  assessed  the  damages  as 
against  Thompson,  on  which  a  joint  judgment  should  have  been 
rendered  against  Wells  and  Thompson.  By  making  no  defense, 
Thompson  admitted  a  cause  of  action  to  exist  against  him, 
and  he  *should  have  been  joined  in  the  judgment,  or  the  [*193] 
case,  as  to  him,  disposed  of  in  some  way. 

The  third  error  does  not  seem,  for  reasons  already  given,  to  be 
well  assigned.  Judson  was  not  a  party  to  the  appeal,  he  never 
having  been  served  with  process,  and  a  judgment  against  the  others 
might  be  regular  without  noticing  him. 

The  fourth  error  is  well  assigned.  The  instruction,  as  asked  for 
by  the  defendant,  Wells,  has  a  clear  reference  to  a  familiar  prin- 
ciple, governing  actions  upon  contracts,  that  where  two  or  more  are 
sued  as  upon  a  joint  undertaking,  the  plaintiff  must  prove  a  joint 
contract.     It  should  then  have  been  left  to  the  jury,  under  instruc- 

1 R  L.  389;  Gale's  Stat.,  404. 
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tions  from  the  court,  to  determine  whether  there  were  or  not  three 
joint  contractors;  and  if  the  evidence  established  there  were  not, 
three  having  been  sued  as  such,  they  should  have  found  for  the 
defendant. 

It  is  undoubtedly  true,  as  stated  by  the  court,  in  the  instruction 
given,  that  such  a  contract  might  be  either  an  express  one  or  one 
implied  in  law,  yet  the  main  principle  that  tlia-ee  being  sued,  a  joint 
contract  as  to  them  must  be  proved,  or  the  plaintiff  must  fail  in  his 
action,  by  refusing  the  instruction  asked  for,  was  excluded  from  the 
jury. 

For  these  errors  the  judgment  of  the  Circuit  Court  is  reversed, 
at  the  cost  of  the  appellee  here,  and  the  cause  remanded  to  the  Cir- 
cuit Court  of  Rock  Island  for  further  proceedings. 

Judgment  reversed. 

Note. — See  McConnel  v.  Swailes,  2  Scam.,  573,  and  note. 


John  Dowling,  appellant,  v.  William  S.  Stewart  et  al.,  appellees. 

Appeal  from  Jo  Daviess. 

Nothing  is  to  be  intended  in  favor  of  the  jurisdiction  of  an  inferior  court,  to  extend  it. 
A  fair  construction  of  the  term  "  debt  "  in  the  first  section  of  the  "Act  concerning  justices 

of  the  peace  and  constables,"  includes  any  demand  for  which  the  action  of  debtor 

assumpsit  would  he. 
An  action  of  assumpsit  may  be  maintained  against  the  owner  of  a  dray,  for  failing  to 

deliver  a  hogshead  of  sugar  which  he  was  employed  to  convey  for  the  plaintiff. 
The  statement  of  a  claim  made  by  a  plaintiff,  before  a  justice  of  the  peace,  and  indorsed 

on  the  warrant,  and  entered  on  the  justice's  docket,  concludes  him.    He  can  I'ecover 

no  more,  unless  the  excess  accrues  by  way  of  interest. 
Interest  cannot  be  recovered  in  an  action  against  a  drayman  for  damages  for  faihng  to 

caiTy  a  hogshead  of  sugar  which  he  undertook  to  carry  for  the  plaintiff. 
The  Supreme  Court  cannot  remit  an  excess  of  damages,  where  that  is  the  only  error;  but 

the  cause  must  be  remanded,  for  that  pui'pose,  to  the  court  below,  (a) 

This  cause  was  heard  in  the  court  below  at  the  June  term,  1841, 
before  the  Hon.  Thomas  C.  Browne. 

[*194]        *J.  B.  Thomas,  for  the  appellant,   cited  1  Chit.  Plead., 
436,  and  notes,  et  seq.;  2  Chit.  Plead.,  334,  452;  17  Johns., 
145;  R.  L.,  386,  390,  sees.  1,  2,  9,  10;  Jones  v.  Lloyd  et  al.,  Breese, 
174;  Ellis  V.  Snyder,  Breese,  263. 

S  Strong,  for  the  appellees. 

Breese,  Justice,  delivered  the  opinion  of  the  court: 
The  question  presented  for  the  decision  of  the  court  in  this  case 
is,  as  to  the  jurisdiction  of  a  justice  of  the  peace,  under  the  follow- 
ing state  of  facts:  Stewart  &  Brown  brought  their  action  before  a 
justice  of  the  peace  of  Jo  Daviess  county,  against  John  Dowling, 
for  the  sum  of  $76.50,  being  the  amount  indorsed  on  the  warrant, 

(a)  See  Linder  v.  Monroe,  33  ni.,  388,  and  Ewell's  note. 
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and  entered  on  the  docket  of  the  justice;  and  proved  that  Dowling 
was  the  owner  of  a  dray,  which  he  used  in  carrying  goods  for  hire, 
in  the  town  of  Galena.  That  a  servant  of  his,  with  the  dray,  being 
employed  to  carry  a  hogshead  of  sugar,  the  property  of  Stewart  & 
Brown,  lost  it,  the  hogshead  having  fallen  from  the  dray  into  the 
river.  The  demand  sued  for  was  founded  on  the  alleged  liability 
of  Dowling  for  the  loss. 

The  defendant,  Dowling,  on  this  proof,  submitted  his  motion  to 
dismiss  the  cause  for  want  of  jurisdiction  in  the  justice  of  the  peace, 
the  suit  having  been  brought  into  the  Circuit  Court  by  appeal, 
taken  by  Dowling,  against  whom  a  judgment  had  been  rendered  by 
the  justice  for  $76.50,  the  amount  claimed.  This  motion  was  dis- 
allowed by  the  Circuit  Court,  and  a  bill  of  exceptions  taken,  A 
jury  was  dispensed  with,  and  the  cause  was  tried  by  the  court,  who 
found  for  the  plaintiffs,  $86.14,  for  which  a  judgment  was  rendered, 
besides  costs,  being  $9.64  more  than  the  plaintiffs  had  claimed  and 
recovered  before  the  justice  of  the  peace. 

The  case  is  brought  here  by  appeal,  and  the  decision  of  the  court 
sustaining  the  jurisdiction  of  the  justice,  and  giving  judgment  for 
an  amount  greater  than  the  plaintiffs  claimed  before  him,  are 
assigned  as  error. 

It  is  a  correct  rule  that  nothing  is  to  be  intended  in  favor  of  the 
jurisdiction  of  an  inferior  court  to  extend  it;  and  the  exercise  of  it, 
in  this  case,  must  be  sustained,  if  at  all,  under  the  first  section  of 
the  "Act  concerning  justices  of  the  peace  and  constables."' 

That  section  declares  that  they  shall  have  jurisdiction  within 
their  respective  counties,  to  hear  and  determine  all  civil  suits,  for 
any  debts  or  demands  of  the  following  description;  enumerating 
them,  among  which  is  this:  "  For  any  debt  due  upon  a  verbal  con- 
tract or  promise,  for  a  valuable  consideration,  not  exceeding  one 
hundred  dollars." 

A  fair  construction  of  this  section  will  connect  the  word  "demand" 
with  the  several  species  of  debts  enumerated  in  it.  It  was 
*the  design  to  give  justices  jurisdiction  in  the  cases  enume-  [*195] 
rated,  not  technically,  as  for  debts,  but  as  demands  of  the 
kind  indicated.  The  proof  in  this  cause  shows  that  the  plaintiffs' 
demand  arose  out  of  a  verbal  promise,  by  the  defendant,  to  carry 
and  deliver  the  hogshead  of  sugar  for  a  valuable  consideration,  not 
expressed,  yet  implied  in  law,  as  he  carried  for  hire.  The  demand 
did  not  exceed  one  hundred  dollars;  it  arose  out  of  a  verbal  con- 
tract, and  would  be  embraced  in  this  clause  of  the  statute,  and  we 
think  is  included  within  it. 

The  jurisdiction  might  also  be  sustained  under  the  last  clause  of 
this  section,  which  is  as  follows:  "And  for  all  debts  (or  demands) 
claimed  to  be  due,  not  exceeding  one  hundred  dollars,  for  which 
the  action  of  debt  or  of  assumpsit  would  lie."  An  action  of 
asstimjysit,  declaring  specially  on  the  promise  to  carry  and  deliver, 
would  undoubtedly  lie,  the  plaintiffs  being  required  to  show  nothing 

1  R.  S.,  386;  Gale's  Stat.,  402. 
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more  than  that  they  were  ready  to  j^ay  for  the  services  when 
rendered. 

Upon  this  second  point,  we  understand  that  the  statement  of  a 
claim  made  by  a  plaintiflF,  indorsed  on  the  warrant,  and  entered  on 
the  justice's  docket,  conchides  him.  It  may  be  likened  to  the  state- 
ment of  the  claim  of  damages  in  a  declaration  in  the  Circuit  Court. 
The  plaintiff  cannot  go  beyond  that,  or  recover  by  verdict  and 
judgment  more  than  he  thus  claims;  if  he  does,  it  is  error,  unless 
the  excess  is  remitted.  So,  in  this  case,  the  verdict  and  judgment 
of  the  court  was  for  more  than  the  plaintiffs  claimed,  the  original 
amount  not  having  been  increased  by  interest  accruing  upon  it,  it 
not  being  a  case  in  which  interest  could  be  recovered.  In  case  of 
a  note  on  interest,  and  in  other  cases  where  interest  is  demandable 
of  right,  an  increase  in  the  recovery,  for  that  cause,  would  not  be 
erroneous.  These  views  are  in  harmony  with  those  expressed  in 
the  cases  of  Tlndall  v.  3Ieeker  '  and  Ellis  v.  Snider.^  (a) 

This  court  not  having  the  power  to  remit  the  excess  recovered 
over  and  above  the  amount  of  the  plaintiffs'  claim,  the  judgment 
miist  be  revei'sed,  and  the  cause  remanded,  Avith  directions  to  the 
Circuit  Court  to  award  a  new  trial,  unless  the  plaintiffs  shall  remit 
the  excess. 

The  appellant  here  will  recover  his  costs. 

Douglass,  Justice,  dissents  from  the  opinion  of  the  court  as  to 
the  order  to  remit,  believing  that  a  new  trial  should  be  awarded; 
but  concurs  as  to  the  jurisdiction. 

Judgment  reversed. 


[*196]   *Simeon  Ryder    et   al.,  plaintiffs  in  error,  v.  Nathaniel 
Buckmaster,  defendant  in  error. 

Erroi^  to  Madison. 

In  an  action  against  a  sheriff  for  malfeasance  in  office,  the  deputy  of  the  sheriff  is  a  com- 
petent witness  against  him. 

Although  the  statute  declares  that  the  personal  property  and  the  lands  on  which  the 
defendant  resides  shall  be  the  last  taken  in  execution,  yet,  when  for  want  of  lands,  an 
execution  is  levied  upon  personal  property,  the  subsequent  acquisition  of  the  title  to 
lands  by  the  defendant  cannot  annul  the  levy,  or  divest  the  title  thus  acquired  by  it; 
nor  would  the  officer  be  justified  in  releasing  the  property  taken  in  execution. 

Senible,  That  not  only  may  a  deputy  sherilf  be  a  witness  against  his  principal,  but  his 
declarations,  so  far  as  they  constitute  a  part  of  the  act  for  which  the  sheriff  is  I'espon- 
sible,  may  be  given  in  evidence  against  him. 

This  cause  was  heard  in  the  court  below,  at  the  February  term, 
1840,  before  the  Hon.  Sidney  Breese.  Judgment  was  rendered  for 
the  defendant.  A  motion  was  made  to  set  aside  this  judgment,  at 
the  August  term,  1840,  which  was  refused.  The  plaintiffs  brought 
the  cause  to  this  court  by  writ  of  error. 

1  1  Scam.,  137.  a  Breese,  263. 

(a)  Accord  Bagley  v.  Heard,  4  Gil.,  &4;  Welch  v.  Karstens.  60  III,  117. 

When  an  original  action  of  trespass  was  by  consent  of  both  parties  changed  into  a  suit  of 
another  character,  the  indorsement  on  the  original  summons  was  held  to  no  longer  control 
the  amount  of  the  verdict.     Weir  v.  Stephenson,  13  111.,  374. 
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A.  Gowles  and  John  31.  Krum,  for  the  plaintiffs  in  error,  con- 
tended: 

1.  That  the  testimony  of  the  depnty  sheriff  was  admissible  as 
conducing  to  prove  the  issue.  This  being  an  action  for  neglect  of 
duty,  the  evidence  was  directly  pertinent. 

2.  An  action  lies  against  a  sheriff  or  other  officer  as  well  for  an 
omission  of  duty  as  for  a  false  return:  7  Mass.,  123,  388;  1  Conn., 
347;  7  Wend.,  286,  236;  Piatt  v.  Sherry,  5  Johns.,  125;  1  Hall, 
595;  6  Mass.,  242;  Law  Library,  Watson  on  Sheriff,  60. 

3.  It  was  competent,  notwithstanding  the  sheriff's  return  of  the 
levy  upon  the  land,  to  prove  a  neglect  of  duty:  Law  Library, 
Watson  on  Sheriff,  52. 

4.  The  return  of  the  sheriff  is  never  conclusive  in  an  action 
against  him:  Law  Library,  Watson  on  Sheriff,  52;  4  Mass.,  478; 
9  Mass.,  96;  10  Mass.,  313;  11  Mass.,  163;  17  Mass.,  591. 

5.  The  defendant  having  joined  issue  upon  the  matters  in  the 
replication,  it  is  the  right  of  the  plaintiffs  in  error  to  be  heard  in 
evidence  upon  that  issue. 

Wtn.  Martin,  for  the  defendant  in  error. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  (old)  court: 
This  was  an  action  on  the  case  against  the  defendant  below,  as 
sheriff,  for  neglect  of  duty  in  failing  to  make  the  money  upon  a 
writ  oi  fieri  facias  in  his  hands,  in  favor  of  the  plaintiff's  and  against 
Holderman  &  Lawrence  which,  as  is  alleged,  he  might  have  done, 
the  defendants  in  the  execution  having  sufficient  goods 
*and  chattels  to  satisfy  the  same,  and  upon  which,  in  fact,  [*197] 
it  was  levied,  but  the  sheriff  suffered  the  same  to  be  eloined 
and  lost.  The  defendant  pleaded  not  'guilty,  and  a  special  plea, 
alleging  that  he  levied  the  execution  referred  to  on  the  real  estate 
of  the  defendants,  which  was  returned  with  an  indorsement  thereon, 
but  what  the  indorsement  was  does  not  appear.  To  this  plea  the 
plaintiffs  replied,  admitting  the  levy,  etc.,  but  alleging  that  prior 
to  such  levy,  the  defendant  had  levied  the  execution  upon  sufficient 
personal  property,  and  that  at  the  time  the  defendants  in  the  execu- 
tion had  no  real  estate;  yet  the  defendant  released  the  goods  and 
chattels  taken  in  execution,  and  erased  the  indorsement  of  the  levy 
from  the  execution. 

To  sustain  the  issue  thus  made  up,  the  plaintiffs,  after  proving 
the  regularity  of  the  judgment,  etc.,  against  Holderman  &  Law- 
rence, and  that  an  execution  was  put  into  the  hands  of  Solomon 
Wooters,  who  was  then,  and  for  several  months  after,  the  deputy 
sheriff,  and  that  Holderman  &  Lawrence  had  at  the  time  the  exe- 
cution was  in  the  deputy's  hands,  goods,  wares,  and  merchandise  in 
the  county  of  Madison,  to  the  value  of  $1,200,  called  the  said 
Wooters,  and  interrogated  him  as  to  the  declarations  of  the  defend- 
ants in  the  execution,  that  they  had  no  lands  upon  which  the  same 
could  be  levied;  whether  he  levied  the  execution  upon  five  boxes  of 
merchandise,  and  indorsed  the  levy  upon  the  execution;  also,  if  he 
delivered  the  execution  to  the  defendant,  and  if  the  indorsement 
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was  afterwards  erased  from  the  same;  and  what  had  become  of  the 
goods  levied  on.  To  all  these  interrogatories,  the  defendant's  coun- 
sel objected,  and  the  court  sustained  the  objection. 

The  correctness  of  this  decision  of  the  court,  in  rejecting  the  tes- 
timony offered  by  the  plaintiffs,  is  the  only  one  necessary  to  be 
examined.  That  the  testimony  was  pertinent  to  the  issue,  admits 
of  no  doubt;  but  it  is  contended  that  it  was  not  competent  for 
the  plaintiffs,  in  this  form  of  action,  to  deny  the  truth  of  the  sher- 
iff's return,  and  also  that  the  deputy  sheriff  is  not  an  admissible 
witness  against  his  principal. 

With  regard  to  the  first  of  these  positions,  it  is  sufficient  to  observe 
that  it  is  without  force  or  application  to  this  case,  inasmuch  as 
neither  the  plea  of  the  defendant,  nor  any  other  part  of  the  record 
shows  what  return  was  made  by  the  sheriff.  The  testimony  cannot, 
therefore,  be  considered  as  contradicting  that  which  is  not  affirmed. 
And  the  objection  to  the  admissibility  of  the  deputy  sheriff's  testi- 
mony, is  equally  untenable;  all  the  facts  sought  to  be  elicited  were 
material  and  pertinent  to  the  issue,  and  the  witness  had  no  interest 
to  subserve  in  answering. them;  nor  does  there  exist  that  confiden- 
tial relation  between  the  deputy  sheriff  and  his  principal,  which 
exists  between  an  attorney  and  his  client,  and  which  should  exclude 
him  from  testifying  against  his  principal.  But  by  analogy  to  the 
case  of  an  agent  and  principal,  a  deputy  sheriff  cannot  only  testify 
against  his  principal,  but  even  the  declarations  of  a 
[*198]  *sheriff's  officer,  so  far  as  they  constitute  a  part  of  the  act  for 
which  the  sheriff  is  responsible,  may  be  given  in  evidence 
against  his  principal. ' 

For  these  reasons  the  court  below  erred  in  refusing  to  allow  the 
witness,  Wooters,  to  answer  the  questions  asked  him.  Without, 
therefore,  adverting  to  any  of  the  other  points  raised  in  the  argu- 
ment of  the  cause,  this  would  dispose  of  it;  but  as  it  must  be 
remanded  for  further  proceedings  in  the  court  below,  it  may  be 
proper  to  settle  another  question  that  will  necessarily  arise  in  a 
future  investigation.  The  allegation  of  the  plea  of  the  defendant, 
that  the  execution  was  levied  upon  land,  is  admitted  by  the  repli- 
cation, but  insisted  to  be  illegal,  in  consequence  of  the  previous  levy 
upon  personal  property.  This  view  of  the  subject  is  correct. 
Although  the  statute  declares  that  the  personal  property  and  the 
lands  on  which  the  defendant  resides,  shall  be  last  taken  in  execu- 
tion, yet,  when,  for  want  of  lands,  an  execution  is  levied  upon  per- 
sonal property,  the  subsequent  acquisition  of  title  to  lands  by  the 
defendant,  cannot  annul  the  levy,  or  divest  the  title  thus  acquired 
by  it;  nor  would  the  officer  be  justified  in  releasing  the  property 
taken  in  execution.  The  statute  must  be  understood  as  having  ref- 
erence to  the  situation  of  the  defendant  at  the  time  the  execution 
is  levied.  To  give  it  any  other  construction  would  lead  to  embar- 
rassment and  delay  in  carrying  into  effect  the  judgments  of  court. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

n  Stark.  Ev.,  80;  10  Johns.,  478;  12  Mass.,  163. 
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Jonathan  Bobertson,  appellant,  v.  Edward  March  et  al., 
appellees. 

Appeal  from  Morgan. 

Where  several  persons  sign  a  subscription  paper  payable  to  a  portion  of  their  number,  as 
trustees,  whereby  each  one  agrees  to  pay  the  sum  set  opposite  his  name,  for  the  pur- 
pose of  erecting  a  building,  anl  the  work  is  done  by  a  mechanic,  an  action  may  be 
maintained  by  the  trustees  against  any  subscriber  who  neglects  or  refuses  to  par  bi» 
subscription,  (a) 

Such  contract  is  not  joint,  but  several. 

This  cause  was  tried  in  the  Morgan  Circuit  Court,  at  the  March 
term,  1841,  before  the  Hon.  Samuel  D.  Lockwood  and  a  jury. 

tT.  J.  Hardin,  D.  A.  Smith,  and  31.  Mb  Connel,  for  the  appellant. 

'Wm.  Brown  and  H.  B.  Mc  Clure,  for  the  appellees. 

*Treat,  Justice,  delivered  the  opinion  of  the  court:  [*199] 

This  was  an  action  instituted  by  the  appellees  against  the 
appellant,  before  a  justice  of  the  peace  of  Morgan  county.  The 
justice  gave  judgment  for  the  appellees,  and  Robertson  prosecuted 
an  appeal  to  the  Circuit  Court,  where  the  cause  was  tried  by  a  jury. 
The  bill  of  exceptions  shows  that  on  the  trial  in  the  Circuit  Court, 
the  appellees,  to  support  the  action  on  their  part,  offered  in  evidence 
an  instrument  in  writing,  as  follows:  "  On  or  before  the  first  day 
of  January,  1841,  we,  the  undersigned,  promise  to  pay  the  sum 
annexed  to  each  of  our  names,  to  William  Hodgson,  A.  G.  Phillips, 
Watson  Sinclair,  Samuel  Smith,  and  Edward  March,  trustees,  in 
trust  of  the  Bethel  Society  of  the  Methodist  Episcopal  Church,  in 
Morgan  county,  Illinois,  for  the  purpose  of  building  an  addition  to, 
and  finishing,  the  church  at  the  Bethel  camp  ground,  as  a  more  com- 
fortable and  spacious  place  of  worship,  and  a  school.  August  24th, 
1840."  Which  instrument  is  signed  by  some  sixty  persons,  with 
the  sums  by  them  severally  subscribed  written  opposite  their  names, 
among  them  the  appellant,  subscribing  $50.  It  appears  that  the 
appellees,  to  whom  the  subscription  is  payable,  each  signed  the 
instrument  as  subscribers.  It  was  admitted  by  the  parties,  that  the 
instrument  Avas  executed  by  the  appellant,  without  any  considera- 
tion whatever,  except  what  appears  on  its  face,  but  was  voluntary; 
and  it  was  proved  that  the  chui'ch  mentioned  in  the  instrument 
had  been  built  since  it  was  signed,  and  that  the  action  was  brought 
for  the  benefit  of  the  mechanic  who  built  the  church.  The  appel- 
lant objected  to  the  reading  of  the  instrument  in  evidence,  but  the 
court  overruled  the  objection,  and  the  paper  was  read  to  the  jury. 
He  then  asked  the  court  to  instruct  the  jury,  first,  "That  as  it  is 
admitted  by  the  plaintiffs,  that  the  paper  given  in_  evidence  was 
made  and  delivered  without  any  good  or  valuable  consideration, 
but  was  voluntary,  they  must  find  for  the  defendant;"  and,  secondly, 

(a)  For  discussion  of  this  subject  and  review  of  the  authorities  see.  Stone  v.  Great  West- 
ern  Oil  Co.,  41  Ul.,  96;  McClure  v.Wilson,  43  El.,  362. 
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'*  If  the  subscription  paper  given  in  evidence  was  made  and  deliv- 
ered without  any  good  or  vahiable  consideration,  they  must  find  for 
the  defendant;"  which  instructions  the  court  refused  to  give.  The 
jury  found  a  verdict  for  the  appellees  for  $40,  and  judgment  was 
rendered  thereon. 

Robertson  brings  the  record  into  this  court,  by  appeal,  and  his 
assignments  of  error  present  the  question  as  to  his  liability  upon 
the  instrument  read  in  evidence.  It  is  contended,  by  his  counsel, 
that  there  was  no  sufticient  consideration  to  support  the  promise. 
Without  questioning  the  correctness  of  the  doctrine  that  a  mere 
gratuitous  promise  is  a  nudum  pactum  and  not  binding  in  law,  it  is 
necessary  to  inquire  if  the  erection  of  the  building,  the  object  for 
which  the  subscription  was  made,  does  not  fix  his  liability  to  the 
mechanic  who  performed  the  work  ?  The  intention  of  the  sub- 
scribers, as  shown  by  the  agreement,  was  the  erection  of  a  building 
for  a  church  and  school;  an  object  certainly  laudable,  and  very 
likely  to  be  beneficial  to  them.  The  subscribers,  in  making 
[*200]  the  *subscription  payable  to  a  part  of  their  number,  as 
trustees,  evidently  intended  to  confide  to  them  the  accom- 
plishment of  their  common  purpose;  and  we  think  it  but  a  reasona- 
ble presumption,  that  these  trustees  employed  the  mechanic  to 
erect  the  building,  Avith  the  understanding  that  he  should  look 
solely  to  the  obligation  of  the  subscribers,  for  his  compensation. 
In  this  state  of  the  case,  is  the  appellant  liable  ? 

In  the  case  of  Holmes  v.  Dana,^  where  sundry  persons  agreed  to 
lend  to  the  editors  of  a  newspaper  the  sums  set  opposite  to  their 
signatures,  the  same  to  be  paid  to  one  of  their  number,  as  agent, 
and  the  agent  advanced  the  money  to  the  editors,  on  the  ground  of 
the  subscription,  it  was  held  that  he  had  a  right  of  action  against  a 
subscriber  who  refused  to  pay  the  sum  he  had  subscribed. 

In  the  case  of  FarmUigton  Academy  v.  Alleii,^  where  several 
persons  signed  a  paper,  each  agreeing  to  pay  a  certain  sum  for  the 
establishment  of  an  academy,  one  of  the  subscribers  was  held  liable 
to  the  parties  who  had  erected  the  academy,  on  the  ground  of 
money  paid  and  laid  out  by  them  for  his  use. 

And  in  the  case  of  Bryant  v.  Goodnoic,^  the  court  decides,  that 
when  one  subscribes  with  others,  a  sum  of  money  to  carry  on  some 
common  project,  lawful  in  itself,  and  supposed  to  be  beneficial  to 
the  projectors,  and  money  is  advanced  on  the  faith  of  the  subscrip- 
tion, an  action  for  money  paid,  laid  out,  and  expended,  may  be 
maintained,  to  recover  the  amount  of  the  subscription,  or  such  por-, 
tion  of  it  as  will  be  equal  to  the  subscribers'  portion  of  the  expense 
incurred. 

These  decisions  seem  to  be  directly  applicable  to  the  case  before 
us.  They  proceed  upon  the  principle,  that  a  person  making  a 
promise  upon  the  strength  of  which  other  persons  advance  money, 
or  furnish  labor  or  material,  is  bound  in  good  faith  to  fulfill  the 
obligation.  So  it  has  been  frequently  decided,  that  if  an  individual 
agree,  by  parol,  or  otherwise,  to  accept  a  bill  of  exchange,  either 

» 12  Mass.,  190.  2 14  Mass.,  172.  85  Pick.,  228. 
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before  or  after  it  is  draAvn,  and  the  bill  is  taken  by  a  third  person 
relyino^  upon  the  promise,  the  promisor  is  bound,  and  cannot  repu- 
diate the  faith  he  has  pledged.  • 

The  case  is  distinguished  from  the  one  of  the  County  Commis- 
sioners of  Randolph  County  v.  Jones."^  There  the  promise  was  to 
pay  the  commissioners  to  do  an  act  which  they  were  required  by 
law  to  do;  and  the  court  held  the  contract  void  as  against  public 
policy.  Here,  the  law  imposed  no  obligation  upon  any  of  the  par- 
ties to  do  the  act. 

It  is  insisted  that  the  contract  is  joint,  and  that  all  of  the  sub- 
scribers should  have  been  sued.  If  this  objection  could  be  now 
made,  it  would  not  be  well  taken. 

*The  contract  is  manifestly  in  severalty.  Each  subscriber    [*201] 
promises  to  pay  a  particular  sum,  and  is  not  a  surety  for  his 
co-subscribers. 

The  judgment  of  the  court  below  is  affirmed,  with  costs. 

Judgment  affirmed. 


Mark  W.  Delaliay,  appellant,  v.  Judson  Clement,  appellee. 

Appeal  from,  Scott. 

The  judgment  for  the  plaintiff,  upon  demurrer  to  a  plea  in  abatement,  or  replication  to 
such  p  ea,  is  only  interlocutory,  qund  respondent  ouster,  and  consequently  a  defend- 
ant, by  filinsj  a  p'ea  in  bar,  does  not  therr'by  waive  his  plea  in  abatement.  The  decision 
in  the' case  of  Delahay  v.  Clement,  2  Scam.,  575,  upon  this  point,  is  overruled,  (o) 

The  remedy  given  by  the  act  authorizing:  the  enforcement  of  the  lien  of  a  mechanic,  or 
other  person,  who  has  furnished  labor  or  materials  for  the  purpose  of  erectmg  or 
repairing  abuilrting,  is  by  a  proceeding  in  rem.,  and  is  cumulative;  and  the  institution 
of  such  proceeding  cannot  be  pleaded  in  abatement  of  an  action  to  recover  pay  for 
such  labor  and  materials.  (6)  ^.  -     x-      *      -u-    j  v,* 

Although  the  law  will  not  permit  a  party  to  have  more  than  one  satisfaction  for  his  debt, 
yet,  in  many  cases,  it  permits  him  to  carry  on  several  remedies  at  the  same  time,  (c) 

This  cause  was  decided  at  the  December  term,  1840. 

McConnel  and  McDo'iigall,  for  the  appellant,  filed  a  petition  for 
a  rehearing,  and  cited  3fcKinstry  v.  Fennoyer  et  al,  1  Scam., 
326-7;  3[oore  v.  Martin,  1  Bibb.,  234;  1  Chit.  Plead.,  487,  489, 
note,  498-501;  Comyn's  Dig.,  title  Abatement,  24;  Beach  v.  Nor- 
ton, 8  Conn.,  71;    Commomoealth  v.  Churchill,  5  Mass.,  174. 

A  rehearing  was  granted,  and  the  cause  was  again  submitted. 

3L  Mc  Connel  and  J.  A.  McDougall,  for  the  appellant. 

J.  Zamborn  and  Z.  Trumbull,  for  the  appellee. 

1 3  Kent's  Com.,  85.  ^  Breese,  103. 


{a)  Accord  Weld  v.  Hubhard.  11  111..  574;  Branxgan  v.  Rose,  3  Gil._,  123 

Even  if  a  plea  of  the  general  issue  be  filed  at  the  same  time.    StiHson  v  md,  18  I"-,  262. 

In  Ferquson  v.  Rawlins,  23  111.,  69,  a  general  demurrer  to  the  declaration  was  held  & 


waiver  of  a  plea  in  abatement  to  thf"  writ  m     n  r,o  ni    koc 

(b)  Accord  Westv.  Flemminq.  18111.,  248;  Culver  v.  Elwell,7^m.,Sm. 

(c)  See  Vansant  v.  Allmon,  23  III.,  33;  Carroll  v.  Ballance,  2b  HI.,  17. 
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Lock  WOOD,  Justice,  delivered  the  opinion  of  the  court: 

This  cause  was  decided  at  the  last  December  term,'  but  on  a 
petition  this  court,  at  the  present  term,  granted  a  rehearing.  The 
petition  suggests  that  the  court  mistook  the  law  by  deciding  "that 
where  a  demurrer  to  a  plea  in  abatement  is  sustained,  if  the  defend- 
ant files  a  plea  in  bar,  he  thereby  waives  his  plea  in  aV>atement." 
This  court,  in  the  case  of  McKinstry  v.  Pennoyer  et  al.,^  decided 
that  "if  there  be  judgment  for  the  plaintiff,  or  demurrer  to  a  plea 
in  abateriient,  or  replication  to  such  plea,  the  judgment  is  only 
interlocutory,  quod  respondeat  ouster.''''  Upon  the  principles  decided 
in  that  case,  it  is  the  order  and  judgment  of  the  court,  with- 
[*202]  out  the  *request  of  the  defendant,  that  he  answer  over.  In 
complying  with  this  order,  it  is  not  perceived  how  a  party 
can  be  said  to  abandon  his  plea,  or  waive  his  right  to  a  correct 
decision  upon  his  plea.  This  court  was  doubtless  led  into  this  error 
by  supposing  that  the  defendant  below  stood  upon  the  same  ground 
as  a  party  who,  after  his  plea  had  been  held  bad  on  demurrer,  asks 
and  obtains  leave  of  the  court  to  amend  his  plea.  In  this  case,  the 
plea  is  considered  as  abandoned.  So,  if  a  party  demurs  to  a  pleading, 
and  the  demurrer  is  overruled,  and  he  obtains  leave  to  withdraw, 
his  demurrer  and  plead  or  reply,  the  demurrer  is  deemed  to  be' 
waived.  In  both  of  these  cases  it  is  considered  the  act  of  the  party  1 
that  produces  the  result.  He  admits  that  he  was  wrong,  and  he 
should  not  be  permitted  subsequently  to  come  into  court  and  insist' 
that  he  was  right.  In  the  case  at  bar,  however,  there  is  no  such; 
admission.  Consequently,  if  the  court  decided  the  defendant's  plea 
in  abatement  to  be  insufiicient  when,  by  law,  it  should  have  been! 
sustained,  he  has  a  right  to  have  that  decision  reviewed  on  a  writ: 
of  error.  ; 

Were,  then,  the  facts  stated  in  the  plea  of  abatement  sufficient 
to  abate  the  action?  The  plea  states,  that  before  the  commence-: 
ment  of  this  suit,  the  plaintiff  had  filed  a  petition  in  the  Circuit! 
Court  of  Scott  county,  under  the  act  entitled  "  An  act  for  the  bene-| 
fit  of  mechanics,"  passed  February  22,  1833,^  to  enforce  a  mechanic's 
lien  for  the  same  note  and  cause  of  action,  and  that  said  petition! 
was,  at  the  commencement  of  this  suit,  still  depending  and  unde-i 
terrained  in  said  Scott  Circuit  Court. 

By  the  first  section  of  the  act  above  mentioned,  it  is  declared,, 
"that  in  all  cases  hereafter,  where  any  contract  shall  be  made! 
between  the  proprietors  of  any  tract  of  land  or  town  lot,  on  the  one, 
part,  and  any  person  or  persons  on  the  other  part,  for  the  erecting 
or  repairing  any  house  or  other  building,  mill,  or  machinery  of  any 
description  whatever,  or  their  appui'tenances,  or  for  furnishing 
labor  or  materials  for  the  purposes  aforesaid,  and  every  other  per- 
son who  may  have  furnished  materials  which  may  have  been  used 
in  the  construction  of  such  house,  building  or  mill,  whether  by 
special  agreement  or  otherwise,  the  person  or  persons  who  shall,  in 
pursuance  of  such  contract,  have  furnished  labor  or  materials  for 
such  purposes,  or  who  shall  have  furnished  such  materials  as  afore- 

1 2  Scam.,  575.         «  1  Scam.,  319.        •  R  L.,  447;  Gales's  Stat.,  460. 
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said,  shall  respectively  have  a  lien  to  secure  the  payment  of  the 
same,  upon  such  house  or  other  building,  mill  or  machiner}'',  and  on 
the  lot  or  tract  of  land  on  which  the  same  shall  be  erected." 

The  second  section  of  the  act  directs  the  mode  of  enforcing  the 
lien.  The  third  section  is  as  follows:  "  The  clerk  of  the  court, 
when  judgment  has  been  had,  under  the  provisions  of  this  act,  on 
application,  shall  issue  a  special  execution,  directed  to  the  sheriff 
of  the  proper  county,  describing  the  property  upon  which 
said  lien  *is  made  to  operate,  and  out  of  which  said  judg-  [*203] 
ment  and  costs  are  to  be  collected,  or  so  much  thereof  as 
said  property  will  bring,  and  no  other  property  of  said  defendant 
in  any  suit  as  aforesaid,  shall  be  bound  for  the  payment  of  such 
judgment,  unless  the  claimant  hold  collateral  security  for  the  pay- 
ment of  the  same." 

It  is  evident  from  these  provisions  that  the  remedy  authorized  by 
the  statute  is  only  a  proceeding  i?i  rein.  The  remedy  is  also  cumu- 
lative. The  judgment  obtained  only  authorizes  the  sale  of  the 
property  on  wMiich  the  lien  operates.  This  property  may  not  sell 
for  enough  to  satisfy  the  plaintiff's  debt.  Should  this  be  the  case, 
the  remedy  would  be  inadequate  to  meet  the  demands  of  justice. 
The  party  ought,  therefore,  to  be  permitted  to  avail  himself  of  such 
.other  remedies  as  the  law  prescribes,  to  reach  the  defendant's  prop- 
erty, other  than  that  to  which  his  lien  extends. 

Although  the  law  will  not  permit  a  party  to  have  more  than  one 
satisfaction  for  his  debt,  yet  in  many  cases,  it  permits  him  to  carry 
on  several  remedies  at  the  same  time.  A  party  who  holds  a  bond 
and  mortgage  to  secure  a  debt,  may  maintain  ejectment  to  recover 
the  possession  of  the  mortgaged  premises,  foreclose  the  equity  of 
redemption  in  chancery,  and  sue  on  the  bond;  and  have  all  the  these 
actions  proceed  at  these  same  time.  Other  cases  might  be  stated, 
where  the  law  permits  several  actions  to  be  carried  on  at  the  same 
time,  but  it  is  unnecessary  to  state  them,  as  they  are  familiar  to  all 
conversant  with  the  proceedings  of  courts  of  law.  It  perhaps 
would  be  difficult  to  lay  down  a  rule  by  which  to  limit  the  right  of 
a  party  to  pursue  different  remedies  at  the  same  time.  There  is  no 
doubt,  however,  that  the  case  at  bar  is  analogous  to  the  case  of  a 
bond  and  mortgage,  and  the  party  should  be  permitted  to  obtain  a 
judgment  to  enforce  the  specific  lien,  and  also  a  general  judgment 
to  reach  the  defendant's  other  property.  The  court  below,  conse- 
quently, decided  correctly  in  overruling  the  defendant's  plea  in 
abatement. 

The  judgment  is  re-affirmed,  with  costs. 

Judgment  re-affirmed, 
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Harvey  Ballentine  et  al.,  appellants,  v.  Joshua  Beall,  administra- 
tor of  Joseph  L.  Wilson,  deceased,  appellee. 

Appeal  from  Wabash. 

A  creditor  who  has  proceeded  to  judgment  against  his  debtor,  and  has  his  execution 
returned  unsatisfied,  may  file  his  bill  in  equity,  and  reach  the  property  and  effects  of 
his  debtor  not  subject  to  execution.  He  may  file  his  bill  in  his  own  name,  and  for  his 
own  benefit,  or  join  with  other  creditors  standing  in  the  same  situation,  in  a  suit  for 
their  common  benefit:  or  he  may  file  the  bill  in  behalf  of  himself  and  such  other  credi- 
tors as  may  choose  to  come  in  under  the  decree. 

The  return  of  an  execution  unsatisfied  gives  the  judgment  creditor  no  specific  lien  on 
property  not  subject  to  execution,  and  he  can  only  obtain  a  lien  by  the  aid 

r*0n4.1  ^^  *  *court  of  equity.      When  he  has  pursued  the  property  of  the  debtor 

j_   .liU'lJ  into  that  court,  he  is  entitled  to  a  preference  as  the  reward  of  his  vigilance. 

Where  a  bill  in  chancery  charged  that  certain  land  was  conveyed  to  the  appel- 
lant with  the  design  and  intent  to  defraud  the  complainant  and  other  cred- 
itors of  one  T.,  and  the  proof  showed  that  one  C,  at  the  request  of  T.,  conveyed  the 
land  to  the  appellant:  Held,  that,  C.  was  not  a  necessary  party  to  a  bill  to  subject 
the  land  to  the  payment  of  the  complainant's  debt. 

"Where  it  is  proved  that  land  was  purchased  jointly  by  C.  and  T.,  and  the  conveyance  made 
to  C,  who  conveyed  to  the  brother-in-law  of  T.,  at  the  request  of  T.,  who  assigned  as  a 
reason  for  such  request,  that  he  and  C.  had  become  largely  indebted,  and  if  everything 
else  went,  he  wished  to  have  the  land.  That  a  settlement  was  made  between  T.  and 
his  brother-in-law,  and  the  brother-in-law  was  found  indebted  to  T. ;  and  after  the  set- 
tlement, T.  said  if  everything  else  went,  he  wanted  the  land  saved.  That  T.  was 
utterly  insolvent  at  the  time  of  rhis  death,  and  for  some  years  previous:  A  court  of 
equity  is  authorized  to  decree  the  conveyance  to  the  brother-in-law  fraudulent  and 
void. 

Where  a  bill  in  chancery  is  filed  by  a  judgment  creditor  against  an  administrator,  and 
the  heirs  at  law  of  the  deceased  debtor,  and  a  fraudulent  grantee,  it  is  not  error  for  the 
court,  where  the  facts  warrant  such  a  decree,  to  decree  that  the  conveyance  to  the 
fraudulent  grantee  be  set  aside,  and  that  the  title  to  the  lauds  be  deemed  in  the  heirs 
of  the  debtor,  and  that  so  much  of  the  lands  as  may  be  necessary  to  paj-  the  complain- 
ant's debt,  interest  and  costs,  be  sold  by  a  commissioner  appointed  to  execute  the 
decree.  The  complainant,  by  the  institution  of  his  suit,  secured  a  lien  upon  the  land, 
for  the  satisfaction  of  his  debt,  and  if  the  administrator  was  entitled  to  any  portion  of 
the  proceeds,  it  would  only  be  the  residue  after  paying  the  complainant's  debt. 

A  fraudulent  grantee  cannot  object  that  a  court  of  chancery  decreed  the  sale  of  the  whole 
of  a  tract  of  land,  instead  of  an  undivided  half  thereof,  when  the  pleadings  and  proof 
show  that  such  fraudulent  grantee  has  no  rightful  interest  in  any  portion  of  the 
premises. 

A  justice's  judgment,  where  the  amount  is  sufficient  to  give  a  court  of  chancery  jurisdic- 
tion, is  as  well  entitled  to  the  aid  of  that  court  as  the  judgment  of  a  court  of  record. 

This  cause  was  heard  before  the  Hon.  William  Wilson,  at  the 
September  term,  1841,  of  the  Wabash  Circuit  Court. 

JE.  B.  Webb,  for  the  appellant,  cited  3  Johns.  Cas.,  311;  2 
Johns.  Ch.  R.,  283;  3  Johns.  Ch.  R.,  553;  7  Johns.  Ch.  R.,  144;  6 
Johns.  Ch.  R.,  139,  255,  398;  16  Johns.,  189;  7  Johns.,  161. 

A.  Lincoln,  for  the  appellee,  cited  Story's  Eq.  Plead.,  138,  sec. 
140. 

Treat,  Justice,  delivered  the  opinion  of  the  court: 
Wilson  filed  his  bill  in  chancery  against  the  appellant  and  the 
administrator  and  heirs  at  law  of  Hays  Taylor,  deceased,  alleging 
that,  in  1832,  Taylor  was  indebted  to  the  complainant  in  the  sum 
of  $64.67,  for  which  he  recovered  a  judgment  befoi'e  a  justice  of 
the  peace,  and  caused  two  executions  to  issue,  which  were  returned 
nulla  bona.     The  Taylor,  being   otherwise  largely  indebted,  and 

Note.— See  Steere  v.  Bigelow,  39  HI.,  264,  and  Bailey's  note.  Myers  v.  Fenn,  5  Wal.  TJ.  S. 
R.,  205. 
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having  paid  the  purchase  money  for  a  tract  of  land,  requested  and 
induced  one  Andrew  Correll,  in  whom  Avas  the  legal  title,  to  convey 
it  to  the  appellant  in  trust  for  Taylor.  That  at  the  time  of  the 
rendition  of  the  judgment,  and  up  to  the  death  of  Taylor,  in  1832, 
he  was  wholly  insolvent,  and  that  the  land  was  conveyed  to  the 
appellant,  with  the  design  and  intent  to  delay  and  defraud  the  com- 
plainant and  other  creditors  of  Taylor,  in  the  collection  of 
their  *debts,  the  appellant,  at  the  time  of  the  conveyance,  [*205] 
well  knowing  the  indebtedness  of  Taylor,  etc.  The  bill 
prays  that  the  conveyance  be  set  aside,  as  fraudulent  and  void,  and 
the  land  sold  to  pay  the  complainant's  debt.  An  interlocutory 
decree  was  had  against  all  the  defendants,  but  was  set  aside  as  to 
the  appellant,  who  answered,  admitting  the  death  of  Taylor,  his 
indebtedness  to  the  complainant,  the  recovery  of  judgment,  and 
return  of  the  executions  as  charged  in  the  bill;  denying  the  indebt- 
edness of  Taylor  beyond  his  ability  to  pay;  averring  that  Taylor 
and  Correll  purchased  the  land  in  controversy,  jointly,  the  title 
being  made  to  Correll  individually;  and  that  Taylor  being  bona 
fide  indebted  to  the  appellant  in  a  considerable  sum,  it  was  agreed 
the  land  should  be  conveyed  to  him,  in  discharge  of  the  indebted- 
ness; and  in  pursuance  of  this  agi*eement,  Correll  conveyed  the 
tract  of  land  to  the  appellant.  The  answer  denies  that  the  convey- 
ance was  made  in  trust  for  Taylor,  but  avers  it  was  made  for  a 
valuable  consideration,  and  without  any  design  or  intent  to  delay 
or  defraud  the  complainant  or  any  other  person. 

Depositions  were  taken,  and  the  testimony  is  substantially  as  fol- 
lows: Andrew  Correll  proved  that  he  had  known  Taylor  and 
appellant,  who  were  brothers-in-law,  for  many  years;  that  the  land 
was  purchased  jointly  by  witness  and  Taylor,  and  the  conveyance 
made  to  witness.  Witness,  at  the  request  of  Taylor,  conveyed  the 
xindivided  half  to  the  appellant,  Taylor  assigning  as  a  reason  for 
the  request,  that  he  and  witness  had  become  largely  indebted  for  a 
steamboat,  and  if  every  thing  else  went,  he  wished  to  have  the  land. 
Witness  stated,  on  cross-examination,  that  he  and  Taylor  purchased 
a  steamboat  in  1832,  which  involved  them  deeply,  and  Avitness,  as 
surviving  partner,  was  responsible  for  the  whole  debt,  and  witness 
was  engaged  in  a  suit  with  the  appellant  and  others,  for  the  land. 

Three  other  witnesses  proved  that  Taylor,  the  appellant,  and 
Robert  Ballentine,  the  father  of  appellant,  generally  lived  in  the 
same  house,  or  near  each  other,  Robert  Ballentine  doing  the  trad- 
ing, and  appellant  claiming  all  the  property  in  their  possession, 
subject  to  execution.  Another  witness  proved  that  he  had  lived 
with  Taylor,  the  appellant,  and  Robert  Ballentine,  for  many  years; 
that  Robert  Ballentine  was  in  the  habit  of  making  contracts  for  prop- 
erty, and  putting  it  in  the  hands  of  the  ajipellant.  Witness  was 
present  in  1832,  when  a  settlement  was  made  between  Taylor  and 
the  appellant,  and  the  appellant  was  found  indebted  to  Taylor  some 
$25  or  830.  After  the  settlement,  Taylor  said,  if  every  thing  else 
went,  he  wanted  the  land  saved.  All  the  witnesses  prove  the  utter 
insolvency  of  Taylor,  at  the  time  of  his  death,  which  was  in  1832, 
and  for  some  years  previous.     Some  of  the   witnesses  show  the 
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existence  of  other  judgments,  before  justices  of  the  peace,  against 

Taylor,     The  transcript  of  the  complainant's  judgment,  and  the 

executions  are  made  exhibits  in  the  cause.     Wilson  died 

[*206]    pending  the  *suit,  and  Beall,  his  administrator,  was  made 

complainant  in  his  stead. 

On  the  final  hearing,  the  court  decreed,  that  the  complainant 
recover  the  amount  of  his  judgment,  interest,  and  costs;  that  the 
conveyance  from  Correll  to  the  appellant  be  set  aside,  as  fraudulent 
and  void,  and  the  title  to  the  lands  thereby  conveyed  be  deemed  to 
be  in  the  heirs  of  Taylor;  directing  a  sale  of  so  much  of  the  lands 
as  might  be  necessary  to  pay  complainant's  debt,  and  appointing  a 
commission  to  execute  the  decree. 

Harvey  Ballentine  brings  an  appeal,  and  his  assignments  of  error 
will  be  considered  in  the  order  they  are  made: 

First.  The  first  is  that  Correll,  the  grantor  in  the  conveyance, 
should  have  been  made  a  .party  to  the  suit.  We  see  no  necessity 
for  making  him  a  party.  He  has  voluntarily  parted  with  his  title 
to  the  land,  to  the  extent  of  his  conveyance,  and  can  have  no  inter- 
est in  the  disposition  of  the  land  to  be  made  in  this  suit. 

Second.  The  appellant  contends,  that  as  the  bill  shows  there 
were  other  creditors  in  equal  equity,  they  should  have  been  made 
parties  to  the  suit,  or  the  bill  should  have  been  filed  for  their  ben- 
efit. A  creditor  who  has  proceeded  to  judgment  against  his  debtor, 
and  has  his  execution  returned  unsatisfied,  may  file  his  bill  in 
equity,  and  reach  the  property  and  effects  of  his  debtor  not  subject 
to  execution.  He  may  file  his  bill  in  his  own  name,  and  for  his 
own  benefit,  or  join  with  other  creditors  standing  in  the  same  situ- 
ation, in  a  suit  for  their  common  benefit,  or  he  may  file  the  bill 
in  behalf  of  himself  and  such  other  creditors  as  may  choose  to 
come  in  under  the  decree.  The  return  of  the  execution  unsatisfied 
gives  the  judgment  creditor  no  specific  lien  on  property  not  subject 
to  execution,  and  he  can  only  obtain  a  lien  by  the  aid  of  a  court  of 
equity.  When  he  has  pursued  the  property  of  the  debtor  into  that 
court,  he  is  entitled  to  a  preference,  as  the  reward  of  his  vigilance. 
A  justice's  judgment,  where  the  amount  is  sufficient  to  give  the 
court  of  chancery  jurisdiction,  is  as  well  entitled  to  the  aid  of  that 
court,  as  the  judgment  of  a  court  of  record.^  There  is  then  no 
error  on  this  point. 

Tliird.  It  is  said,  there  is  no  sufficient  evidence  to  authorize  the 
decree  in  divesting  the  title  of  the  appellant.  There  can  be  no 
doubt,  we  think,  that  the  conveyance,  as  between  Taylor  and  the 
appellant,  was  fraudulent. 

The  insolvency  of  Ta3"lor,  in  connection  with  his  declaration,  that 
if  every  thing  else  went,  he  wished  to  save  the  land,  seems  conclu- 
sively to  establish  the  fraud  as  to  him.  The  fact  that  the  appellant 
was  indebted  to  Taylor,  instead  of  Taylor  being  indebted  to  him, 
as  averred  in  the  answer,  with  the  other  circi;mstances  shown  by 
the  depositions,  furnish  proof  equally  strong,  that  the  appellant 
was  a  party  to  the  fraud,  and  received  the  conveyance  with  the 

'  1  Paige,  637;  Story's  Eq.  Plead.,  138.  2  8  Wend.,  339. 
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■design  *of  screening  the  land  from  the  payment  of  Taylor's    [*207] 
debts.     The  court,  therefore,  decided  correctly  in  declaring 
the  conveyance  fraudulent. 

Fourth.  The  appellant  objects  to  the  decision  of  the  court  in 
decreeing  the  title  to  the  land  to  be  in  the  heirs  of  Taylor.  This 
objection  is  not  well  taken,  for  it  is  apparent  from  an  inspection  of 
the  record,  that  the  court  only  intended  to  decree  the  title  to  be  in 
the  heirs,  to  enable  the  creditors  to  subject  the  land  to  the  payment 
of  their  debts. 

Fifth.  The  decree  is  erroneous  in  not  requiring  the  administrator 
to  sell  the  land  for  the  benefit  of  the  creditors  generally.  The 
complainant,  by  the  institution  of  his  suit  in  equity,  secured  a  lien 
upon  the  land  for  the  satisfaction  of  his  debt,  and  if  the  adminis- 
trator was  entitled  to  any  portion  of  the  proceeds,  it  would  only  be 
the  residue,  after  paying  complainant's  debt;  and  the  court  have 
ordered  a  sale  of  no  more  than  may  be  sufficient  for  that  purpose. 
The  court  did  not  err  in  the  appointment  of  a  commissioner  to 
make  the  sale.  If  the  decree  had  required  the  administrator  to  sell 
the  land,  and  apply  the  proceeds  specially  to  the  payment  of  com- 
])lainant's  debt,  he  would  act  rather  in  the  character  of  commis- 
sioner than  of  administrator. 

Sixth.  The  decree  should  have  extended  but  to  an  undivided 
half  of  the  land.  The  bill  alleges  the  conveyance  of  the  whole 
tract,  and  the  answer  of  the  appellant  admits  this  allegation  of  the 
bill.  The  witness,  Correll,  proves  that  an  undivided  half  only  was 
conveyed.  We  see  see  no  reason  why  the  appellant  should  be  per- 
mitted to  urge  this  objection,  after  admitting  the  conveyance  of 
the  whole  tract,  and  especially  when  the  evidence  shows,  that  as 
between  him  and  the  creditors  of  Taylor,  he  has  no  rightful  interest 
in  any  portion  of  it.  If  the  whole  has  not  been  convoyed,  Correll 
is  the  only  individual  who  can  make  this  objection  to  the  decree, 
and  he  is  not  a  party  to  the  suit,  and  consequently  not  concluded 
by  the  decree. 

The  decree  of  the  Circuit  Court  is  affirmed,  with  costs. 

Decree  affirmed. 

201 


207  DECEMBER   TERM,  1841. 

Elkia  V.  The  People. 


Garret  Elkin  et  al.,  appellants,  v.  The  People  of  the   State  of 
Illinois,  for  the  use  of  Fleming  Mclntire,  appellees. 

Appeal  from  Sangamon. 

A  defendant,  whose  land  has  been  sold  on  execution,  may  pay  the  redemption  money  to  . 
the  officer  who  sold  the  same,  whether  in  or  out  of  office,  at  the  time  of  the  redemp- 
tion; and  it  is  the  duty  of  the  officer  to  receive  the  same,  (a) 
The  rule  of  the  common  law  is,  that  the  officer  who  has  received  and  levied  an 

t*208l  execution,  *must  perfect  it,  by  doing  every  act  required  to  be  done  under 

-I  or  by  virtue  of  the  cx^^cution;  the  whole  proceeding  is  regarded  as  an  entire 

thing.    And  the  rule  wiiich  permits  the  sherLfT,  after  the  expiration  of  his 
office,  to  finish  all  business  previously  commenced,  would  seem  to  embrace 
the  receipt  of  the  redemption  money  on  the  laud  sold  on  execution  by  the  sheriff. 
The  sureties  of  a  sheriff  are  liable  for  money  paid  to  him  after  the  expiration  of  his  official 
term,  for  the  redemption  of  land  sold  by  him  upon  execution  while  in  office. 

This  cause  was  heard  at  tlie  November  term,  1840,  of  the  Sanga- 
mon Circuit  Court,  before  the  Hon.  Sidney  Breese. 

Judgment  was  rendered  for  $10,000  debt,  to  be  discharged  upon 
the  payment  of  the  damages,  to  wit,  $1,492.83,  and  costs. 

aS.  Strong  and  A.  Lincoln,  for  tlie  appellants. 

S.  T.  Logan,  for  the  appellees,  cited  Allen  v.  Trhnhle,  4  Bibb., 
24;  Loffland  v.  Ewing,  5  Littell,  42;  Tattle  v.  Jackson,  6  Wend., 
224;  Jackson  v.  Collins,  3  Co  wen,  89;  Jacob's  Law  Diet.,  title  Exe- 
cution. 

WiLSOK,  Chief  Justice,  delivered  the  opinion  of  the  (old)  court: 
The  only  question  for  adjudication  presented  by  the  record  in 
this  case  is,  as  to  the  liability  of  the  sureties  of  a  sheriff  where  he 
has  received  money  after  he  has  gone  out  of  office,  for  the  redemp- 
tion of  land  sold  under  execution  while  in  office.  The  sureties 
being  bound  for  the  faithful  discharge  of  all  the  official  acts  and 
duties  of  the  sheriff,  their  liability  necessarily  depends  upon  the 
question,  whether  the  receipt  of  the  money  by  the  sheriff,  after  the 
expiration  of  the  period  for  which  he  was  appointed,  was  an  official 
act,  enjoined  or  permitted  by  the  law. 

The  rule  of  the  common  law  is,  that  the  officer  who  has  received 
and  levied  an  execution,  must  perfect  it,  by  doing  every  act 
required  to  be  done  under  or  by  virtue  of  the  execution.  The 
whole  proceeding  is  regarded  as  an  entire  thing.  And  although 
lands  are  not  liable  to  be  taken  and  sold  under  an  execution,  at 
common  law,  yet  where  by  statute  they  are  subjected  to  be  thus 
taken  and  sold,  the  officer  in  whose  hands  the  process  may  be,  will 
be  bound  to  conform  to  the  rules  governing  the  proceedings  under 
an  execution  levied  upon  chattels,  unless  a  different  proceeding  is 
prescribed;  and  where  a  different  mode  of  proceeding  is  prescribed, 

(a)  Money  to  redeem  land  sold  under  execution  may  be  paid  to  the  administrator  of  a 
sheriff  who  is  dead,  or  to  the  purchaser  of  the  land.  Stone  v.  Gardner,  20  111.,  304;  or  to  a 
deputy  sheriff.  McCluttki/  v.M  cNcelij,  3  Gil.,  579;  Stone  v.  Gardner,  20  111.,  304;  or  to  such 
perfsuu  as  the  she  iff  mav  direct.    Roan  v.  Rohrer,  (2  111.,  583. 

See  Litiler  v.  Tli>-  People,  43  111.,  1S8. 

B.  S.  1874,  tit.  "Judgments,  Decrees  and  Executions,"  §  18. 
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that  necessarily  becomes  liis  rule  of  action,  and  must  be  complied 
with. 

The  statute  of  this  state  has  subjected  lands  to  be  sold  under 
execution;  but  it  allows  the  defendant  the  right  to  redeem  the 
same,  within  the  time,  and  according  to  the  rules  prescribed.  Under 
this  statute,  all  the  proceedings  of  the  sheriff,  in  this  case,  have 
taken  place;  and  its  provisions  ai*e  decisive  of  the  legality  of  his 
acts.  Generally,  the  return  of  the  process  executed  termi- 
nates the  *duty  and  power  of  the  officer,  because  it  is  the  last  [*209] 
act  to  be  done;  but  the  statute  having  allowed  the  defendant, 
whose  lands  have  been  sold  under  execution,  the  privilege  of 
redeeming  the  same,  by  the  payment  of  the  purchase  money,  etc., 
either  to  the  purchaser  or  the  sheriff,  extends  his  duty  beyond  the 
return  of  the  process,  and  makes  the  receipt  of  the  redemption 
money  a  component  part  of  what  the  law  regards  of  an  entire  thing. 
The  rule  which  permits  the  sheriff,  after  the  expiration  of  his  office, 
to  finish  all  business  previously  commenced,  would  seem  to  embrace 
■  the  receipt  of  the  money  by  the  sheriff  in  this  case;  but  if  there  is 
I  any  doubt  as  to  the  correctness  of  this  view  of  the  subject,  that 
doubt,  I  conceive,  must  be  removed  by  the  eleventh  section  of  the 
i"  Act  concerning  judgments  and  executions,"'  which  provides  that 
1  any  defendant,  whose  lands  may  be  sold  by  virtue  of  any  execu- 
I  tion,  may  redeem  the  same  within  twelve  months,  by  paying  to  the 
purchaser  thereof,  his  executors,  administrators,  or  assigns,  or  to 
the  sheriff,  or  other  officer  who  sold  the  same,  for  the  benefit  of  such 
purchaser,  the  sum  of  money  which  may  have  been  paid  on  the 
'  purchase  thereof,  etc.  This  provision  is  a  confirmation  and  appli- 
cation of  the  rule  adverted  to,  to  a  case  like  the  present.  There  is 
no  exception  or  restriction  of  payment,  by  the  former  owner  of  the 
land,  to  the  officer  in  office;  but  he  is  authorized  to  pay  the  redemp- 
tion money  to  the  officer  who  sold  the  land,  whether  in  or  out  of 
office,  at  the  time  the  payment  may  be  made.  Upon  the  same 
principle  that  an  officer  shall  complete  whatever  business  he  may 
have  begun,  the  fifteenth  section  of  the  same  act  requires  the  sheriff 
who  has  gone  out  of  office,  to  execute  a  deed  for  lands  which  he 
may  have  previously  sold. 

It  is  contended  that,  between  the  sheriff  and  the  party  whose 
lands  were  sold,  the  business  was  consummated  by  the  return  of  the 
execution;  that  the  language  of  the  law  is  merely  permissive  to  the 
party  to  pay  the  money  to  the  sheriff,  and  not  obligatory  upon  him 
to  receive  it.  This  opinion  cannot  be  correct;  the  right  of  the 
party  to  pay  the  redemption  money  to  the  purchaser  of  the  land  is 
given  in  the  same  language  that  the  right  to  pay  it  to  the  sheriff  is. 
If  neither  of  them,  therefore,  are  bound  to  receive  the  money,  the 
consequence  would  be  that  the  right  of  a  party  to  redeem  his  lands 
sold  under  execution,  which  is  clearly  and  explicitly  given  by  the 
legislature,  might  be  defeated  by  the  perverseness  of  the  officer, 
and  the  cupidity  of  the  purchaser.  The  right  to  pay  the  money, 
either  to  the  officer  or  purchaser,  imposes  upon  either  one,  to  whom 


iR.  L.,  374;  Gale's  Stat,  393. 
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it  may  be  tendered,  the  obligation  to  receive  it,  otherwise  this 
important  provision  of  the  statute  Avould  be  utterly  idle  and  nuga- 
tory. 

The  demurrer  of  the  plaintiff  to  the  plea  of  the  defendant,  alleg- 
ing the  receipt  of  the  money  by  the  sheriff,  after  a  subse- 
['•'210]    quent  *appointment  to  the  office  of  sheriff,  to  the  term  for 
which  they  had  executed  his  official  bond,   was  properly 
sustained. 

The  judgment  is,  therefore,  affirmed. 

Judgment  affirmed. 


Murray  McConnel  et  al.,  plaintiffs  in  error,  v.  David  B.  Ayres, 
administrator  of  John  Kerr,  defendant  in  error. 

Error  to  Morgan. 

An  injunction  of  a  judgment  at  law  is  a  release  of  all  errors  in  the  proceedings  enjoined; 
but  an  injunction  to  stay  proceedings  at  law,  before  judgment,  does  not  operate  as  a 
release  of  errors,  (a) 

John  Kerr  brought  an  action  of  debt,  by  petition  and  summons, 
in  the  Morgan  Circuit  Court.  At  the  July  term,  1838,  before  the 
Hon.  Jesse  B.  Thomas,  several  pleas  were  filed  by  the  defendants, 
Avhich  were  overruled,  upon  demurrer,  and  judgment  rendered  for 
the  plaintiff  for  1600  debt  and  $65  damages.  Kerr  died,  and  David 
B.  Ayres  was  appointed  administrator  of  the  estate  of  Kerr. 
McConnel  and  Collins  then  brought  a  writ  of  error  upon  the  judg- 
ment, and  assigned  several  errors. 

Ayres  pleaded  that  at  the  June  term,  1840,  of  the  Morgan  Circuit 
Court,  said  cause  was  removed  by  change  of  venue  to  the  Sanga- 
mon Circuit  Court,  and  that  on  the  12th  day  of  December,  1840, 
the  said  McConnel  and  Collins  "  exhibited  their  bill  in  chancery 
against  this  defendant,  before  the  Hon.  Samuel  H.  Treat,  then  the 
judge  of  the  eighth  judicial  circuit  of  said  state,  and  exercising 
chancery  jurisdiction  for  the  county  of  Sangamon,  in  said  state,  for 
the  purpose  of  enjoining  this  defendant  from  further  proceeding  on 
and  by  virtue  of  the  judgment,  in  regard  to  which  said  plaintiffs 
have,  as  aforesaid,  assigned  the  said  eri'ors.  That  the  said  judge, 
acting  and  exercising,  as  aforesaid,  chancery  jurisdiction  in  the 
premises,  on  the  said  12th  day  of  December,  1840,  granted  an  order 
in  writing  for  said  injunction,  and  that  on  said  day  the  said  McCon- 
nel and  one  Jacob  Bunn  executed  a  bond,  conditioned  as  the  law 
requires,  in  the  penalty  of  thirteen  hundred  dollars;  and  that  on 
said  day  the  clerk  of  the  Circuit  Court  of  said  county  issued  a  writ 
of  injunction,  under  his  hand  and  seal  of  office,  restraining  and 
enjoining  the  said  defendant  from  further  proceeding  in  the  premises, 
until  the  adjudication  of  the  said  proceeding  in  chanceiy,  etc.     All 

(a)  R.  S.  18;i,  tit.  "Injunctions,"  §  5;  St.  L.,  A.  <&  T.  H.  R.  R.  Co.  v.  Todd,  40  111.,  89. 
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of  which  defendant  is  ready  to  verify,  and  appears  by  the  records 
of  said  Circuit  Court  of  the  said  county  of  Sangamon;  whereby  the 
said  errors,  so  as  aforesaid  assigned  by  the  said,  plaintiffs,  have 
been,  were  and  are  released,"  etc. 

*The  plaintiffs  in  error  replied,  "precludi  non,  because  [*211] 
said  bill  in  chancery  was  not  tiled  for  the  purpose  of  deter- 
mining the  merits  of  said  cause,  but  for  the  purpose  of  staying 
the  judgment  therein,  until  the  record  in  this  cause  could  be 
amended  according  to  the  facts;  said  bill  setting  out  that  upon  the 
proceeding  by  scire  facias  to  revive  the  judgment  in  favor  of 
Ayi'es,  no  service  was  had  upon  either  the  said  defendants  therein, 
the  plaintiffs  in  error;  that  by  mistake  their  appearance  had  been 
entered,  and  without  authority,  by  filing  a  demurrer;  that  upon 
affidavit  filed,  a  motion  was  made  to  strike  said  demurrer  from  the 
files  and  withdrawing  appearance,  which  motion  was  granted,  but 
by  mistake  of  the  clerk,  no  further  entry  was  made  than  that  the 
demurrer  was  withdrawn,  and  that  upon  such  erroneous  entry, 
judgment  was  entered  by  default;  that  defendants  below,  plaintiffs 
in  error,  did  not  know  of  the  mistake  until  judgment  was  rendered 
and  execution  issued,  and  at  that  time  they  had  no  opportunity  to 
apply  to  the  Morgan  Circuit  Court  to  get  the  said  record  amended. 
They  aver  that  it  is  their  right  and  intention  to  have  the  record  of 
the  Morgan  Circuit  Court  amended  and  certified  to  the  Sangamon 
Circuit  Court,  and  to  procure  the  record  of  said  Morgan  Circuit 
Couit  to  be  so  amended  as  to  withdraw  said  erroneous  appearance 
by  the  defendants,  and  then  by  motion  in  the  Sangamon  Circuit 
Court  to  procure  said  judgment  to  be  arrested,  and  the  execution 
thereon  issued  set  aside,  and  the  case  redocketed  and  set  for  hear- 
ing, as  though  no  appearance  had  been  entered.  And  to  the  end 
that  all  this  might  be  done,  and  that  the  defendants,  the  plaintiffs 
in  error,  might  not  be  injui'ed  by  the  error  and  mistake  of  said 
clerk  of  said  court,  defendants  prayed  an  injunction  to  stay  further 
proceedings  upon  the  execution,  and  against  collecting  said  judg- 
ment until  the  order  of  said  court  of  chancery  could  be  had  in  the 
premises,  and  that  a  perpetual  injunction  be  awarded  against  the 
collection  of  said  judgment  and  execution,  and  that  the  court  of 
chancery  render  such  other  and  further  aid  and  relief  in  the  prem- 
ises as  to  equity  and  justice  may  belong,  by  ordering  the  appear- 
ance aforesaid  to  be  set  aside — which  is  substantially  all  in  sub- 
stance of  the  complaint  and  prayer  of  said  bill — all  the  equity 
therein  set  forth;  and  this  they  are  ready  to  verify,  whereof  plain- 
tiffs pray  judgment,"  etc. 

The  defendant  in  error  demurred  to  said  replication,  and  the 
plaintiffs  in  error  joined  in  demurrer. 

M.  Mb  Connel  and  J.  A.  McDougall,  for  the  plaintiffs  in  error, 

J.  J.  Hardin,  D.  A.  Smith  and  A.  T.  Bledsoe,  for  the  defendant 
in  error. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  court: 
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John  K«iT  obtained  a  judgment  in  the  Morgan  Circuit 
[*212]  Court  *against  the  defendants  below,  McConnel  and  Collins, 
and  then  died.  Ayres,  thereupon,  took  out  letters  of 
administration  and  became  a  party  to  the  judgment.  The  cause 
was  subsequently  removed  to  the  Sangamon  Circuit  Court  by  a 
change  of  venue,  after  which  the  defendants  applied  for  and 
obtained  an  injunction  against  the  judgment.  This  injunction  was 
afterwards  dissolved,  upon  which  the  defendants  have  brought  up 
the  judgment  rendered  in  the  court  below  for  review  in  this  court, 
and  assign  for  error  the  proceedings  and  judgment  in  the  Morgan 
Circuit  Court. 

The  question  growing  out  of  the  proceedings,  and  the  only  one 
proper  for  our  adjudication,  is  whether  the  injunction  to  the  judg- 
ment at  law  is  a  bar  to  the  errors  that  may  have  occurred  in  the 
proceedings  at  law. 

The  eleventh  section  of  the  "  Act  regulating  the  issuing  of  writa 
of  tie  exeat  and  injunction,"  *  provides  that  no  injunction  shall  be 
granted  to  stay  any  judgment  at  law,  for  a  greater  sum  than  the 
complainant  shall  show  himself  equitably  not  bound  to  pay,  and  so 
much  as  shall  be  sufficient  to  cover  costs,  and  every  injunction,  when 
granted,  shall  operate  as  a  release  of  all  errors  in  the  proceedings 
at  law  prayed  to  be  enjoined.  This  provision  of  the  statute  is  con- 
clusive upon  the  point  in  controversy.  The  language  is  clear  and 
•- unequivocal,  that  the-  injunction  shall  operate  as  a  release  of  all 
errors  in  the  proceedings  prayed  to  be  enjoined.  It  proceeds  upon 
the  ground  that  the  party  having  by  his  application  to  a  court  of 
chancery,  delayed  his  adversary  in  obtaining  the  fruits  of  his  judg- 

\raent  at  law,  and  having  voluntarily  elected  to  rest  his  cause  upon 
the  principles  of  equity,  he  shall  not  afterwards  be  allowed  to  take 
advantage  of  the  omissions  or  mistakes  that  may  have  occurred  in 
the  proceedings  at  law,  in  any  other  way  than  that  which  he  has 
thus  chosen  to  adopt. 

Having  selected  his  tribunal  he  must  abide  by  its  decision.  He 
will  not  be  allowed  to  pursue  two  remedies  at  the  same  time,  and, 
in  so  doing,  claim  for  himself  the  benefit  of  the  mild  and  benefi- 
cent principles  of  equity,  and  at  the  same  time  apply  to  his  adver- 
sary the  harsh  and  rigid  rules  of  law.  Nor  is  it  perceived  that  any 
injustice  can  result  from  this  restriction  of  a  party  to  the  tribunal 
chosen  by  himself;  for  it  is  a  well  established  principle  of  a  court 
of  chancery,  that  when  it  has  once  obtained  jurisdiction  of  a  cause, 
it  will  retain  it  for  all  the  purposes  of  complete  justice  between  the 
parties. 

In  relation  to  an  application  to  a  court  of  chancery  to  grant  a 
new  trial  at  law,  or  in  the  case  of  a  bill  of  discovery,  to  obtain  the 
testimony  of  a  party,  to  be  used  in  a  trial  at  law,  in  which  an 
injunction  is  also  prayed,  there  does  not  exist  the  inconsistency  or 
hardship  that  the  counsel  seem  to  imagine.  In  the  first  case  sup- 
4  posed,  if  the  application   is  successful,  and  a  new  trial  is 

[*213]  granted  *the  cause  is  tried  de  novo,  without  regard  to  what 
may  have  taken  place  in  the  previous  trial.     And  if  the 

'  R.  L.,  468;  Gale's  Stat.,  510. 
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.application  should  fail,  the  party  is  in  no  worse  condition  than  he 
was  before  he  made  it.  Although,  upon  the  filing  a  bill  of  dis- 
covery, an  injunction  to  stay  proceedings  at  law  should  be  granted, 
yet  that  would  not  operate  as  a  release  of  errors,  because,  to  pro- 
duce that  effect  there  must  be,  according  to  the  statute,  an  injunc- 
tion of  a  judgment  at  law,  and  where  no  judgment  has  been  ren- 
dered, the  proceedings  in  their  incipient  stage  only  are  stayed. 
The  demurrer  is  sustained,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


Mark  Beaubien,  Jr.,  et  al.,  plaintiffs  in  error,  v.  Richard  J.  Ham- 
ilton, Commissioner  of  School  Lands  for  Cook  County, 
defendant  in  error. 

Ih'ror  to  Cook. 

The  law  is  well  settled,  that  where  an  error  in  fact  is  committed  in  legal  proceedings,  the 
court  in  which  the  error  is  committed,  may  correct  it  by  a  writ  of  error  coram  vobis,  or 
ou  motion. 

The  Supreme  Court  has  only  an  appellate  jurisdiction,  except  in  the  cases  enumerated  in 
the  Constitution  and  act  regulating  that  court.  It  can  only  revise  the  ad.iudications  of 
an  inferior  court  wherein  the  rules  of  law  or  principles  of  equity  appear  from  the  files, 
records,  or  exhibits  of  such  court,  to  have  been  erroneously  adjudged  and  deter- 
mined, (a) 

The  Supreme  Court  has  no  jurisdiction  of  an  error  in  fact  occurring  in  an  inferior  court. 

iSemble,  That  a  case  might  be  presented  in  which  the  Supreme  Court  would  entertain 
jui-isdiction  of  a  question  of  fact. 

J.  Butterfield  and  S.  Strong,  for  the  plaintiffs  in  error,  cited 
Arnold  v.  Sanford,  14  Johns.,  417. 

jr.  Young  Scammon,  for  the  defendant  in  error: 

Error  in  fact  cannot  be  assigned  in  this  court. 

The  Supreme  Court  of  this  state  has  "appellate  jurisdiction  only, 
except  in  cases  relating  to  the  revenue,  in  cases  of  mandamus,  and 
such  cases  of  impeachment  as  may  be  required  to  be  tried  before 
it."     Const.,  Art.  IV,  sec  2;  R.  L.,  42;  Gale's  Stat.,  31. 

The  "  Act  regulating  the  Supreme  and  Circuit  Courts,"  Gale's 
Stat.,  168,  sec.  2;  R.  L.,  147-8,  provides  that  the  Supreme  Court 
shall  have  appellate  jurisdiction  only,  with  certain  exceptions 
therein  enumerated. 

These  provisions  of  the  constitution  and  statute  give  to  the 
Supreme  Court  only  the  power  to  revise  the  adjudications  of  the 
court  below,  on  questions  of  law. 

If  the  act  attempted  to  extend  the  jurisdiction  of  the  court,  the 
attempt  would  be  ineffectual,  because  unconstitutional. 

*Error  in  fact  must  be  tried  by  a  jury:  1  Tomlin's  Law  [*214] 
Diet.,  652;  1  Arch.  Pract.,  281;  2  Tidd's  Pract.,  1122. 

This  court  cannot  order  a  jury  to  be  impanelled  in  a  case  like 
the  present. 

Note.— See  Peafc  v.  Shasted,2i  III.,  137;  McKindly  v.  Buck,  ■ii  HI.,  483,  and  Denslow'a 
note. 

(a)  See  Sttiart  v.  The  People,  post,  393,  and  note  (o). 
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Error  in  fact  can  be  brought  only  in  the  court  in  which  the  error 
complained  of  exists;  or  to  which  the  record  is  transferred:  2 
Saund.  Plead.,  101,  n.  (1);  1  Arch.  Plead.,  234;  2  Sellon's  Pract.^ 
363;    Calloioay  v.  Nifong,  1  Missouri,  223;  2  Tidd's  Pract.,  1057. 

Error  in  fact  cannot  be  assigned  either  in  the  Exchequer  Cham- 
ber or  the  House  of  Lords:     Hopkins  v.  Weigglesxoorth,  2  Lev.,  38; 

I  Vent.,  207;  Hoe  v.  Moore,  Comb.,  597;  2  Saund.  Plead.,  101,  a 
note  to  case  of  Jaques  v.  Cesar;  Cro.  Jac,  5;  Knoll's  Case,  3  Salk., 
145;  1  Arch.  Prac,  234,  236,  and  cases  there  cited;  2  Tidd's  Pract., 
1061-2,  1057.  Nevertheless,  a  writ  of  error  at  common  law  lay,  in 
all  cases,  from  the  King's  Bench  immediately  to  the  House  of 
Lords,  whether  upon  judgments  in  causes  originally  commenced  in 
the  King's  Bench,  or  brought  there  by  writ  of  error:     37  H,,  6,  13; 

II  E.,  4;  9  Roll.  Abr.,  745;  1  Arch.  Pract.,  235. 

The  statute,  27  Eliz.,  c.  8,  gave  to  the  Exchequer  Chamber  sub- 
stantially as  general  powers,  in  revising  the  errors  of  the  court  of 
King's  Bench,  as  our  statute  confers  on  this  court:  2  Tidd's  Pract., 
1059-60;  2  Sellon's  Pract.,  388-9;  yet  "error  coram  vobis  lies  not 
in  the  Exchequer  Chamber:"  Cro.  Jac,  620;  2  Sellon's  Pract., 
400-1;  2  Lev.,  38;  1  Vent.,  207;  2  Mod.,  194;  Comb.,  597;  1  Tom- 
lin's  Law  Diet.,  653. 

The  Court  of  Errors  in  New  York,  previous  to  the  R.  S.,  had  no 
power  to  try  an  issue  of  fact;  nor  to  send  it  to  an  inferior  court  for 
trial  that  way:     8  Cowen,  325,  328,  333. 

The  Court  of  Errors  has  no  jurisdiction  to  reverse  a  judgment  of 
the  Supreme  Court,  for  error  in  fact,  unless  the  question  has  first 
been  examined  and  decided  upon  a  writ  of  error  coram  vobis  in  that 
court:     Davis  v.  Packard,  6  Wend.,  327. 

EiTor  in  fact  caniiot  be  assigned  in  the  Supreme  Court  of  the 
United  States:      Penhallow  et  al.  v.  Doane^s  Admrs.,  2  Dallas,  102. 

There  is  no  occasion  for  troubling  this  court  with  an  assignment 
of  error  in  fact.  The  proper  course  to  be  pursued  is  for  the  party 
aggrieved  to  apply  to  the  court  below  by  motion:  Pickett'' s  Heirit 
V.  Legerwood  et  al.,  7  Peters,  147;  &loo  v.  The  State  Bank  of  Ill- 
inois, 1  Scam.,  439. 

The  Avrit  of  error  coram,  vobis  has  been  disused  and  superseded 
by  the  more  summary  mode  of  a  direct  application  to  the  court  for 
the  rightful  exercise  of  its  own  powers,  over  its  proceedings,  and 
those  of  its  officers. 

A  party  may  demur  to  an  assignment  of  error  in  fact.  1  Arch. 
Pract.,   280;     Story's   Plead.,   Oliver's  ed.,  354;    2   Tidd's  Pract., 

1116. 
[*215]        *0n  demurrer  to  an  assignment  of  error  in  i'act,  the  judg- 
ment is,  that  the  former  judgment  be  affirmed:     2  Saund. 
Plead.,  101  v;  1  Arch.  Pract.,  281;  2  Tidd's  Pract.,  1118. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  court: 

This  was  an  action  of  debt,  brought  by  the  defendant  in  error 

against  the  plaintiffs  in  error,  in  the  Cook  Circuit  Court,  on  a  sealed 

note  for  $100.      Judgment  was  taken  by  default  against  Mark 

Beaubien,  jr.,  and  final  judgment  against  all  the  plaintiffs  in  error. 
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The  cause  is  brouglit  into  this  court  by  writ  of  error.  The  errors 
assigned  are,  "That  the  said  Mark  Beaubien,  jr.,  at  the  time  of  the 
issuing  and  serving  the  summons,  and  at  the  time  of  the  entering 
of  his  default,  as  in  the  record  is  mentioned,  was  an  infant  under 
the  age  of  twenty-one  years,  that  is  to  say,  at  the  time  of  the  enter- 
ing the  said  default,  was  of  the  age  of  twenty  years,  six  months 
and  fifteen  days,  and  no  more,  in  which  case  a  guardian  ought  to 
have  been  appointed  for  the  said  Mark  Beaubien,  jr.,  before  the 
entering  of  said  default,  to  have  appeared  and  defended  the  said 
suit,  in  his  behalf;  and  because  the  said  Mark  Beaubien,  jr.,  was  an 
infant,  as  aforesaid,  and  no  guardian  was  appointed  for  him,  in  the 
entering  of  the  said  default,  as  aforesaid,  there  was  manifest  error. 
And  this  they,  the  said  plaintiffs,  are  ready  to  verify;  wherefore, 
they  pray  that  the  judgment  and  default  aforesaid  may  be  revoked, 
reversed,  annulled,"  etc. 

To  this  assignment  of  errors,  the  defendant  in  error  has  demurred, 
and  assigned  several  causes  of  demurrer.  It  is,  however,  only  neces- 
sary to  notice  the  following  one,  to  wit:  The  assignment  of  error 
is  an  assignment  of  error  in  fact,  whereas,  by  the  law  of  the  land, 
error  in  fact  cannot  be  assigned  in  this  court. 

The  law  is  well  settled,  that  where  an  error  in  fact  is  committed 
in  legal  proceedings,  the  court  in  which  the  error  is  committed, 
may  correct  it  by  a  writ  of  error  coram  vobis,  or  on  motion.  There 
consequently  will  be  no  failure  of  justice,  if  this  court  comes  to  the 
conclusion  that  it  possesses  no  jurisdiction  of  the  question  presented 
by  this  assignment  of  error. 

It  has  been  repeatedly  held  by  the  House  of  Lords,  and  the 
Exchequer  Chamber,  in  England,  and  the  Court  for  the  Correction 
of  Errors  in  the  state  of  New  York,  that  errors  in  fact,  and  which 
could  have  been  corrected  in  the  court  in  which  they  occured,  can- 
not be  assigned  for  error  in  those  courts.  The  jurisdiction  of  the 
courts  above  enumerated  is  entirely  of  an  appellate  character,  and 
from  their  organization  they  are  not  possessed  of  the  powers  and 
facilities  necessary  to  investigate  questions  of  fact,  which,  if  denied, 
must  be  tried  by  a  jury. 

The  jurisdiction  of  this  court  is  conferred  by  the  second  section 
of  the  fourth  article  of  the  constitution  of  this  state,  which  pro- 
vides "  That  the  Supreme  Court  shall  be  holden  at  the  the  seat  of 
government,  and  shall  have  appellate  jurisdiction  only, 
except  in  *cases  relating  to  the  revenue,  in  cases  of  man-  [*216] 
damns,  and  in  such  cases  of  impeachment  as  may  be 
required  to  be  tried  before  it."  By  the  second  section  of  the  "Act 
regulating  the  Supreme  and  Circuit  Courts,"^  passed  January  19, 
1829,  it  is  provided,  that  the  "Supreme  Court  shall  exercise  appel- 
late jurisdiction  only  (except  as  hereinafter  excepted),  and  shall 
have  final  and  conclusive  jurisdiction  of  all  matters  of  appeal,  error, 
or  complaints  from  the  judgment  or  decrees  of  any  of  the  Circuit 
Courts  of  this  state,  and  from  such  inferior  courts  as  may  hereafter 
be  established  by  law,  in  all  matters  of  law  and  equity,  wherein 

»  R.  L..  147;  Gale's  Stat.,  168. 
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the  rules  of  law,  or  principles  of  equity  appear  from  the  files, 
records,  or  exhibits  of  any  such  court,  to  have  been  erroneously- 
adjudged  and  determined,  and  the  said  Supreme  Court  is  hereby 
empowered,  authorized,  and  enabled  to  take  cognizance  of  all  such 
causes  as  shall  be  brought  before  them,  in  manner  aforesaid,  and 
shall  be  vested  with  all  power  and  authority  necessary  for  carrying 
into  complete  execution  all  their  judgments,  decrees,  and  determi- 
nations in  the  matters  aforesaid,  according  to  the  laws,  customs, 
and  usages  of  this  state,  and  according  to  the  rules  and  principles 
of  the  common  law,  and  their  judgments,  decrees,  and  determina- 
tions shall  be  final  and  conclusive  on  all  parties  concerned," 

From  these  provisions  of  the  constitution,  and  the  act  regulating 
the  Supreme  and  Circuit  Courts,  it  is  evident  that  this  court  has 
only  an  appellate  jurisdiction,  except  in  the  enumerated  cases.  It 
can  consequently  only  revise  the  adjudications  of  an  inferior  court, 
"  wherein  the  rules  of  law  or  principles  of  equity  appear  from  the 
files,  records,  or  exhibits  of  such  court,  to  have  been  erroneously 
adjudged  and  determined." 

The  errors  assigned  in  this  case,  are  matters  of  fact,  and  entirely 
dehors  the  record.  The  court  below  consequently  had  not  adjudged 
a  rule  of  law  or  a  principle  of  equity  erroneously.  This  is  con- 
clusive that  this  court  possesses  no  power  to  revise  the  decision 
below. 

In  coming  to  this  conclusion,  it  is  not  intended  to  decide,  that  a 
case  may  not  be  presented,  where  this  court  would  entertain  juris- 
diction of  a  question  of  fact.  Doubtless,  where  great  injustice 
would  be  done,  and  no  other  could  give  relief,  this  court  would, 
from  necessity,  entertain  jurisdiction  of  such  a  question.  As  where 
a  release  of  errors  should  be  pleaded,  and  the  execution  of  the 
release  be  denied,  this  court,  to  prevent  a  denial  of  justice,  would 
either  award  a  venire  to  try  the  issue,  or  send  the  question  for 
trial  to  the  court  from  whence  the  cause  came. 

The  question  whether  error  in  fact  can  be  assigned  in  an  appel- 
late court,  was  fully  argued  and  considered  in  the  Court  of  Errors 
in  the  state  of  New  Yo^-k,  in  the  case  of  Davis  v.  Packard.^  The 
chancellor  of  that  state,  who  delivered  the  unanimous 
[*217]  *opinion  of  the  court,  says,  "  The  last  objection  insisted  on 
by  the  defendant  in  error  is,  that  this  court  will  not  enter- 
tain jurisdiction  to  reverse  a  judgment  of  the  Supreme  Court,  for 
a  mere  error  in  fact,  which  might  have  been  tried  there,  on  a  writ 
of  error  coram  vohls.  It  is  supposed  by  the  plaintiff's  counsel, 
that  the  reason  why  a  writ  of  error  did  not  lie  to  the  Exchequer 
Chamber  in  England,  was  because  that  court  had  no  power  to 
award  a  venire  to  try  the  fact.  But  that  is  not  the  true  reason;  for 
Lord  Chancellor  King  said  it  was  a  great  absurdity  to  suppose  the 
Court  of  Excequer  Chamber  had  not  power  to  do  justice  to  the 
party,  on  a  release  of  errors  pleaded  in  that  court;  and  that  they' 
might,  if  necessary,  award  a  venire  under  the  seal  of  the  Court  of 
Exchequer:     Gomez  v.  3Ianez.^     And  so  it  was  decided  by  the 

1 6  Wead.,  327.  2  2  Strange  821. 
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Exchequer  Cliaraber,  soon  after  the  passing  of  the  statute  organiz- 
ing that  court;  for  although  Chief  Justice  Anderson  refused  to 
seal  the  venire,  it  was  not  because  the  court  had  not  authority  to 
award  it,  but  for  the  reason  that  they  had  no  jurisdiction  to  ex- 
amine errors  in  fact.  It  was  on  the  same  ground  that  the  Court  of 
King's  Bench  afterwards  refused  to  grant  restitution:  Hue  v. 
Long.^  Whatever  difference  may  have  existed  among  the  judges, 
as  to  the  right  of  the  Exchequer  Chamber  to  sustain  a  writ  of  error, 
for  errors  in  fact,  it  has  been  long  since  settled,  that  they  have  no 
such  power;  and  if  no  error  in  law  is  found  in  the  record,  the 
judgment  must  be  affirmed,  notwithstanding  an  error  in  fact  is 
assigned  and  admitted  by  the  answer  of  tlie  adverse  party. '^  It 
never  was  supposed  that  error  in  fact  could  be  examined  on  a  writ 
of  error  tothe  House  of  Lords,  except  when  it  came  before  them  by 
way  of  appeal  from  the  decision  of  an  inferior  court,  to  reverse  a 
judgment  given  upon  a  writ  of  error  coram  vobis  in  the  court  below. 
See  Holt's  opinion.^  I  am,  therefore,  satisfied  that  this  court  never 
had  jurisdiction  to  reverse  a  judgment  of  the  Supreme  Court,  for 
error  in  fact,  unless  the  question  had  been  first  examined  and  de- 
cided upon  a  writ  of  error  coram  vobis  in  that  court.*  The  power 
given  to  this  court,  by  the  recent  revision  of  the  laws,  to  award  an 
issue  when  necessary,  was  not  intended  to  give  jurisdiction  over 
causes  not  before  cognizable  here,  but  to  enable  it  more  conven- 
iently to  administer  justice  to  the  parties  in  relation  to  those  causes 
where  the  trial  of  facts  might  become  necessary,  on  a  plea  of  a 
release  of  errors  or  otherwise." 

This  decision  is  conclusive  on  the  question,  if  authorities  were 
necessary. 

The  judgment  below  is  affirmed  with  costs. 

Judgment  affirmed, 

2  3  Keble,  38;'  1  Ventris,  207;  1  Levinz,  33  S.  C. ;  Roe  v.  Moore,  Comb.,  597; 
2  Mann  &  Ry.,  285,  note  c. 

3  Skinner  523.  <  2  Wend.,  137;  4  Wend.,  175. 

*NoTE.     8.  Strong,  for  the  plaintiffs  in  error,  requested  the  court    r*218] 
to  modify  the  judgment,  by  dismissing  the  writ  of  error,  instead  of 
affirming  the  judgment  of  the  coui't  below.     The  court  refused  to 
grant  the  request. 
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De  La  Fayette  Wilcox,  appellant,  v.  James  Kinzie,  appellee. 

Appeal  from  Cook. 

To  an  action  of  trefspass  quare  clausum  fregit^  the  defendant  pleaded  that  long  before  and 
at  the  time  of  the  committing  of  the  supposed  trespass,  he  was  then  and  there  law- 
fully possessed  of  a  certain  close  of  the  said  defendant,  situate  in  the  said  county  of 
Cook,  etc.,  known  and  called  the  Military  Reservation,  with  the  appurtenances;  and 
being  so  possessed  thereof,  the  said  plaintiff,  while  the  said  defendant  was  so  possessed 
of  the  said  premises,  then  and  there,  unlawfully,  and  of  his  own  wrong,  with  force 
and  arms,  broke  and  entered  the  said  close  of  the  said  defendant,  with  wagons  and 
carts  loaded  with  lumber,  and  was  then  and  there  unlawfully  destroying  and  encum- 
bering the  said  close  of  the  said  defendant,  with  the  said  lumber,  wasjons,  and  carts, 
and  doing  great  damage  to  the  said  close  of  the  said  defendant;  and  also  then  and 
there  threatened  and  declared  that  he  would  forthwith  erect  and  build  a  house  in  and 
upon  the  said  close  of  the  said  defendant;  whereupon  the  said  defendant  did  then  and 
there,  in  defense  of  his  said  close,  and  the  possession  thereof,  and  to  hinder  and  pre- 
vent the  disturbance  of  the  same,  forthwith  order  and  drive  from  and  off  of  his  said 
close  and  possession,  the  said  plaintiff,  his  servants,  carts,  and  wagons,  and  removed, 
or  caused  to  be  removed,  the  said  lumber  of  the  said  piaintiff,  from  and  off  the  said 
close  of  the  said  defendant,  and  safely  lod;=;ed  the  same  on  tlie  outside  thereof,  as  he 
might  lawfully  do,  and  in  the  meantime  did  no  unnecessary  damage  to  the  said 
plaintiff,  or  his  carts,  wagons,  or  lumber,  in  the  said  declaration  mentioned,  which 
were  so  removed  by  him,  the  said  defendant;  which  are  the  same  supposed  trespasses 
in  the  said  declaration  mentioned;  and  this  he  is  ready  to  verify,  etc.  The  plaintiff 
replied,  that  he,  the  said  plaintiff,  long  before,  and  at  the  time  when,  etc.,  was  seized 
in  his  demesne,  as  of  fee,  in  the  close  in  which,  etc. ;  whereupon  the  said  plaintiff,  at 
the  said  time  when,  etc.,  was  about  to  erect  a  house  in  the  said  close  of  the  said 
plaintiff;  and  then  and  there,  into  and  upon  said  close,  entered  and  deposited  the  said 
goods  and  chattels,  as  it  was  lawful  for  him  to  do,  for  the  cause  aforesaid;  and  there- 
upon the  said  defendant,  at  the  said  time  when,  etc.,  of  his  wrong  committed  the  said 
several  trespasses;  in  manner  and  form  as  the  said  plaintiff  hath  in  his  declaration 
alleged;  without  this,  that  the  said  defendant,  at  the  said  time  when,  etc.,  was 
lawfully  possessed  of  the  said  close,  as  the  said  defendant  hath  in  his  said  plea  in 
that  behalf  alleged;  and  this  he  is  ready  to  verify,  etc.:  Held,  on  demurrer,  that  the 
replication  was  full,  explicit,  correct,  and  a  good  answer  to  the  plea. 

The  certificate  of  the  register  of  a  land  office  of  the  purchase  of  a  tract  of  land  within 
his  district,  is  admissible  in  evidence  to  prove  title  in  the  purchaser;  and  so  is  a  deed 
from  such  purchaser  admissible  in  evidence  to  prove  title  in  the  grantee  mentioned 
in  the  deed. 

It  is  not  error  for  the  court  to  refuse  an  instruction  which  presumes  the  existence  of  & 
fact  tliat  the  evidence  does  not  show  to  exist. 

Actual  possession  is  not  necessary  to  maintain  an  action  of  trespass,  where  the  party  has 
the  title  to  the  soil,  (a) 

Where,  in  an  action  of  trespass,  the  defendant  attempted  to  justify,  upon  the  ground  of 
his  being  an  officer,  acting  under  the  authority  of  the  War  Department,  and  the  court 
instructed  the  jury,  "  That  if  they  believed,  from  the  evidence,  that  the  defendant 
acted  by  the  order  of  the  Government,  he  might  prove  that,  to  their  satisfaction,  by 
an  order  from  the  proper  head  of  the  department;  and,  if  they  further  believed  the 
defendant  had  not  shown  excuse  and  right  for  taking  the  property,  then  the  law  was 
for  the  plaintiff  :"    Held,  that  the  instruction  was  not  erroneous. 

[*219]  *The  plaintiff  in  the  court  below  sued  the  defendant  in 
an  action  of  trespass  vi  et  armis.  The  declaration  con- 
tained three  counts.  The  first  was  for  breaking  and  entering  the 
plaintiffs  close,  being  lot  seven  (7)  in  block  eleven  (11)  in  Beau- 
bien's  addition  to  Chicago,  and  expelling  the  plaintiff  and  his  ser- 
vants from  the  possession,  use  and  occupation  of  said  close,  etc. 
The  second  was  for  breaking  and  entering  said  close,  and  then  and 
there  seizing  and  carrying  away  divers  large  quantities,  to  wit, 
10,000  feet  of  boards,  etc.,  of  plaintiff,  of  great  value,  and  con- 
verting and  disposing  thereof  to  his  own  use.  The  third  count  was 
for  that  on  the  23d  of  April,  1836,  the  defendant  took  and  carried 
away  certain  other  goods  and  chattels  of  the  plaintiff,  to  wit, 
10,000  feet  of  other  plank,  etc.,  then  and  there  found  and  being, 

(q)  Accord  Cook  v.  Foster,  2  Gil,.  652:   Rockwell  v.  Jones,  21  HI.,  279;  Winkler  v.  Weistey\ 
40  ni.,  349;  Dean  v.  Comstock,  .32  111.,  173,  and  Ewell's  note. 
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and  converted  and  disjDosed  thereof  to  his,  the  defendant's  own 
use. 

The  defendant  pleaded,  first,  the  general  issue;  secondly,  as  to 
the  third  count,  that  the  defendant,  on  the  said  23d  of  April,  1836, 
at,  etc.,  long  before  and  at  the  time  of  the  committing  of  the  tres- 
passes above  supposed,  in  the  said  declaration  mentioned,  was  then 
and  there  lawfully  possessed  of  a  certain  close  of  the  said  defend- 
ant, situate  in  the  said  county  of  Cook,  etc.,  known  and  called  the 
Military  Reservation,  with  the  appurtenances,  and  being  so  possessed 
thereof,  the  said  James  Kinzie,  on  the  23d  of  April,  1836,  and 
while  said  defendant  was  so  possessed  of  said  premises,  then  and 
there  unlawfully  and  of  his  own  wrong,  with  force  and  arms,  broke 
and  entered  the  said  close  of  the  said  defendant,  with  wagons  and 
€arts  loaded  with  lumber,  and  was  then  and  there  unlawfully 
destroying  and  encumbering  the  said  close  of  the  said  defendant 
with  said  lumber,  wagons  and  carts,  and  doing  great  damage  to  the 
said  close  of  the  said  defendant,  and  also  then  and  there  threatened 
and  declared  that  he  would  forthwith  erect  and  build  a  house  in 
and  upon  the  said  close  of  the  said  defendant,  whereupon  the  said 
defendant  did  then  and  there,  in  defense  of  his  said  close,  and  the 
possession  thereof,  and  to  hinder  and  prevent  the  disturbance  of  the 
same,  forthwith  order  and  drive  from  and  off  of  his  said  close  and 
possession  the  said  plaintiff,  his  servants,  carts  and  wagons,  and 
removed,  or  caused  to  be  removed,  the  said  lumber  of  the  said 
plaintiff  from  and  off  the  said  close  of  the  said  defendant,  and 
safely  lodged  the  same  on  the  outside  thereof,  as  he  might  lawfully 
■do,  and  in  the  mean  time  did  no  unnecessary  damage  to  said  plaintiff, 
his  carts,  wagons  or  lumber,  in  the  said  declaration  mentioned, 
which  were  so  removed  by  him,  the  said  defendant;  which  are  the 
«ame  supposed  trespasses  in  the  said  third  count  of  the  said  declara- 
tion mentioned,  and  this  he  is  ready  to  verify,  etc. 

To  this  second  plea  the  plaintiff  replied  that  he,  the  said  plaintiff, 
long  before,  and  at  the  time  when,  etc.,  in  the  said  third  count 
mentioned,  was  seized  in  his  demesne,  as  of  fee,  in  the  close  in 
which,  etc.,  in  the  said  second  plea  to  the  said  third  count  of  the 
said  plaintiff's  declaration  mentioned;  whereupon  the  said 
plaintiff,  *at  the  said  time  when,  etc.,  in  the  said  third  count  [*220] 
mentioned,  was  about  to  erect  a  house  in  the  said  close  of 
the  said  plaintiff,  in  the  said  second  plea  mentioned,  and  then  and 
there  entered  into  and  upon  the  said  close,  and  then  and  there 
deposited  the  said  goods  and  chattels,  in  the  said  third  count  men- 
tioned, as  it  was  lawful  for  him  to  do,  for  the  cause  aforesaid,  and 
thereupon  the  said  defendant,  at  the  said  time  when,  etc.,  in  the 
said  third  count  mentioned,  of  his  wrong  committed  the  said 
several  trespasses  in  the  said  second  plea  mentioned,  in  manner  and 
form  as  the  said  plaintiff  hath  in  his  said  third  count  of  his  said 
declaration  alleged;  without  this,  that  the  said  defendant,  at  the 
said  time  when,  etc.,  was  lawfully  possessed  of  the  said  close,  as 
the  said  defendant  hath  in  his  said  second  plea  in  that  behalf 
alleged;  and  this  he  is  ready  to  verify,  etc.  To  this  replication  the 
defendant  demurred,  and  the  plaintiff  joined  in  demurrer.     The 
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demurrer  was  overruled,  and  the  defendant  thereupon  rejoined,  that 
the  said  plaintiff  ought  not  to  have  his  action,  etc.,  by  means  of 
any  thing  by  him  in  that  replication  alleged  in  respect  of  the  said 
supposed  trespasses  in  the  introductory  part  of  said  second  plea, 
and  in  the  said  third  count  of  the  said  declaration  mentioned, 
because,  he  says,  that  the  said  plaintiff,  long  before,  and  at  the  said 
time  when,  etc.,  in  said  third  count  mentioned,  was  not  seized  in  his 
demesne,  as  of  fee,  in  the  said  close  in  which,  etc.,  in  the  second 
plea  to  the  said  third  count  of  the  said  declaration  mentioned. 
Issues  were  thereupon  joined  to  the  country,  and  a  verdict  was  ren- 
dered in  favor  of  the  plaintiff  for  $60,  and  judgment  entered 
thereon. 

During  the  progress  of  the  trial,  the  plaintiff  offered  in  evidence 
a  certificate  from  the  register  of  the  United  States  land  oftice  of 
the  Chicago  land  district  to  prove  title  in  J.  B.  Beaubien,  which 
the  defendant  objected  to,  and  the  court  overruled  the  objection. 
The  plaintiff  then  offered  a  deed  made  subsequent  to  the  entry  of 
the  land  upon  which  the  trespass  was  said  to  have  been  committed, 
from  said  J.  B.  Beaubien  to  the  plaintiff,  which  was  objected  to  by 
the  defendant,  and  the  objection  was  overruled  and  the  deed  read 
in  evidence.  After  the  evidence  was  closed,  the  defendant  moved 
the  court  to  instruct  the  jury,  "  that  if  the  jury  shall  be  of  opinion, 
from  the  evidence,  that  the  plaintiff,  with  his  hands  and  carts  of 
lumber,  entei-ed  on  and  within  the  enclosed  premises  of  the  defend- 
ant, without  his  consent  so  to  do,  that  then  the  plaintiff  and  his 
hands  were  trespassers;  and  that  the  defendant  used  such  force  and 
means  only  as  were  necessary  to  insure  their  safe  removal  out  of 
his  enclosure,  doing  no  unnecessary  damage  to  either  in  removing 
them  out,  then  the  law  is  for  the  defendant."  The  court  so  far 
refused  the  instructions  as  to  say,  "that  if  they  should  believe, 
from  the  evidence,  that  Kinzie  had  a  deed  from  Beaubien,  and  at 
the  time  the  trespass  was  committed  the  defendant  had  no  lease 
from  Beaubien  or  the  plaintiff,  the  plaintiff  had  a  right  to  enter, 

unless  the  defendant  could  show  a  better  title  in  himself." 
[*221]        *The  defendant  further  prayed  this  instruction:  "That 

the  plaintiff  cannot  recover  against  the  defendant,  in  this 
form  of  action,  for  the  supposed  trespass  in  the  first  and  second 
counts  mentioned,  unless  the  jury  shall  be  satisfied,  from  the  evi- 
dence, that  the  plaintiff,  at  the  time,  was  in  the  actual  and  exclu- 
sive possession  of  the  premises;"  which  instruction  was  refused, 
with  this  qualification:  "  That  if  they  should  believe,  from  the  evi- 
dence, that  the  plaintiff  had  the  best  title,  by  deed  from  the  right- 
ful owner,  that  then  it  is  not  necessary  to  be  in  the  actual  and 
exclusive  possession,  but  he  had  a  right  to  enter,  unless  barred  by 
a  lease  to  defendant."  To  these  instructions  given,  and  the 
refusal  to  give  the  instructions  asked,  the  defendant  excepted. 

The  plaintiff  then  asked  the  following  instructions,  to  wit:  "That 
a  subordinate  oflicer  cannot  protect  himself  as  acting  under  the 
orders  of  the  government,  unless  he  proves  an  order  in  Meriting, 
from  one  of  the  heads  of  department,  having  power  to  issue  the 
order."     "  That  the  plaintiff  is  entitled  to  recover  under  the  third 
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count  in  the  declaration,  as  the  defendant,  by  his  plea  to  that  count, 
admits  the  taking  of  the  property."  The  court  instructed  the  jury: 
"  That  if  they  should  believe,  from  the  evidence,  that  the  defend- 
ant acted  by  the  order  of  government,  that  he  might  prove  that 
to  their  satisfaction,  by  an  order  from  the  proper  head  of  the 
department;  and  also,  if  they  believed  that  the  defendant  had  not 
shown  excuse  and  right  for  taking  the  property,  as  mentioned  in 
that  plea,  then  the  law  was  for  the  plaintiff."  To  which  instruc- 
tions the  defendant  excepted. 

The  cause  was  tried  at  the  May  term,  1837,  of  the  Cook  Circuit 
Court,  before  the  Hon.  John  Pearson  and  a  jury. 
•    Verdict  and  judgment  were  rendered  for  the  plaintiff  for  $60. 
The  defendant  appealed  to  this  court. 

D.  J.  Baker  and  B.  S.  Morris,  for  the  plaintiff  in  error,  relied  on 
the  following  points  and  authorities: 

Actual  possession  by  Kinzie,  the  plaintiff,  was  necessary  to  enable 
him  to  maintain  his  action  of  trespass  quare  clausuin  fregit,  upon 
the  first  and  second  counts  of  his  declaration:  Pirtle's  Dig.,  439, 
referring  to  Foster  v.  Fletcher,  7  Monroe,  536.  To  maintain  tres- 
pass quare  clausum  fregit,  it  is  necessary  that  the  plaintiff  should 
have  been  in  actual  possession  of  the  land:  Ibid,  440,  referring  to 
Owings  v.  Gibbon,  2  Marsh.,  515. 

The  heir  cannot  maintain  this  action  for  an  injury  done  to  lands 
which  have  descended  to  him,  before  he  has,  by  entry  acquired  the 
possession  in  fact;  nor  a  bargainer  nor  a  patentee  before  entry  and 
actual  possession:  Ibid,  440,  referring  to  3  Marsh.,  333;  4  Bibb., 
218;  Plowd.,  142;  Cro.  Jac,  601.  In  the  case  of  land  and  other 
real  property,  there  is  no  constructive  possession,  and  unless  the 
plaintiff  had  the  actual  possession,  by  himself  or  his  servants, 
at  the  time  when  the  injiuy  was  committed,  he  cannot  *sup-  [*222] 
port  this  action?  1  Chit.  Plead.,  204,  refei-ring  to  1  Johns., 
512;  5  Binn.,  290;  12  Johns.,  184;  4  Day,  306. 

Before  entry  and  actual  possession,  a  party  cannot  maintain 
trespass,  though  he  hath  freehold  in  land:  1  Chit.  Plead.,  204. 
Unless,  at  the  time  the  injury  was  committed,  the  plaintiff  be 
proved  to  have  been  in  actual  possession,  this  action  cannot  be  sup- 
ported: 2  Saund.  Plead,  and  Ev.,  866;  5  East,  485-7.  There  is  no 
such  consti'uctive  possession  of  land  and  other  real  property 
to  enable  the  party  to  maintain  this  action,  as  there  is  in  the  posses- 
sion of  personal  property:  Ibid.  Proof  of  title  does  not  dispense 
with  proof  of  actual  possession.  A  lessee  cannot  support  this  action 
before  entering;  neither  can  an  heir  at  law  maintain  this  action 
against  an  abettor;  nor  can  a  bargainor,  although  the  statute  of 
uses  transfers  the  possession:     3  Stark.  Ev.,  1436. 

The  replication  of  the  plaintiff  below  to  the  defendant's  second 
plea  to  the  third  count  in  the  plaintiff's  declaration  is  no  legal 
answer  thereto. 

The  coui-t  ought  to  have  given  the  instructions  asked  by  the 
defendant,  and  should  not  have  given  the  instructions  it  did  give 
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on  that  occasion.  The  first  instruction  given  is  indefinite,  decep- 
tive, and  calculated  to  mislead  the  jury. 

The  last  instruction  mentioned  in  the  bill  of  exceptions  as  having 
been  given  by  the  court  is  erroneous. 

The  court  should  not  have  permitted  to  be  read  by  the  plaintiff 
below,  to  the  jury,  the  certificate  of  the  register  of  the  land  office 
in  Chicago:  See  acts  of  Congress  of  the  United  States  for  the  dis- 
posal of  the  public  lands.  The  act  of  the  legislature  of  Illinois, 
entitled  "An  act  declaring  what  shall  be  evidence  in  certain  cases,'" 
approved  Feb.  10,  1827,  so  far  as  the  same  makes  the  certificate  of 
the  land  olficer  evidence  of  title  in  the  party  who  makes  the  entry 
or  purchase,  or  his  heirs  or  assigns,  is  repugnant  to  the  laws  of  the 
United  States,  and  therefore  void. 

tT.  Butterjield  diiidi  G.  8x>ring,  for  the  defendant  in  error: 
Where  title  is  shown,  the  law  presumes  the  plaintiff  in  posses- 
sion, and  the  defendant  must  rebut  by  showing  he  holds  adversely: 
12  Johns.,  183;  Wend.  Dig.,  645;  1  Harris  &  Johns.,  295;  10  Wend., 
639.  The  instructions  asked  were  abstract  propositions,  not  perti- 
nent to  the  facts. 

Smith,   Justice,  delivered  the  opinion  of  the  (old)  court: 

Numerous  errors  have  been  assigned,  which  may  be  ai'ranged 
under  the  following  heads: 

First.  That  which  alleges  error  in  overruling  the  defendant's 
demurrer  to  the  plaintiff's  replication  to  the  defendant's  second 
plea; 

Second.  Those  which  refer  to  the  refusal  to  exclude  the  evidences 
of  title  offered  by  the  plaintiff; 
[*223]        *  Third.     Those  which  complain  of  the  refusal  to  give  the 
instructions  asked  by  the  defendant; 

Fourth.  Those  which  insist  that  there  is  error  in  giving  the 
instructions  asked  by  the  plaintiff. 

As  to  the  first  exception  on  the  pleadings,  we  perceive  no  error. 
The  replication  is  full,  explicit,  and  correct;  no  defect  is  seen  either 
in  the  matter  or  the  form. 

The  second  ground  is  without  reason  to  support  it.  The  evi- 
dence was  properly  admitted,  under  the  pleadings  in  the  cause. 
Whether  it  conduced  to  sustain  the  issue,  and  was  pertinent  thereto, 
was  the  only  inquiry,  at  the  time  it  was  offered,  and  not  whether  it 
was  sufiicient  to  entitle  the  plaintiff  to  recover. 

On  the  third  ground,  in  reference  to  the  first  instruction  asked,  it 
does  not  appear  that  the  judge  absolutely  refused  to  give  the 
instruction;  nor  that  he  did  give  it.  The  bill  recites  the  fact,  that 
the  judge  so  far  refused  as  to  say,  "That  if  the  jury  believed,  from 
the  evideuce,  that  Kinzie  had  a  deed  from  Beaubien,  and,  at  the 
time  the  trespass  was  coinmitted,  the  defendant  had  no  lease  from 
Beaubien,  or  the  plaintiff,  he  had  a  right  to  enter,  unless  the 
defendant  could  show  a  better  title  in  himself."     This,  although  an 

1  R.  L.,  280;  Gale's  Stat.,  287. 
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evasion  of  the  instruction  asked  by  the  defendant,  could  not  have 
prejudiced  him;  because  the  court  might  well  have  refused  to 
instruct  the  jury  as  asked,  "That  if  they,  the  jury  should  be  of 
opinion,  from  the  evidence,  that  the  plaintiff,  with  his  hands  and 
carts  of  lumber,  entered  on  and  within  the  inclosed  premises  of  the  " 
defendant,  without  his  consent  so  to  do,  that  then  the  plaintiff  and  his 
hands  were  trespassers;  and  that  the  defendant  used  such  force  and 
means  only  as  was  necessary  to  insure  their  safe  removal  out  of  his 
inclosure,  doing  no  unnecessary  damage  to  either  in  removing  them 
out,  then  the  law  is  for  the  defendant."  This  instruction  presumes 
the  existence  of  a  fact  not  appearing  in  the  cause;  that  is,  that  it  had 
appeared  in  evidence  that  the  premises  in  controversy  belonged  to 
the  defendant.  Now,  for  ought  that  appears  in  the  case,  no  evi- 
dence whatever  showed  that  the  defendant  had  either  title  or  pos- 
session, actual  or  constructive,  of  the  locus  in  quo  in  question. 

The  second  instruction  asked  by  the  defendant  was,  "  That  the 
plaintiff  could  not  recover,  in  the  present  form  of  action,  for  the 
trespasses  named  in  the  first  and  second  counts  of  the  declaration, 
nnless  the  jury  should  be  satisfied,  from  the  evidence,  that  the 
plaintiff,  at  the  time,  was  in  the  actual  and  exclusive  possession  or 
occupancy  of  the  premises;"  which  instruction  was  refused,  by  a 
qualified  instruction,  couched  in  these  terms:  "That  if  they 
believed,  from  the  evidence,  that  the  plaintiff  had  the  best  title,  by 
deed  from  the  the  rightful  owner,  that  then  it  was  not  necessary  to 
be  in  the  actual  possession,  but  he  had  a  right  to  enter,  unless  barred 
by  a  lease  to  defendant." 

Here  again  is  an  invasion  of  the  instruction  asked,  but  not 
to  *the  prejudice  of  the  defendant;  because  the  judge  might  [*224] 
well  have  refused  the  instruction  in  the  terms  asked. 
Actual  possession  is  not  necessary  to  maintain  an  action  of  trespass, 
where  the  pai-ty  has  the  title  to  the  soil;  the  title  drawing  to  it  the 
possession;  nor  where  there  is  not  an  actual  exclusive  possession  by 
another  of  the  whole.  Hence  there  was  no  error  in  the  refusal,  nor 
in  the  instruction  as  given. 

The  fourth  ground  of  exception  consists  in  the  instructions  given 
at  the  instance  of  the  plaintiff,  and  excepted  to  by  the  defendant. 
The  instructions  were,  "  That  if  the  jury  believed,  from  the  evi- 
dence, that  the  defendant  acted  by  the  order  of  the  government, 
that  he  might  prove  that,  to  their  satisfaction,  by  an  order  from  the 
pi'oper  head  of  the  department;  and  if  they  further  believe  the 
defendant  had  not  shown  excuse  and  right  for  taking  the  property, 
as  mentioned  in  that  plea,  then  the  law  was  for  the  plaintiff." 
Here,  also,  the  instructions  were  evasive  of  those  asked  by  the 
plaintiff;  but  still  we  perceive  nothing  wrong  in  them. 

They  are  general,  embrace  propositions  self  evidently  right, 
applied  to  a  proper  state  of  facts;  but  from  the  ambiguity  in  refer- 
ence to  the  facts,  which  may  have  existed,  and  called  them  forth, 
and  the  obscurity  which  marks  the  manner  in  which  they  are  stated, 
it  is  not  possible  to  perceive  that  the  defendant  has  sustained,  or 
might  have  sustained,  prejudice  therefrom. 

So  far  as  an  opinion  can  be  gathered  from  the  case,  under  the 
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third  count  in  the  declaration,  it  is  apparent  that  the  plaintiff  was 
entitled  to  recover;  and  in  reference  to  the  other  portions  of  the 
cause,  no  sufficient  reason  is  perceived  for  interfering  with  the 
judgment. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 


Jolin.  H.  Burrass,  appellant,  v.  Josephus  Hewett,  appellee. 

Appeal  from  Qreene. 

Where  two  distinct  matters  of  defense  are  set  up  in  one  plea,  it  is  bad  /or  duplicity, 
A  plea  to  an  action  on  a  promissoiy  note  by  an  assignee,  which  alleges  a  failure  of  con- 
sideration, and  that  the  plaintiff  is  not  a  bona  fide  purchaser  of  the  note,  but  "  that  he 
is  made  to  appear  plaintiff,  to  deprive  the  defendant  of  his  just  and  lawful  grounds  of 
defense,"  is  bad  for  duplicity,  (a) 

This  was  an  action  by  petition  and  summons,  brought  by  the 
appellant  against  the  apjDellee,  and  one  Wm.  D.  Buzby,  in  the 
Gi-eene  Circuit  Court,  on  a  sealed  note,  dated  August  22,  1839, 
payable  to  Minor  S.  Young,  twelve  months  after  date,  for  $800, 
and  assigned  by  Young  to  the  plaintiff.  The  defendant  filed  sev- 
eral pleas,  all  of  which  were   withdrawn  except  the  fourth,  which 

was  as  follows:  •  i 

[*225]        *"  And  for  further  plea  in  this  behalf,  by  leave  of  the  court, ' 

etc.,  the  said  defendant,  Josephus  Hewett,  says,  the  said 
plaintiff  actio  non,  because  he  says,  that  the  said  note  in  plaintiff's 
petition  mentioned,  was  made  by  him,  the  said  defendant,  to  the 
said  Minor  S.  Young,  on  the  day  of  the  date  thereof,  to  secure  the 
payment  of  a  certain  sum  of  money,  to  wit,  the  sum  of  8450,  which 
was  lent  by  the  said  Minor  S.  Young  to  said  William  D.  Buzby, 
and  for  no  other  consideration  whatsoever  Avas  the  said  note  made. 
And  at  the  time  of  the  making  of  said  loan  by  Minor  S.  Young,  as 
aforesaid,  and  in  the  execution  of  said  note  in  said  plaintiff's  peti- 
tion mentioned,  it  was  expressly  agreed  and  stipulated  between  the 
said  Young  and  the  said  defendant,  as  follows,  to  wit:  That  the 
said  Minor  S.  Young  Avas  to  pay  the  sum  of  $450  to  the  said  defend- 
ant, to  be  by  him  paid  to  one  James  P.  Combs,  for  the  use  and  ben- 
efit of  the  said  William  D.  Buzby;  and  the  said  defendant,  on  his 
part,  was  to  execute  to  said  Minor  S.  Young,  his  note  for  the  sum 
of  money  specified  in  the  said  petition  (which  said  note  was  accord- 
ingly executed  by  said  defendant  to  said  Minor  S.  Young,  and  is 
the  same  in  said  petition  mentioned),  and  the  said  Young  was, 
according  to  the  terms  of  said  agreement,  to  present  the  said  note 
to  said  William  D.  Buzby,  and  to  take  a  note  from  him  to  said 
Young,  for  the  same  amount,  and  the  said  first  mentioned  note  was 
to  have  been  delivered  up  to  this  defendant.  And  it  was  also  then 
and  there  expressly  stipulated  and  agreed,  by  and  between  the  said 

(a)  See  Calhoun  v.  Wricjht,  ante,  74,  and  note. 
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Young  and  this  defendant,  that  he,  the  said  defendant,  was  not  in 
any  way  to  be  bound  for  the  said  sum  of  money,  after  making  the 
payment  to  said  Combs,  as  aforesaid;  and  that  the  said  Buzby  was 
to  execute  a  new  note  for  the  amount  uf  said  note,  and  not  to  sign 
the  note  first  mentioned  as  a  security  or  otherwise.  And  this 
defendant  avers  tliat  he  did  pay  the  said  sum  of  $450  to  the  said 
James  P.  Combs,  on  the  day  and  at  the  place  of  the  execution  of 
«aid  note;  and  the  said  defendant  further  saith,  that  the  said  Minor 
S.  Young,  not  regarding  the  said  agreement,  fraudulently  and  with 
■intent  to  deceive  and  defraud  this  defendant,  did  procure  the  said 
William  D.  Buzby  to  sign  the  said  first  mentioned  note  as  a  security, 
and  which  is  the  same  note  as  that  in  the  plaintiff's  petition  men- 
tioned, and  has  utterly  and  entirely  refused  to  deliver  up  said  note, 
according  to  said  agreement,  although'  often  requested  so  to  do,  or 
to  release  this  defendant  from  the  payment  thereof,  as  by  the  tenor 
and  effect  he  was  bound  to  do.  And  this  defendant  further  avers, 
that  the  said  John  H.  Burrass  is  not  a  bona  fide  purchaser  of  said 
note  in  the  said  petition  mentioned;  that  he  has  not  given  anything 
for  it;  and  that  he  is  made  to  appear  as  plaintiff  in  said  suit,  from 
which  he  is  to  derive  no  benefit  in  any  event,  to  deprive  the  said 
defendant  of  his  just  and  lawful  grounds  of  defense.  And  this  he 
is  ready  to  verify;  wherefore  he  prays  judgment,"  etc. 

The  plaintiff  demurred  specially  to  the  above  plea,  and  assigned 
the  following  causes  of  demurrer: 

*"1.  That  it  is  double;  [*226] 

"  2.  That  it  is  not  signed  by  the  defendant  or  his  attor- 
ney; 

"3.  That  it  should  conclude  with  a  failure  of  consideration; 
"  4.  That  the  plea  is  in  other  respects  informal  and  insufficient." 
The  court  overruled  the  demurrer,  and  gave  judgment  for  the 
plaintiff  for  $800  debt,  and  $111.48  damages. 

The  cause  was  heard  at  the  October  term,  1840,  of  the  Greene 
Circuit  Court,  before  the  Hon.  Wm.  Thomas. 

S.  T.  Logan,  for  the  appellant. 

A.  T.  Bledsoe,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  (old)  court:* 
The  question  presented  in  this  case  for  considei'ation  is  one  of 
pleading. 

The  defendant,  Hewett,  in  the  Circuit  Court,  pleaded  several 
pleas,  all  of  which  were  withdrawn  but  the  fourth.  To  this  the 
plaintiff  interposed  a  special  demurrer,  and  assigned  four  separate 
causes  of  special  demurrer;  but  one  of  these,  however,  is  necessary 
to  be  examined,  to  determine  the  question  presented.  This  assigns 
duplicity  as  the  ground  of  objection,  and  it  seems  to  be  well  taken. 

*  Lockwood,  Justice,  was  not  present  at  the  argument  of  this  cause,  and  gave 
no  opiiiion. 
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The  plea  is,  in  the  matters  of  defense  stated,  both  prolix  and  ambig- 
uous. The  first  ground  relates  to  the  conditions  on  which  the  note 
was  signed  and  delivered;  with  this  ground  is  also  coupled  the  dis- 
tinct and  substantive  averment,  that  the  .plaintiff  is  not  the  legal 
holder  of  the  note  sued  on,  and  is  not  the  beneficial  plaintiff,  but 
that  his  name  is  used  collusively,  and  for  a  fraudulent  purpose,  to 
defeat  the  defense  of  the  defendant,  Hewett. 

There  are  clearly  two  distinct  matters  of  defense  set  up  in  this 
special  plea;  and  there  is  no  doubt,  therefore,  that  it  is  double. 

Let  the  judgment  on  the  demurrer  be  reversed,  the  cause 
remanded,  with  instructions  to  the  Circuit  Court,  to  enter  judg- 
ment for  the  plaintiff  in  the  court  below,  on  the  demurrer  and 
judgment  of  respondeas  ouster;  the  plaintiff  in  error  to  recover  his 
costs  in  this  court. 

Judgment  reversed. 

A.  T.  Bledsoe,  for  the  appellee,  petitioned  the  court  for  a  rehear- 
ing; and,  in  support  of  said  petition,  submitted  the  following  points 
and  authorities: 

First.  Although  the  demurrer  in  this  case  states  that  the  plea  is 
double,  it  is  nothing  more  than  a  general  demurrer:  1  Chit.  Plead., 
579;  Com.  Dig.  Pleader,  Q.,  9;  Gould's  Plead.,  466,  sec.  16;  2  Mass., 
283-4;  1  Salk.,  219;  1  Saund.,  160,  note;  lUd.,  137,  note  3;  1  Wil- 
son, 219;  10  East,  79. 
[*227]  *Second.  The  court  cannot  notice  duplicity  unless  there 
is  a  special  demurrer.  The  court  should  regard  no  such 
imperfection,  unless  it  is  "  specially  and  particularly  set  down  and 
shown  for  cause  of  demurrer;"  or,  in  other  Avords,  unless  the  very 
things  which  constitute  the  duplicity  are  pointed  out  and  set  down 
in  the  special  demurrer:  R.  L.,  67;  Gale's  Stat.,  52;  Gould's 
Plead.,  220,  sec.  99;  Ibid,  466,  sec.  16;  1  Chit.  Plead.,  457.  Indeed, 
duplicity  is  the  only  defect  of  form  which  could  not  be  reached  by 
a  general  demurrer  at  common  law:  1  Chit.  Plead.,  701;  11  East, 
565. 

Third.  The  plea  was  not  double  (for  the  reason  assigned  by  the 
court).  The  allegation  that  the  note  was  assigned  without  consid- 
eration was  indispensable  to  let  in  the  defense  as  against  the 
assignee;  and  hence  it  does  not  render  the  plea  double:  Gould's 
Plead.,  424,  sec.  9;  1  Chit.  Plead.,  260. 

The  petition  was  disallowed. 
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The  County  Commissioners  of  Greene  County,  plaintiffs  in  error, 
V.  Samuel  Smith  et  al.,  defendants  in  error. 

Error  to  Greene. 

In  an  action  upon  the  bond  of  a  commissioner  of  school  lands,  where  the  suit  was  brought 
for  the  benefit  of  a  particular  township,  the  breach  alleged  in  the  first  count  of  the 
declaration  was,  that  the  commissioner  had  not  paid  over  to  the  trustees  of  the  town- 
ship tlie  sum  of  $-2,UOO,  received  by  him  for  the  sale  of  school  lands:  Held,  that  the 
breach  was  insufficient,  and  that  the  trustees  had  no  authority  to  receive  the  money, 
it  being  the  duty  of  the  treasurer  of  the  township  to  receive  the  same. 

In  the  same  case,  the  second  breach  assigned  was,  that  the  commissioner  did  not,  during 
his  official  year,  keep  a  list  of  the  school  lands  sold  by  him,  as  commissioner,  and  the 
amount  for  which  the  said  school  lands  were  sold  b.v  him,  nor  the  interest  accruing 
from  the  said  sales,  as  required  by  the  eighth  section  of  the  act  entitled  "An  act 
authorizing  the  sale  of  sections  numbered  sixteen,  or  such  lands  as  may  be  granted  in 
lieu  thereof  to  the  inhabitants  of  such  townsliip,  for  the  use  of  schools,"  nor  a  return 
make  at  any  regular  term  of  the  county  commissioners'  court,  during  his  official  year: 
Held,  that  the  breach  was  insufficient,  because  it  did  not  show  that  the  inhabitants  of 
the  township  for  whose  use  the  action  was  brought  had  or  could  sustain  any  loss  or 
injury  by  the  alleged  neglect  or  omission  of  duty. 

In  the  same"  case,  the  third  breach  assigned  was,  that  the  said  commissioner  sold  .5,000 
acres  of  land,  being  part  of  said  townshiji;  that  he  did  not,  during  the  year  1835,  while 
he  was  commissioner,  keep  a  record  of  all  sales  of  school  lands  made  by  him,  as  com- 
missioner, describing  the  lands  particularly,  the  price  sold  for,  the  time  when  sold,  the 
purchasers'  names;  nor  did  he,  during  the  said  official  year,  make  an  entry,  in 
a  well-bound  book,  of  aU  moneys  by  him  received  on  sales  of  land  made  by  him,  as 
commissoner,  although  he  did,  during  the  years  1835  and  1836,  receive  a  large  amount 
^  of  money,  being  the  proceeds  of  said  township,  to  wit,  the  sum  of  $2,000;  and  that  the 
money  received  by  him  resulted  from  the  sales  of  school  lands  in,  and  that  belonged 
to,  said  township;  which  said  debt  aforesaid,  the  said  defendants  have  never  paid,  nor 
either  of  them,  to  the  plaintiffs:  Held,  that  the  plaintiffs  could  not  recover  upon  this 
breach,  because  it  was  impossible  that  the  said  commissioner  could  sell  5.000  acres  of 
land  in  which  the  inhabitants  of  said  township  could  be  interested,  and  because  the 
recovery  must  be  limited  to  the  rights  of  such  inhabitants. 

Semble,  That  if  the  commissioner  had  sold  lands  belonging  to  the  inhabitants  of  said  town 
ship,  the  breach  should  have  alleged  that  the  commissioner  refused,  upon 
request,  to  pay  over  the  money  to  the  treasurer  of  the  township. 

*Where  a  township  has  been  incorporated,  the  money  arising  from  the  sale  of  r*228l 
the  sixteenth  section  is  by  law  required  to  be  paid  to  the  treasurer.  L  J 

Under  a  count  upon  the  penal  part  of  a  school  commissioner's  bond,  no  recovery 
can  be  had,  where  there  is  no  allegation  that  the  condition  of  the  bond  has 
been  broken. 

Semble,  That  where  a  township  has  been  incorporated  under  the  "Act  to  amend  the  several 
acts  in  relation  to  common  schools,"  passed  March  4,  1837,  and  the  school  commis- 
sioner has  failed  to  pay  over  the  funds  belonging  to  the  township,  to  the  treasurer,  as 
required  by  that  act,  when  demanded,  a  recovery  could  be  had  upon  the  allegation  of 
the  facts  necessary  to  show  the  duty  and  the  breach;  or  if  the  commissioner  had 
received  interest  on  the  fund  of  the  township,  which  ought  to  have  been  paid  to  teach- 
ers of  schools,  a  recovery  might  be  had  for  the  amount  of  such  interest,  upon  making 
the  proper  allegations  iu  the  declaration. 

This  cause  was  heard  in  the  court  below  at  the  October  term, 
1840,  before  the  Hon.  Wra.  Thomas.  Judgment  was  rendered  for 
the  defendants,  upon  demurrer  to  the  plaintiff's  declaration,  and  the 
cause  brought  into  this  court  by  writ  of  error. 

A.  Coioles  and  J.  31.  Krum,  for  the  plaintiffs  in  error. 

A.  T.  Bledsoe,  for  the  defendants  in  error. ' 

LocKWOOD,  Justice,  delivered  the  opinion  of  the  (old)  court: 
The  plaintiffs  declare  for  the  use  of  the  inhabitants  of  township 
six  (6),  m  range  twelve  (12),  in  Greene  county,  upon  a  bond  exe- 
cuted by  Smith,  as  school  commissioner  of  that  county,  with  the 
other  defendants  as  sureties.  The  penal  part  of  the  bond  is  in  the 
usual  form;  and  the  bond  i^  dated  June  4th,  1835. 
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The  condition  is  as  follows,  to  wit:  "The  condition  of  the  above 
obligation  is  such  that,  whereas  Samuel  Smith  hath  been  appointed 
commissioner  of  the  school  lands  in  said  county  of  Greene,  and 
having  entered  into  bond  and  security  on  the  9th  day  of  June, 
1831,  and  the  court  having  suggested  that  additional  security  is 
desirable;  now,  should  tlie  said  Samuel  Smith  well  and  truly  per- 
form all  the  duties  required  and  enjoined  on  him  by  law,  as  com- 
missioner of  school  lands,  and  shall  faithfully  and  fairly  pay  over 
all  money  which  may  come  into  his  hands,  by  virtue  of  his  said 
office,  then  this  obligation  to  be  void;  otherwise  to  remain  in  full 
force  and  virtue."  The  declaration  contains  three  counts.  The  first 
count  alleges  the  followinsr  breaches  of  the  condition  of  the  bond: 
First.  That  the  said  Samuel  Smith  did  not  well  and  truly  perform 
all  the  duties  required  and  enjoined  upon  him  by  law,  as  commis- 
sioner of  school  lands  in  the  county  of  Greene,  and  did  not  then  and 
there,  to  wit,  at  and  after  the  said  4th  day  of  June,  1835,  at  said 
county,  faithfully  and  fairly  pay  over  all  moneys  which  came  into 
his  hands,  then  and  there,  by  virtue  of  his  said  office,  in  tliis,  that 
after  making  said  bond,  the  said  Smith,  as  commissioner  of  school 
lands,  received,  in  virtue  of  his  office,  as  jDrincipal  and  interest, 
resulting  from    the    sale    of    school   lands    of    the    said    county 

of  Greene,  and  part  of  said  township  six  (6),  during  the 
[*229]    *year  of  his  office,  under  the  liabilities  and  duties  of  the 

said  bond,  $2,000;  which  said  money  the  said  Smith  has  not 
paid  over  to  the  trustees  of  the  township,  entitled  to  have  and 
receive  the  same.  Second.  That  the  said  Smith  did  not,  during 
his  official  year,  as  commissioner  as  aforesaid,  keep  a  list  of  the 
school  lands  sold  by  him  as  commissioner  of  school  lands,  and  the 
amount  for  which  the  said  school  lands  were  sold  by  him,  as  com- 
missioner; nor  the  interest  accruing  from  the  said  sales,  as  required 
by  the  eighth  section  of  the  act,  entitled  "  An  act  authorizing  the 
Bale  of  sections  numbered  sixteen,  or  such  lands  as  may  be  granted 
in  lieu  thereof,  to  the  inhabitants  of  such  townships,  for  the  use  of 
schools;"  nor  a  return  make  at  any  regular  term  of  the  county 
commissioners'  court,  during  his  official  year,  to  wit,  the  year  1835, 
as  commissioner  of  school  lands,  to  the  county  commissioners'  court 
of  Greene  county.  Third.  That  the  said  commissioner  of  school 
lands,  during  the  year  1835,  after  taking  upon  himself  the  duties 
of  the  said  office,  a  large  amount  of  the  said  school  lands,  lying  in 
the  county  of  Green,  sold,  to  wit,  5,000  acres,  being  part  of  said 
township;  that  he  did  not,  during  the  year  1835,  while  he  was  com- 
missioner as  aforesaid,  keep  a  record  of  all  sales  of  school  lands 
I  made  by  him  as  commissioner,  describing  the  lands  particularly, 
I  the  price  sold  for,  the  time  when  sold,  the  purchasers' names;  nor 
did  the  said  Smith,  during  the  said  official  year,  make  an  entry  in 
I  a  w^ell-bound  book,  of  all  moneys  by  him  received  on  sales  of  land, 
I  made  by  him,  as  commissioner,  as  aforesaid,  according  to  the  pro- 
I  visions  of  the  tenth  section  of  the  act  aforesaid,  although  the  said 
i Smith  did,  during  the  years  1835  and  1836,  receive  a  large  amount 
'of  money,  being  the  proceeds  of  township  six  (6),  to  wit,  the  sum 
.of  $2,000;  and  the  plaintiffs  allege  that  'the  money  received  by  the 
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said  Smith,  resulted  from  the  sales  of  school  lands  in,  and  that  be- 
longed to,  township  six  (6),  in  range  twelve  (12),  in  the  county  of 
Greene;  Avhich  said  debt  aforesaid,  the  said  defendants  have  never 
paid,  nor  either  of  them,  to  the  plaintiffs,  nor  to  the  trustees  of 
isaid  township  number  six  (G),  or  either  of  them. 

The  breaches  alleged  in  the  second  count  are  substantially  the 
same  as  those  in  the  first.  The  third  count  is  upon  the  penal  part 
of  the  bond,  and  neither  sets  out  the  condition,  nor  alleges  any 
breach  of  duty.  To  this  declaration  the  defendants  demurred,  and 
the  court  below  sustained  the  demurrer;  and  the  question  is  now 
presented,  can  the  plaintiffs  recover  upon  any  one  of  the  counts 
or  breaches  ?  By  the  act  passed  January  22,  1829,  authorizing  the 
sale  of  the  sixteenth  sections,  the  county  commissioners'  courts  of 
the  several  counties  are  required  to  appoint  "some  good,  com- 
petent, and  responsible  person  of  the  county,  to  act  as  commis- 
sioner and  agent  for  the  inhabitants  of  the  county,  Avho  is  required, 
before  entering  upon  the  duties  of  his  office,  to  give  bond  and  se- 
curity in  the  sum  of  twelve  thousand  dollars,  conditioned  for  the 
faithful  performance  of  all  the  duties  required,  or  which 
may  thereafter  *be  required,  or  enjoined  upon  him  by  law;"  [*230] 
which  bond  is  required  to  be  drawn  in  the  name  of,  and 
payable  to  the  county  commissioners  of  the  county,  or  their  suc- 
cessoi'S  in  office,  for  the  use  of  the  inhabitants  of  the  county,  and 
of  each  and  every  congi'essional  township  therein,  and  which  bond, 
it  is  declared,  "  when  broken,  may  be  prosecuted  and  sued  upon, 
and  judgment  thereon  rendered  against  the  principal  and  secui'ities, 
either  jointly  or  severally,  for  the  sum  found  due  in  any  court 
having  jurisdiction  thereof,  for  the  use  of  the  inhabitants  of  any 
township  to  whom  the  same  may  of  right  belong."  The  third 
section  of  this  act  provides  that  "  When  it  shall  appear  necessary 
for  the  better  securing  and  managing  the  funds  or  moneys  which 
shall  come  into  the  hands  of  any  commissioner,  so  appointed,  the 
commissioners'  court  may  require  additional  security  in  the  sum 
aforesaid,  or  any  other  sum  they  shall  deem  right."  The  seventh 
section  of  the  "Act  providing  for  the  security  of  the  school 
funds,"'  passed  February  12,  1835,  provides  "That  the  county 
commissioners'  courts  of  the  several  counties  in  this  State,  shall  be 
authorized,  when  they  deem  it  expedient,  to  require  of  their  school 
commissioner,  additional  security  for  the  money  he  may  have  re- 
ceived from  the  sales  of  school  lands."  The  bond  declared  on 
appears  to  have  been  executed  upon  the  requisition  of  the  county 
commissioners'  court,  acting,  no  doubt,  under  one  or  both  of  these 
laws.  In  order  to  determine  the  question  presented  by  the  record, 
it  will  be  necessary  to  examine  the  several  provisions  of  the  laws 
regulating  and  defining  the  duties  of  school  commissioners.  As 
the  act  of  January  22,  1829,  made  the  appointment  of  school  com- 
missioner, and  the  sale  of  the  sixteenth  sections  depend  upon  the 
assent  of  Congress  to  such  sales,  no  appointment  could  have  been 
made,  until  after  the  passage  of  the  amendatory  act  of  February 

>  Laws  of  1835,  28;  Gale's  Stat.,  639. 
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15,  1831,  and  as  the  latter  act  refers  to  the  former,  and  action 
under  both  became  necessary  at  the  same  time,  the  two  acts  will  be 
considered  together.  By  reference  to  these  acts,  the  duties  of 
school  commissioner,  so  far  as  they  are  necessary  to  be  considered 
in  deciding  this  cause,  will  be  found  to  be, 

First.  To  make  sales  of  sections  sixteen,  when  requested  by 
three-fourths  of  the  legal  voters  of  the  township  ; 

Second.  To  loan  the  money  arising  from  such  sales,  and  take 
good  security  for  the  payment  of  the  same  ; 

Third.  To  "  make  to  the  county  commissioners'  court  of  his 
county,  at  any  regular  term  thereof,  a  true  statement  or  notice  in 
writing  of  all  the  lands  so  from  time  to  time  sold,  particularly  de- 
scribing the  land,  number  of  acres,  section,  township,  and  range; 
pi'ice  per  acre  for  which  the  same  was  sold,  the  time  when  sold, 
and  the  name  and  place  of  residence  of  the  purchaser  ;" 

Fourth.     To  make  out  and  forward,  by  mail,  every  three 
[*23l]    months,  *to  the  auditor  of  public  accounts,  a  similar  state- 
ment and  return  to  the  one  required  to  be  made  to  the  court; 

Fifth.  To  keep  a  separate  account  of  the  funds  of  each  town- 
ship, and  make  quarterly  reports  thereof  to  the  commissioners' 
court. 

The  duties  of  the  commissioner  of  school  lands  are  further  regu- 
lated by  the  act  providing  for  the  application  of  the  interest  of  the 
fund  arising  from  the  sale  of  the  sixteenth  sections,'  passed  March 
1,  1833,  by  which  act  he  is  required  to  apportion  the  interest  accru- 
ing on  township  funds  among  the  teachers  of  the  townships, 
annually,  and  pay  to  each  teacher  his  proportion  thereof,  'and  by 
the  "Act  to  amend  the  several  laws  in  relation  to  common  schools,"^ 
passed  March  4,  1837,  school  commissioners  are  required  to  pay 
over  to  the  treasurers  the  funds  of  such  townships  as  may  become 
incorporated  under  the  provisions  of  that  act. 

It  is  obvious,  from  this  statement  of  the  duties  of  school  com- 
missioners, that  the  plaintiffs  cannot  recover  upon  the  first  bread., 
because  the  trustees  of  the  township  for  whose  use  this  action  is 
brought,  upon  the  facts  assumed  in  the  breach,  have  no  right  to  the 
money  alleged  to  have  been  received  by  the  commissioner. 

It  is  equally  obvious  that  no  recovery  can  be  had  upon  the  second 
breach  assigned,  because  it  does  not  appear  that  the  inhabitants  of 
the  township  for  whose  use  the  action  is  brought,  have  or  can  sus- 
tain any  loss  or  injury  from  the  alleged  neglect  or  omission  of  duty. 
To  show  that  township  six  was  injured,  there  should  have  been  an 
allegation  that  the  commissioner  had  Jieglected  to  keep  a  list  of 
school  lands  sold  by  him  belonging  to  that  township,  and  that  he 
had  neglected  to  perform  the  other  duties  directed  by  the  eightli 
section  of  the  act  referred  to  in  this  breach,  in  relation  to  said 
township.  The  breach  is,  that  he  neglected  his  duty  in  general,  but 
for  anytliing  that  appears  in  the  breach,  he  may  have  performed 
every  duty  that  township  six  was  interested  in. 

»R.  L.,562;  Gale's  Stat..  631. 
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The  objections  to  a  recovery  iipon  the  third  breach  are:  first,  it 
is  impossible  that  the  commissioner  could  have  sold  5,000  acres  of 
land  in  which  the  inhabitants  of  township  six  are  interested; 
secondly,  a  recovery  in  this  case  must  be  limited  to  the  rights  of 
the  inhabitants  for  whose  use  the  action  is  brought.  The  trustees 
of  township  six  are  not  entitled  to  the  sum  of  $2,000  mentioned  in 
this  breach.  If  the  township  has  been  incorporated,  the  money 
arising  from  the  sale  of  the  sixteenth  section  is  by  law  required  to 
be  paid  to  the  treasurer.  The  breach  consequently  is  insufficient, 
in  not  alleging  that  the  commissioner,  upon  request,  had  refused  to 
pay  over  the  money  to  the  treasurer  of  the  township. 

The  objections  to  a  recovery  upon  the  second  count  are  the  same 
in  character,  and  stand  upon  the  same  reasons  as  those  which  apply 
to  the  first. 

*No  recovery  can  be  had  on  the  third  count,  because  there    [*232] 
is   no  allegation  that  the  condition  of  the  bond  has  been 
broken.     The  statute  gives  no  right  of  action  until  the  condition 
of  the  bond  has  been  broken,  and  consequently  a  breach  must  be 
shown. 

If  the  township  had  been  incorporated  under  the  provisions  of 
the  "Act  to  amend  the  several  laws  in  relation  to  common  schools," 
passed  March  4,  1837,  and  the  school  commissioner  had  failed  to 
pay  over  the  funds  belonging  to  the  township,  to  the  treasurer,  as 
required  by  that  act,  when  demanded,  a  recovery  could  be  had 
upon  the  allegation  of  the  facts  necessary  to  show  the  duty  and 
the  breach;  or,  if  the  commissioner  had  received  interest  on  the 
funds  of  the  township,  which  ouglit  to  have  been  paid  to  teachers 
of  schools,  a  recovery  might  be  had  for  the  amount  of  such  inter- 
est, upon  making  the  proper  allegations  in  the  declaration.  If  the 
commissioner  had  resigned,  or  been  removed  from  office,  and  had 
failed  to  pay  over  the  funds  in  his  hands  to  his  successor,  an  action 
could  be  maintained  on  the  bond;  but  the  declaration  in  this  case 
does  not  contain  any  allegation  upon  which  a  recovery  can  be  had 
upon  any  of  these  grounds. 

The  jndgment  below  is  consequently  affirmed,  with  costs. 

Judgment  affirmed. 


William  Kinney,  appellant,  v.  Thomas  Cook,  appellee. 

Appeal  from  St.  Clair. 

The  prpsumption  of  law  in  this  state  is  in  favor  of  liberty,  and  eveiy  person  Is  supposed 
to  be  free,  withiout  regard  to  color. 

This  was  an  action  of  assumpsit,  brought  by  Thomas  Cook 
against  William  Kinney,  in  the  St.  Clair  Circuit  Court,  to  recover 
a  compensation  for  labor  and  services  performed  for  the  defendant. 

Note.— See  Bailey  v.  Cromwell,  ante,  71,  and  note  (6). 
Vol.  in.-15  2^ 
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The  declaration  is  in  the  usual  form.  The  defendant  pleaded  nmi 
assumjjsit,  and  a  set-off  for  board,  washing  and  clothing,  goods, 
Avares  and  merchandise  sold  and  delivered  to  him. 

At  the  August  terra,  1840,  the  Hon.  Sidney  Breese  presiding,  the 
cause  was  heard  before  a  jury,  and  the  defendant  moved  to  instruct 
the  jury  as  in  case  of  a  nonsuit.  The  court  overruled  this  motion, 
and  the  defendant  excepted.  A  verdict  was  rendered  for  the  plain- 
tiff for  $285  damages,  and  judgment  was  entered  upon  this  verdict. 
The  defendant  appealed  to  this  court. 

The  bill  of  exceptions  shows,  that  on  cross-examination  of  tho 
plaintift"'s  witness,  it  appeared  in  proof  that  the  plaintiff  was  a 
negro,  and  was  retained  by  the  defendant  as  a  slave  during  the 
time  stated  in  the  declaration,  although  there  was  no  proof  that  he 
was  a  slave.  The  plaintiff  having  proved  the  services,  rested  his 
cause,  without  having  adduced  any  testimony  whatever  of 
[*233]  his  freedom,  *either  by  certificate  or  otherwise;  whereupon 
the  defendant's  counsel  moved  the  court  to  instruct  the  jury- 
as  in  case  of  a  nonsuit,  which  motion  was  denied,  and  the  defend- 
ant excepted. 

James  Shields,  for  the  appellant. 

Lyman  TrumhuU,  for  the  appellee. 

Smith,  Justice,  delivei-ed  the  opinion  of  the  (old)  court:' 

The  only  question  for  consideration  in  this  case  arises  out  of  the 
refusal  of  the  Circuit  Court  to  give  the  instructions  asked  on  the 
trial,  by  the  counsel  of  tlie  defendant. 

It  appears  from  the  bill  of  exceptions,  that  it  was  shown  on  tho 
trial,  that  the  plaintiff  below  is  a  negro,  and  that  the  defendant, 
for  whom  the  work  and  labor  had  been  performed,  and  for  which 
compensation  was  claimed,  pretended  to  hold  such  plaintiff  as  a 
slave,  during  the  time  slated  in  the  declaration;  but  tliere  was  no 
evidence  adduljed,  tending  to  show,  or  showing  that  he  was  such 
slave.  The  plaintiff  having  proved  the  services  alleged  to  have 
been  rendered,  rested  his  case;  whereupon  the  defendant's  counsel 
moved  the  Circuit  Court  to  instruct  the  jury,  as  in  case  of  a  non- 
suit; which  instructions  were  refused,  and  exceptions  taken.  Such 
refusal  is  now  assigned  for  error.  We  j^erceive  no  error  in  the 
refusal  to  give  the  instructions  asked. 

With  us  the  presumption  is  in  favor  of  liberty;  and  the  mere 
claim  of  the  defendant  to  hold  the,  plaintiff  as  a  slave,  and  the  fact 
of  his  having  resided  with  the  defendant  during  the  time  when  the 
services  were  rendered,  devolved  no  legal  necessity  on  the  plaintiff 
to  prove  his  freedom.  If  the  plaintiff  Avas  the  slave,  or  indentured 
servant  of  the  defendant,  of  one  of  the  classes  recognized  by  our 
constitution  and  laws,  he  should  have  pleaded  such  matter  in  abate- 
ment of  the  suit,  or  in  bar  of  the  plaintiff's  right  of  recovery.    But 

'  This  cause  was  decided  at  the  last  December  term,  but  the  opinion  was  not 
delivered  till  this  term. 
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there  could  have  been,  under  the  state  of  the  proof  in  tlie  cause,  no 
principle  of  evidence  by  which  the  judge  would  have  been  justified 
in  advising  the  jury  to  find  a  verdict,  as  in  the  case  of  a  nonsuit. 

The  rule,  in  some  or  most  of  the  slavcholding  states,  from  con- 
siderations of  public  policy,  is  undoubtedly  that  the  onus  prohandi, 
in  such  cases,  lies  with  the  party  asserting  his  freedom.  This  rule, 
however,  it  is  conceived,  is  founded  in  injustice.  It  is  contrary  to 
jOne  of  the  fundamental  principles  upon  which  our  government  is 
i founded,  and  is  repugnant  to,  and  subversive  of,  natural  right;  nor 
can  there  be,  in  my  judgment,  sufficient  grounds  of  public  policy, 
to  justify  a  departure  from  the  well  settled  rules  of  evidence  gov- 
erning all  other  cases,  and  adopting  one  which  inverts  a  rule 
drawn  from  the  principles  of  natural  justice.  The  *arbi-  [*234] 
trary  character  of  such  a  rule  is  repugnant  to  moral  sense,  and 
a  violation  of  the  fundamental  principles  of  evidence,  which  requires 
him,  who  asserts  a  right,  to  produce  the  evidence  upon  which' 
he  seeks  to  maintain  his  claim.  If  this  rule  is  inflexibly  adhered  to 
in  other  cases,  why  should  a  departure  be  justified  in  cases  involv- 
ing the  right  of  personal  liability?  Tiie  proposition  cannot  be 
maintained,  upon  any  rational  principle;  nor  can  considerations  of 
public  policy  exist  to  sustain  it. 

lam  of  opinion  the  judgment  should  be  affirmed,  with  costs. ^ 

Judgment  affirmed. 


Joseph  Davis,  appellailt,  v.  Thomas  Wiley,  appellee. 

Appeal  from  Vermilion. 

When  covenants  are  independent,  performance  need  not  be  averred,  but  otherwise  when 
they  are  dependent.  It  is  then  essential  that  the  plaintiff  should  aver  performance,  or 
an  offer  to  perform  his  part  of  the  covenants,  (o) 

Covenants  are  to  be  construed  to  be  dependent  or  independent,  according  to  the  intention 
of  the  parties,  and  the  good  sense  of  the  case,  and  technical  words  should  give  way  to 
such  intent  on.  (6) 

In  a  declaration  by  the  plaintiff,  upon  a  contract  with  the  defendant,  by  which  the  former 
agreed  to  make  800  rods  of  ditching  for  the  latter,  and  to  commence  the  work  immed- 
iately, and  continue  tlie  same  until  completed,  if  weather  and  health  permitted;  but  if 
he  should  be  taken  sick,  the  defendant  was  to  receive  the  ditching  then  made,  and  wait 
until  the  plaintiff  sliould  be  able  to  finish  the  remainder;  for  which  the  defendant 
agreed  to  pay  tlie  plaintiff  at  the  rate  of  tiSi^  cents  per  rod,  |30i)  to  be  paid  in  nine 
nT>nths.  and  the  balance  in  twelve  months:  Held,  that  it  was  not  suflticient  for  the  plain- 
tiff to  aver  generally,  that  he  had  kept  and  performed  his  covenants;  but  he  should 
have  specially  averred  that  he  had  completed  the  ditching,  in  order  to  enable  him  to 
recover:  Held,  «lso.  that  the  covenants  in  the  agreement  were  nmtual  and  dependent; 
and  that  th  ■  ditching  was  to  be  made  before  payment  could  be  demanded;  but  if  the 
plaintiff  should  be  taken  sick,  then  the  defendant  should  accept  and  pay  for  so  much 
of  the  work  as  should  be  completed,  and  wait  for  the  residue. 

Where  a  declaration  is  defective,  a  demm'rer  to  a  plea  should  be  sustained  to  the  declar- 
tion.  (c) 

(a)  As  to  averring  performance  of  dependent  covenants  see  Armstrong  v.  Bartram,  44 
El.,  4S,2,  and  Denslow's  note;  Hoy  v.  Hoy,   Id.,  469,  and  Denslow's  note. 

(6)  When  covenants  are  to  be  construed  as  dependent  or  independent,  see  Nelson  v. 
Oren,  41  III.,  1^,  and  Denslow's  note. 

(c)  Accord  Buckmaster  v.  Grundy,  1  Scam.,  310.    See  Ward  v.  Stout,  32  HI.,  399,  and 
EwelFs  note. 
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This  was  an  action  of  covenant,  and  was  heard  in  the  court  helow, 
at  the  May  term,  1839,  before  the  Hon.  Justin  Harlan.  Judgment 
was  rendered  for  the  plaintiff,  on  demurrer  to  the  defendant's  plea, 
for  $218  damages.     The  defendant  appealed  to  this  court. 

0.  B.  Flcklin,  for  the  appellant,  cited  R.  L.,  483-4;  Salk.,  171; 
Tucker's  Notes,  364;  2  Rand.,  71;  1  H.  Blac,  273,  note  a;  1  Term 
R.,  645;  6  Term  R.,  570-1,  668;  7  Term  R.,  130. 

TI.  F.  Linder,  for  the  appellee. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  (old)  court: 
By  an  agreement  under  seal,  dated  March  28,  1 830,  Davis, 
[*235]  the  *defendant  below,  covenanted  to  gi^e  the  plaint, flf, 
Wiley,  a  job  of  800  rods  of  ditching,  at  62|^  cents  per  rod, 
and  pay  him  therefor  8300,  on  the  1st  of  December  ensuing, 
and  $200  in  twelve  months  tliercafter.  The  ])laintiff,  on  his  i)art, 
covenanted  to  commence  the  work  immediately,  and  continue  the 
same  until  completed,  if  weather  and  health  perm  tted;  but  if  he 
should  be  taken  sick,  the  defendant  was  to  receive  tlie  ditching  then 
made,  and  wait  witli  liim  until  he  should  be  able  to  finish  tlief 
remainder.  Upon  this  contract,  the  plaintiff,  Wiley,  has  brought 
his  action,  and  in  his  declaration  avers  generally  that  he  has  truly 
kept  and  performed  his  covenants;  but  that  the  defendant  lias 
broken  his  covenant,  in  failing  to  j^a}'  the  last  installment  of  $200. 
The  defendant  pleaded  a  readiness  to  perform  Ids  part  of  the  con- 
tract, but  that  the  plaintiff  had  broken  his  covenant,  by  neglecting 
to  make  400  rods  of  the  ditching.  He  also  pleaded  that  tlie  ])lain- 
tiff's  covenant  to  perform  the  work  was  precedent  to  the  obligation 
to  paj'',  etc.  To  these  pleas  the  plaintiff  demurred,  and  the  decis- 
ion of  the  court  sustaining  the  demurrer,  is  assigned  for  error. 

In  decidiiig  upon  the  correctness  of  the  decision  of  the  court 
below,  it  becomes  necessary  to  ascertain  the  character  of  the  cove- 
nants of  the  parties,  inasmuch  as  their  rights  and  obligations  depend 
upon  them,  and  the  pleadings  must  conform  thereto. 

When  covenants  are  independent,  performance  need  not  be 
averred;  but  otherwise  when  they  are  dependent.  It  is,  then, 
essential  that  the  plaintiff  should  aver  performance,  or  an  offer  to 
perform  his  part  of  the  covenants.  In  the  classification  of  cove- 
nants, some  of  the  old  cases  proceeded  ujion  distinctions  exti'enieiy 
nice  and  technical,  but  the  governing  rule  to  be  deduced  from  mod- 
ern authorities,  is,  tliat  "covenants  are  to  be  constiued  to  be 
dependent  or  independent,  according  to  the  intention  of  the  ])ar- 
ties,  and  the  good  sense  of  the  case;  and  that  technical  words 
should  give  way  to  such  intention."  According,  then,  to  this  rule, 
the  covenants  of  the  parties  in  this  case  mu^t  be  understood  as 
mutual  and  dependent.  Although  the  time  for  the  payment  of  the 
money  is  fixed  by  the  article  of  agreement,  yet  it  is  evident  from 
the  general  tenor  of  that  instrument,  as  well  as  some  of  its  special 
stipulations,  that  the  time  of  payment  was  fixed  in  anticipation  of 
the  prior  performance  of  the  labor. 
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In  ordinary  transactions,  a  service  done  is  not  paid  for  in  antici- 
pation. Hence  the  rule,  that  the  payment  of  money,  for  an  act 
4one,  is  not  to  be  made  before  the  act  is  done,  unless  a  contrary 
intention  appears.'  In  this  case,  no  such  intention  can  be  collected 
from  tlie  stipulations  of  the  parties,  but,  on  the  contrary,  an  inten- 
tion directly  the  reverse,  and  one  agreeable  to  the  general  course  of 
business,  and  practice  of  men,  may  be  inferred  from  the  stipulation 
which  provides,  that  if  the  plaintiff  should  be  taken  sick, 
*lhe  defendant  is  to  take  so  much  of  the  ditching  as  he  has  [*236] 
made,  and  wait  with  him  for  the  balance.  What  could  be 
the  object  of  this  stipulation,  if  it  was  not  the  understanding  of  the 
parties,  that  the  ditching  was  to  be  done  before  it  was  to  be  paid 
for?  It  is  only  in  this  view  of  the  contract,  that  the  covenant 
coulil  be  necessary,  or  would  have  been  inserted.  If  the  defendant's 
covenants  were  to  be  performed  without  reference  to  those  of  the 
plaintiff,  the  whole  of  the  payments  for  the  ditching  might  be 
enforced  before  a  rod  of  it  was  done;  indeed,  the  defendant  might 
be  compelled  to  pay  for  that  which  he  might  never  receive;  for  as 
sickness  would  excuse  the  plaintiff  from  performing  his  covenant, 
its  continuance  would  work  an  indefinite  postponement  of  the 
•ditching.  A  construction  of  a  contract  that  would  produce  such 
inequality  and  injustice,  can  be  justified  only  by  the  manifest  inten- 
tion of  the  parties.  In  this  case,  such  intention  is  not  only  not 
expressed,  but  is  forbidden  alike  by  the  special  terms  of  the  con- 
tract, and  the  common  sense  and  practice  of  men,  in  reference  to 
such  transactions.  If  the  work  were  such  as  to  require  an  advance 
of  capital,  or,  would,  either  from  its  magnitude  or  nature,  reason- 
ably require  more  time  than  was  allowed  for  the  payments,  then 
there  might  be  some  grounds  for  supposijig  that  the  defendant 
intended  to  depart  from  the  common  usage  in  reference  to  the  pay- 
ments for  the  work,  and  rely  upon  the  covenants  of  the  plaintiff; 
but  nothing  of  this  sort  exists  in  this  case.  No  money  was  neces- 
sary to  prepare  for  the  work;  and  the  time  of  payment  was  fixed  at 
one  and  two  years,  for  the  purpose  of  allowing  ample  time  for  the 
previous  completion  of  the  work. 

The  covenant  of  the  plaintiff  to  do  the  ditching,  and  that  of  the 
defendant  to  pay  for  it,  being  considered  dependent,  the  plaintiff 
■should  have  averred,  in  his  declaration,  performance  on  his  part, 
by  a  completion  of  the  ditching.  He  has  averred  generally  that 
he  has  kept  and  performed  all  his  covenants;  but  inasmuch  as  his 
covenant  to  do  the  work  was  not  broken  by  a  failure  which  was 
the  result  of  sickness,  it  cannot  be  understood  from  his  general 
averment,  that  he  had  com])leted  the  ditching,  according  to  his 
contract;  and  as  that  is  essential  to  his  recovery  of  the  price  agreed 
upon,  it  should  have  been  specially  averred;  and  this  not  having 
been  done,  the  omission  of  a  sufficient  averment  in  the  plaintiff's 
declaration  was  the  first  defect  in  the  pleadings,  and,  consequently, 
one  reached  by  the  demurrer  to  the  defendant's  plea.  The  judg- 
lueut  of  the  court  should  therefore,  have  been  for  the  defendant. 
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upon  the  demurrer,  with  leave  to  the  plaintiff  to  amend  his  decla- 
ration. 

The  judgment  of  the  court  below  is  reversed,  with  costs,  and  the 
cause  remanded,  for  further  proceedings,  in  conformity  to  this 
opinion. 

Judginent  reversed. 


[*237]    *Henry  Wagy,  appellant,  v.  James  S.  Lane,  appellee. 

Appeal  from  Adams. 

A  plea  to  an  action  upon  a  promissory  note,  which  alleges  that  the  note  was  made  In  con- 
sideration that  the  plaintiff,  representing  himself  to  be  the  owner  of  a  tract  of  land, 
agreed  to  sell  and  convey  the  same  to  the  defendant  and  that  neither  then  noi"  at  any 
other  time,  was  the  plaintiff  the  owner  of  the  same,  and,  therefore,  there  was  no  con- 
sideration, is  bad  on  demui-rer.  (a) 

This  Avas  an  action  by  petition  and  summons,  brought  in  the 
Adams  Circuit  Court  by  Lane  against  Wagy,  upon  a  promissory 
note.  The  declaration  is  in  the  usual  form.  The  defendant  filed 
three  pleas.  The  first  sets  out  that  the  note  was  made  in  considera- 
tion that  the  plaintiff,  representing  himself  to  be  the  owner  of  the 
N.  E  \,  S.  30,  in  T.  3  south,  R.  6  west,  agreed  to  sell  and  convey 
the  same  to  Wagy;  that  neither  then,  nor  at  any  other  time,  was  or 
had  the  plaintiff  been  the  owner  of  said  tract  of  land,  and  that, 
therefore,  there  was  no  consideration.  The  second  plea  avers  that 
the  note  was  executed  in  consideration  that  the  plaintiff  had  sold 
Wagy  certain  lands  for  a  certain  sum,  a  part  of  which  had  been 
paid  by  Wagy  to  Lane;  that  the  note  was  given  to  secure  the  resi- 
due, and  for  no  other  consideration;  that  neither  at  the  time  of  the 
sale,  nor  at  any  time  thereafter,  had  Lane  title  to,  or  interest  in, 
said  premises,  and  that,  therefore,  the  consideration  had  failed. 
The  third  plea  states  that  the  note  was  made  in  consideration  that 
at  the  time  of  making  the  note,  Lane  represented  that  he  was  the 
owner  of  a  certain  tract  of  land;  that  he  then  and  there  sold  the 
same  to  Wagy;  that  Lane  at  no  time  before  or  since,  had  any  right, 
title  or  interest  in  or  to  the  premises,  either  in  possession,  remainder 
or  reversion,  and  that,  therefore,  the  consideration  had  wholly 
failed.  A  general  demurrer  was  filed  to  each  of  the  pleas,  and 
severally  sustained;  whereupon  judgment  was  rendered  in  favor  of 
Lane  for  the  amount  of  the  note,  in  debt  $75,  and  in  damages  $25, 
and  costs  of  suit.  The  cause  is  brought  here  by  appeal,  and  the 
decision  of  the  court  upon  the  pleas  is  assigned  for  error. 

The  cause  was  heard  in  the  court  below,  at  the  April  term,  1840, 
before  the  Hon.  Peter  Lott. 

J.  A.  McDougall,  for  the  appellant,  cited  Tyler  v.  Young  et  al., 
2  Scam.,  444. 

(a)  See  Doyle  v.  Knapp,  iiost,  334,  note  (a). 
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O.  IT.  Broioning  and  B.  S.  Echoards,  for  the  appellee,  cited  1 
Bibb.,  509;  13  Johns.,  359;  12  Johns.,  436. 

Smith,  Justice,  delivered  the  opinion  of  the  (old)  court: 
The  error  assigned  in  this  case  questions  the  correctness  of  the 
decision  of  the  Circuit  Court  in  sustaining  the  demurrer  to  the 
three  several  pleas  of  the  defendant  of  want  of  considera- 
tion and  *failure  of  consideration.     The  pleas  are  considered    [*238] 
to  be  materially  defective  in  not  stating  intelligibly  the 
contract  upon  which  it  is  alleged  the  consideration  of  the  note 
stated  in  the  pleadings  was  founded.     This  omission  is  alike  appli- 
cable to  each  of  the  pleas.     The  pleas  are  all,  also,  obnoxious,  for 
want  of  precision  and  accuracy,  and  ai'e  too  uncertain  and  vague, 
both  in  form  and  substance  to  entitle  them  to  a  favorable  consid- 
ation. 
The  judgment  is  affirmed,  with  costs. 

*  Judgment  affirmed. 


John  Lane  et  al.,  appellants,  v.  John  Doe  ex  dem.  William  M. 
Dorman  et  lis.,  appellees. 

Appeal  from  Gallatin. 

Papers,  not  properly  belonging  to  a  case,  cannot  be  considered  by  the  Supreme  Court, 
though  presented  to  it  by  the  assent  of  the  parties  on  either  side;  because,  in  an  appel- 
late court  no  new  evidence  can  be  talcen  or  received  without  violating  the  established 
rules  of  evidence. 

An  act  of  the  legislature  ought  not  to  be  declared  unconstitutional,  unless  it  is  in  plain 
and  obvious  conflict  with  the  constitution. 

Whenever  it  is  clear  that  th«  legislature  has  transcended  its  authority,  and  that  a  legisla- 
tive act  is  in  conflict  with  the  constitution,  it  is  imperatively  required  of  the  court  to 
maintain  the  paramount  authority  of  that  instrument,  which  it  is  solemnly  pledged  to 
support,  and  to  declare  the  act  inoperative  and  void 

The  legislature  cannot  exercise  judicial  powers,  (a) 

The  ascertainment  of  Indebtedness  between  two  parties,  and  the  direction  of  the  applica- 
tion of  the  property  of  one  to  tlie  payment  of  the  other,  is  a  judicial  act,  and  cannot 
be  constitutioiially'performed  by  the  legislature. 

An  act  of  the  legislature  authorizhig  A  to  sell  so  much  of  the  lands  of  a  deceased  person 
as  would  be  sufficient  to  raise  $1,008.87,  together  with  interest  and  costs,  and  directing 
that  the  proceeds  should  be  applied  to  the  extinguishment  of  the  claims  of  A  and  B, 
against  the  estate  of  the  deceased,  for  moneys  advanced  and  liabilities  incurred  by 
them  on  account  of  the  esta'e,  and  authorizing  A  to  make  and  execute  deeds  for  tha 
same,  is  unconstitutional  and  void. 

This  was  an  action  of  ejectment,  commenced  in  the  Gallatin  Cir- 
cuit Court  by  the  appellees  against  the  appellants,  to  recover  the 
possession  of  the  S.  E.  \  of  section  22,  in  township  9  south,  of 
range  9  east,  of  the  third  pi*incipal  meridi.an,  situated  in  Gallatin 
county.  At  the  November  term,  1838,  the  consent  rule  was  entered 
into,  and  the  plea  of  not  guilty  filed.  The  cause  was  submitted  to 
a  jury,  and  a  verdict  rendered  against  the  defendants,  who  brought 
the  cause  to  this  court  by  appeal.     On  the  trial,  a  bill  of  exceptions 

•    (a)  Accord  Edwards  v.  Pope,  pnst,  465.    See  McDonnell  v.  OJwell,  17  111.,  375;  Davenport 
V.  Young,  16  111.,  548;  Mason  v.  Wait,  4  Scam.,  127;  Shaw  v.  Dtunis,  5  Gil.,  405. 
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■was  taken,  from  which  it  appears  that  one  Christopher  Robinson 
was  seized  of  the  title  to  said  premises,  and  died,  leaving  Mrs. 
Dorman  his  only  heir.  The  defendants  then  offered  to  introduce 
the  act  of  the  legislature  mentioned  in  the  opinion  of  the  court, 
and  to  prove  the  execution  of  the  bond  required  in  said  act,  and 
that  said  estate  was  sold  in  compliance  with  the  proA^sions  of  said 

act,  to  the  ancestors  of  the  defendants  in  the  court  below, 
[*239]    *and    that    said   defendants  -were  the  only  heirs   of    said 

ancestors.  They  also  offered  to  introduce  the  deed  made 
nnder  said  act  to  said  ancestors.  The  court,  the  Hon.  Walter  B, 
Scates,  presiding,  rejected  the  act  as  unconstitutional,  and  all  the 
proceedings  and  acts  under  it.  The  defendants  excepted,  and  now 
have  assigned  for  error  the  decision  of  said  Circuit  Court. 

The  cause  w^as  argued  and  submitted  at  December  term,  1839. 

Johyi  A.  McClernand  and  Jesse  B.  Thomas,  for  the  appellants, 
cited  ^hehun's  Heirs  v.  BarreWs  Heirs,  6  Monro^  592;  Kihby  v. 
ChUwoocVs  Admh'S,  4  Monroe,  90;  opinion  of  Chief  Justice  Wilson, 
Field  V.  The  People,  2  Scam.,  V9;  Cooper  v.  Telfair,  1  Peters' 
Cond.  R,,  213. 

William  J.  Gatewood,  for  the  appellees,  cited  Colder  v.  Bull,  1 
Peters'  Cond.  R.,  172. 

Smith,  Justice,  delivered  the  opinion  of  the  (old)  court: 
This  cause  comes  up  by  appeal  from  the  Circuit  Court  of  Galla- 
tin county.  The  appellants  seek  to  reverse  the  judgment  of  the 
Circuit  Court  rendered  against  them,  on  the  trial  of  the  cause  below. 
The  main  question,  it  being  an  action  of  ejectment,  in  the  Circuit 
Court,  was  the  validity  of  a  sale  of  the  lands  in  controversy,  under 
an  act  of  the  general  assembly  of  this  state,  entitled  "  An  act 
authorizing  the  sale  of  lands  belonging  to  the  estate  of  Christopher 
Robinson,  deceased,"  approved  January  .5,  1827.  By  the  bill  of 
exceptions  taken  in  the  cause,  it  appears  that  the  Circuit  Court 
decided  this  act  to  be  unconstitutional  and  void;  and  on  the  trial 
rejected  the  evidence  of  the  sale  of  the  lands  and  all  proceedings 
had  under  it.  The  legislative  power  exercised  on  this  occasion, 
and  the  competency  of  that  department  to  pass  the  act,  is  the  point 
to  be  I'esolved. 

The  first  section  of  the  act  declares  that  John  Lane  is  authorized 
to  sell  so  much  of  the  lands,  late  the  property  of  Cliristopher  Rob- 
inson, deceased,  as  will  be  sufficient  to  raise  the  sum  of  $1,008.87, 
together  with  the  incidental  costs  of  sale  and  interest  on  the  afore- 
said sum.  The  second  section  provides  that  such  sale  shall  be  at 
public  vendue,  by  the  said  .John  Lane;  that  he  shall  give  twenty 
days'  notice  of  the  time  and  place  of  selling  the  same,  by  posting 
notices  thereof  in  three  of  the  most  public  places  in  the  county  of 
Gallatin,  describing  particularly  the  lands  to  be  sold,  which  may  be 
sold  on  a  credit  of  four  months,  with  approved  security.  It  further 
provides  that  the  proceeds  of  such  lands  shall  be  applied  to  the 
extinguishment  of  the  claims  against  the  said  Robinson's  estate,  in 
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favor  of  the  said  John  Lane  and  one  John  Brown,  for  moneys  by 
them  advanced,  and  liabilities  by  tliem  incurred,  on  account  of  said 
estate,  and  that  Lane  shall  make  and  execute  deeds  for  the 
same.  Tiie  third  i)rovides  that  the  said  Lane  shall  *s:ive  [*240] 
bond  to  the  heirs  of  Robinson  in  double  the  sum  specified 
in  the  first  section  of  the  act,  with  security  to  be  approved  by  the 
judge  of  probate  of  Gallatin  county,  conditioned  for  the  faithful 
application  of  the  proceeds  of  such  sale,  according  to  the  terms  of 
the  act,  before  he  shall  ninke  sale  thereof.  These  are  all  the  provi- 
fiions  of  the  act.  Certified  pa])ers,  not  in  the  case,  showing  a  settle- 
ment of  the  accounts  of  the  administrators  of  Robinson,  have  been 
presented  to  this  court,  with  an  asseiit  of  the  parties,  that  such 
papers  should  be  taken  into  consideration  with  the  record.  We 
feel  clear  that  the  court  has  no  authority  whatever  to  consider  those 
papers,  in  an  examination  of  the  case;  because,  in  an  appellate  court 
no  new  evidence  can  be  taken  or  received  without  violating  the 
best  established *ules  of  evidence.  If,  however,  these  papers  were 
considered,  it  is  not  perceived  that  the  facts  therein  contained 
would  vary  the  result. 

The  determining  of  a  question  involving  the  inquiry  whether  an 
exercise  of  power  by  the  legislative  department  of  the  state  is  con- 
stitutional, is  readily  conceded  to  be  not  only  a  matter  of  delicacy, 
but  of  grave  import,  and  demands  the  most  deliberate  and  mature 
consideration.  It  should  not,  moreover,  be  decided  but  in  cases  of 
clear  necessity,  and  where  the  character  of  the  act  done  is  in  plain 
and  obvious  conflict  with  the  constitution.  It  has  been  aptly  said 
to  be  an  inquiry,  "whether  the  will  of  the  representatives,  as 
expressed  in  the  laAV,  is  or  is  not  in  conflict  with  the  will  of  the 
people,  as  expressed  in  the  constitution."  If  the  case  presented 
can,  upon  its  merits,  be  determined  without  such  inquiry,  it  is  the 
part  of  wisdom  to  decline  it.  So,  on  the  other  hand,  although  it  is 
the  highest  and  most  solemn  function  which  the  judicial  power  can 
be  called  on  to  exercise,  it  should  be  met  with  firmness,  when,  in 
the  course  of  judicial  examination,  a  decision  becomes  material  to 
the  rights  of  either  of  the  parties  in  the  controversy.  Whenever  it 
is  clear  that  the  legislature  has  transcended  its  authority,  and  that 
a  legislative  act  is  in  conflict  with  the  constitution,  it  is  imperatively 
required  of  the  court  to  maintain  the  paramount  authority  of  that 
instrument,  which  it  is  solemnly  pledged  to  support,  and  to  declare 
the  act  inopei'ative  ond  void. 

With  the  view,  then,  of  ascertaining  whether  this  conflict  exists 
in  the  case  under  consideration,  we  proceed  with  the  examination. 
The  better  to  solve  the  inquuy,  we  shall  compare  the  provisions  of 
the  law  with  such  portions  of  the  constitution  as  ai-e  supposed  to 
liave  been  violated  by  its  enactment. 

The  first  and  second  sections  of  the  law  authorize  and  require  so 
ranch  of  the  real  estate  of  Robinson,  the  intestate,  of  which  he  died 
seized,  as  shall  be  sutticient  to  pay  the  sum  of  $1,008.87,  and  the 
costs  of  sale,  to  be  absolutely  sold  at  public  sale  and  the  title  con- 
veyed, in  virtue  of  such  sale,  to  the  purchaser;  the  proceeds  of  the 
sale  to  be  appropriated  to  the  use  of  Lane  and  Brown,  for  moneys 
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advanced,  and  liabilities  incurred,  on  account  of  Robinson's 
[*241]  *estate,  and  tlie  payment  of  the  costs  of  sale.  From  the 
provisions  of  tliese  sections  it  will  be  perceived  that  the 
lands  of  the  ancestor  of  the  heirs  have  been  not  only  appropriated 
to  the  payment  of  the  alleged  debts  of  the  ancestor,  and  the  costs 
of  the  proceedings,  by  a  summary  proceeding,  without  the  consent 
of,  and  without  notice  to,  the  heirs,  but  they  have  been  absolutely 
and  directly  appropriated  to  the  use  of  two  of  the  creditors  of  the 
estate,  to  the  exclusion  of  all  other  creditors,  if  such  there  be,  and 
on  transactions  admitted  to  have  transpired  after  the  death  of  the 
intestate.  By  this  proceeding  it  would  seem  that  the  legislature 
has  determined,  first,  that  the  sura  stated  was  due  to  the  persons 
named  in  the  act,  from  Robinson's  estate;  secondly,  that  it  was  due 
for  moneys  advanced  and  liabilities  incurred  on  account  of  such 
estate,  after  the  intestate's  death.  To  have  ascertained  these  facts, 
they  must  be  presumed  to  have  necessarily  investigated  the  justice 
and  legality  of  these  several  claims,  and  determined  from  evidence, 
or  otherwise  arbitrarily  determined,  that  the  moneys  M^ere  due,  and 
that  the  liabilities  actually  existed,  as  stated.  They  have  also 
appropriated  a  part  of  the  proceeds  of  the  lands  for  a  mere  liability 
incurred,  and  not  for  an  actual  advance  or  payment  of  money;  thus 
appropriating  the  lands  to  persons  who  had  acquired  no  legal  right 
to  demand  a  remuneration  for  liabilities  merely  incurred,  but  not 
yet  discharged,  paid  or  satisfied. 

By  the  first  section  of  the  first  article  of  the  state  constitution, 
the  powers  of  the  government  of  the  state  are  divided  into  three 
distinct  departments,  and  each  of  these  confided  to  a  separate  body 
of  magistracy,  viz.,  those  which  are  legislative  to  one;  those  which 
are  executive  to  another;  and  those  which  are  judiciary  to  another. 
By  the  second  section  of  the  same  article,  no  person,  or  collection 
of  persons,  being  one  of  those  departments,  shall  exercise  any 
power  properly  belonging  to  either  of  the  others,  except  as  is 
therein  expressly  directed  or  permitted.  The  exercise  of  judicial 
powers  by  the  general  assembly  is  not  one  of  the  exceptions;  nor 
is  it  one  of  the  permissions  contained  or  referred  to  in  the  proviso 
to  this  second  section;  consequently  the  exercise  of  such  powers  by 
it  is  positively  forbidden,  and  expressly  inhibited,  and  it  has  been 
delegated  solely  to  the  judicial  department.  The  inquiry  then  be- 
comes important,  has  the  legislature,  by  the  passage  of  this  law, 
violated  this  jjrovision  of  the  constitution  ? 

It  will  be  seen,  from  the  synopsis  of  the  act  made,  that  evidence 
must  be  presumed  to  have  been  received,  and  facts  ascertained  by 
the  legislature,  before  its  decision,  or  it  has,  without  such  evidence, 
arbitrarily  assumed  the  facts  to  exist;  and  on  such  ascertainment, 
or  assumption,  a  decision  is  made  in  the  nature  of  a  decree.  For 
the  act  directs  the  sale  of  the  lands,  and  orders  the  appropriation 
of  its  proceeds  to  the  persons  on  whose  application,  and  for  Mhose 
benefit,  the  act  was  adopted,  and  adjudges  the  costs  to  be 
[*242]  paid  out  *of  the  estate.  If  this  is  not  the  exercise  of  a 
power  of  inquiry  into,  and  a  determination  of  facts, 
between  debtor  and  creditor,  and  that,  too,  ex  parte  and  summary  in 
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its  character,  we  are  at  a  loss  to  understand  the  meaning  of  terras; 
nay,  that  it  is  adjudging  and  directing  the  a))plication  of  one 
person's  property  to  another,  on  a  claim  of  indebtedness,  without 
notice  to,  or  hearing  of,  the  parties,  whose  estate  is  diverted  by 
the  act. 

That  the  exercise  of  such  powers  is,  in  its  nature,  clearly  judicial, 
we  think  too  apparent  to  need  argument  to  illustrate  its  truth.  It 
is  so  self-evident,  from  the  facts  disclosed,  that  it  proves  itself. 
And  it  is  not  less  certain,  that  the  exercise  thereof  is  in  direct  con- 
flict with  the  articles  of  the  constitution  cited.  The  injustice,  too, 
of  the  exclusiveness  of  the  law,  is  manifest.  Why  should  the  two 
persons  named  in  the  act  be  preferred  to  all  the  other  creditors  of 
the  intestate?  If  the  act  was  sought  to  have  been  adopted,  on  the 
general  principle  of  applying  the  real  estate  of  the  intestate  to  the 
payment  of  all  his  just  debts,  it  should  have  been  so  framed,  and 
not  have  been  made  exclusive  in  its  character  and  objects.  The 
necessity  for  such  an  act,  however,  could  not  have  existed,  because, 
under  the  general  laws  of  the  state,  where  the  personal  estate  of 
an  intestate  is  insufficient  for  the  payment  of  debts,  the  Circuit 
Courts  of  the  state  are  vested  with  power,  on  proper  application 
by  the  executor  or  administrator,  to  direct  its  sale  and  so  apply  its 
proceeds.  If,  however,  the  real  object  of  the  act  was  to  reimburse 
(as  was  urged  on  the  argument,  but  which  does  not  appear  in  the 
case),  the  administrators,  for  moneys  advanced  by  tiiem  in  the 
course  of  administration,  and  to  protect  them  for  liabilities  they 
had  voluntarily  incurred  in  the  course  of  that  administration,  the 
grounds  are,  in  our  judgment,  still  more  objectionable.  The  laws 
of  the  state  are  sufficiently  ample  to  afford  all  just  relief,  in  such  a 
case.  By  a  regular  course  of  legal  investigation,  in  its  tribunals, 
where  the  matters  could  be  deliberately  examined,  and  all  parties 
interested  heard,  it  is  certain,  that  in  a  proper  case,  and  on  sufficient 
proofs,  the  respective  rights  of  the  parties  would  be  fairly  ascer- 
tained and  determined.  On  such  an  apjilication,  it  is,  however, 
true,  that  the  liabilities  incurred  would  not  haA'e  been  recognized 
as  subsisting  debts,  or  claims  against  the  estate,  until  discharged 
or  liquidated;  and  if  so,  the  injustice  of  subjecting  the  lands 
to  sale  for  such  causes,  is,  we  think,  rendered  the  more  apparent. 

Another  clause  of  the  constitution  is,  also,  we  think,  infringed. 
By  the  eighth  section  of  the  eighth  article,  it  is  declared  that  no 
freeman  shall  be  disseized  of  his  freehold,  but  by  the  judgment  of 
his  peers,  or  the  law  of  the  land.  If  it  be  admitted,  that  under 
the  conventional  rules  of  government,  flowing  from  the  constitu- 
tion, as  adopted  by  common  consent,  it  is  competent  for  the  legis- 
lature to  subject  the  real  estate  of  the  ancestors  of  heirs,  for  the 
payment  of  the  debts  of  the  ancestors,  to  sale  by  a  general 
law;  *and  if  it  be  further  conceded,  that  it  may  rightfully  [*243] 
direct,  by  a  special  act,  in  any  case,  such  sale  for  the  pur- 
pose of  applymg  the  proceeds  to  the  payment  of  all  the  claims 
subsisting  against  the  ancestor,  under  the  supervision  of  the  Court 
of  Probate  of  the  county  where  such  lands  may  be,  or  other  ap- 
propriate tribunal,  still  the  act  in  question  is  not  one  of  that  char- 
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4\cter.  It  is  obnoxious  to  the  objections  stated.  The  legislature, 
in  the  exercise  of  the  power  asserted,  not  only  assumes  the  functions 
of  another  department  of  the  government,  but,  it  seems,  disseizes 
the  fi'eehold  of  the  heirs  of  the  ancestor,  without  a  nearing,  upon 
an  ex  parte  application  and  ex  joarte  evidence. 

It  will  not,  we  suppose,  be  seriously  contended  that  such  an  act, 
thus  passed,  under  such  a  state  of  facts,  is  the  lex  terroe  meant,  or 
the  judgment  of  one's  peers  intended  by  the  constitution. 

Besides,  the  act  is  for  the  special  benefit  of  two  creditors,  and 
none  other.  It  is,  therefore,  not  only  indefensible  upon  the  general 
principle  of  applying  the  real  estate  to  the  payment  of  all  the  debts 
of  the  ancestor,  but  is  highly  unjust  by  the  preference  thus  given 
over  other  creditors,  to  their  prejudice. 

We  have  been  referred  to  decisions  in  two  cases  in  Kentucky, 
relative  to  sales  made  by  virtue  of  special  acts  of  the  legislature  of 
that  state,  of  real  estate,  for  the  payment  of  the  debts  of  the 
ancestors.  Those  cases  have  been  examined  attentively.  We, 
however,  discover  nothing  in  them  but  doubtful  affirmances  of  acts, 
where  the  sales  were  for  the  benefit  of  all  the  creditors,  and  the 
conveyance  of  land  agreeably  to  previous  contracts  of  the  intestate. 

In  the  case  of  Kihhy  v.  C/dlwood's  Adm'rs, '  Chief  Justice  Bibb, 
in  delivering  the  opinion  of  the  court,  remarks,  "The  exercise  of 
such  a  power  has  been,  at  least  in  one  instance,  resisted  by  the 
executive  department,  but  has  not  been  hitherto  a  subject  of  minute 
investigation  in  the  judicial  department.  Indeed,  these  acts  are  so 
various  in  their  natures,  and  different  in  their  circumstances,  and 
objects,  that  no  one  general  constitutional  provision  could,  perhaps, 
embrace  the  whole,  and  many  must  rest  on  their  particular  circum- 
stances, and  be  opposed  by  different  constitutional  provisions.  In 
the  legislative  department,  they  have  not  been  adopted  without 
opposition  arising  from  constitutional  objections,  and  it  is  perhaps 
a  matter  of  regret,  that  so  many  have  passed  that  body.  One 
great  objection  seems  to  be,  that  the  power  of  infants  over  their 
real  estate  is  denied  to  them  by  the  general  laws  of  the  lands,  and 
while  their  own  volition  is  thus  restrained,  and  their  hands  tied, 
these  special  laws  dispose  of  their  real  estate,  without  their  con- 
currence, without  permitting  them  to  be  consulted;  and  whether  the 
legislature  can  dispose  of  their  real  estate,  or  take  it  from  them,  by 
laws  which  operate  like  the  revocation  of  a  grant,  consistently  with 
every  constitutional  provision,  is  a  question  of  much  import- 
[*244]  ance;  *but  the  particular  circumstances  of  each  case,  and 
the  object  of  the  legislature  in  making  each  act,  ought  to 
be  considered  in  deciding  on  each  of  these  acts.  We  are  aware 
that  one  objection,  Avhich  presents  a  question  of  acknowledged  dif- 
ficulty, presents  itself  against  legislative  transfers  of  estates,  with- 
out the  consent  of  the  owner,  and  that  is,  is  such  a  proceeding 
within  the  scope  of  legislative  authority,  or  is  it  a  power  properly 
belonging  to  other  departments  of  the  government,  or  to  indi- 
viduals themselves,  and  not  granted  by  our  compacts  to  either 
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department  ?  This  we  leave,  also,  till  a  proper  ease  occurs  for  its 
discussion,  as  we  have  seen  that  the  power  of  subjecting  estates  to 
debts,  is  within  the  compact,  and  conceded  to  legislative  authority." 

In  the  case  of  Skehiui's  Heirs  v.  BarreWs  Heirs,  tlie  legislature  of 
Kentucky,  in  1796,  passed  an  act,  with  a  preamble,  appointing 
commissioners  over  the  estate  of  Joseph  Barrett,  for  the  benefit  of 
his  creditors.  The  preamble  recited  that  Barrett  had  died  intes- 
tate, leaving  but  little  personal  estate,  and  considerable  lands;  that 
he  had  sold,  and  not  conveyed  many  of  these  lands,  and  that  others 
would  be  lost,  for  want  of  attention;  and  as  nobody  would  admin- 
ister on  his  estate,  his  creditors  were  suffering.  The  act  then  vested 
the  estate  in  certain  commissioners,  who  were  directed  to  convey 
in  fulfillment  of  his  contracts  for  lands;  to  sell  his  personal  estate 
and  pay  his  debts;  and  if  that  proved  insuflicient,  to  sell  and  con- 
vey so  much  of  his  land  as  might  be  necessary  for  that  purpose,  on 
a  credit;  and  to  apply  the  proceeds  in  discharge  of  his  debts. 
They  were  also  authorized  to  sue  for  debts  due  the  estate,  and 
made  subject  to  suits  by  creditors.  They  were  in  fact  created  by 
a  special  act,  administrators,  with  the  vestiture  of  the  real  estate  of 
the  intestate,  and  power  over  it  to  sell  and  convey.  The  court 
decided,  in  this  case,  upon  the  authority  of  the  case  of  Kihhy  v. 
C7iilwoo(Ps  Administrators,  that  it  had  been  held  that  where  real 
estate  ought,  by  the  general  laws  of  the  land,  to  be  sold  for  the 
payment  of  debts,  the  legislature  might  subject  it,  by  a  special  law, 
for  that  purpose,  when  the  rights  of  the  parties  concerned  were 
held  inviolate.  It,  however,  said,  "We  are  still  disposed  to  confine 
this  decision  exclusively  to  one  class  of  cases,  viz.,  to  the  subjecting 
lands  to  debts  by  special  act,  which  were  before  subject  to  the 
same  debts,  by  the  general  laws  of  the  land,'  without  materially 
affecting  the  rights  of  the  parties;  and  we  would  not  be  understood 
as  giving  our  sanction  to  other  appropriations  of  the  real  estate  of 
minors,  for  other  purposes.  It  will  be  time  enough  to  decide  upon 
other  cases,  when  they  occur." 

These  cases  are  clearly  distinguishable  from  the  case  at  bar. 
The  acts  were  for  the  benefit  of  all  the  creditors  of  the  estates, 
without  distinction,  and  in  one  case,  in  addition,  for  the  purpose  of 
perfecting  titles  contracted  to  be  made  by  the  intestate.  The 
claims  of  the  creditors  of  the  intestate  were  to  be  established  by 
judicial  or  other  satisfactory  legal  proceedings,  and,  in 
truth,  in  the  *last  case  cited,  the  commissioners  were  noth-  [*245} 
ing  more  than  special  administrators.  The  legislative 
department,  in  passing  these  acts,  investigated  nothing,  nor  did  an 
act  which  could  be  deemed  a  judicial  inquiry.  It  neitiier  examined 
proof,  nor  determines  the  nature  and  extent  of  claims;  it  merely 
authorized  the  apjilication  of  the  real  estate  to  the  payment  of  debts 
generally,  discriminating  in  favor  of  no  one  creditor,  and  giving  no 
one  a  preference  over  another.  Not  so  in  the  case  before  us;  the 
amount  is  investigated  and  ascertained;  and  the  sale  is  directed  for 
the  benefit  of  two  persons  exclusively.  The  proceeds  are  to  be 
applied  to  the  payment  of  such  claims  and  none  other,  for  liabili- 
ties said  to  be  incurred,  but  not  liquidated  or  satisfied;  and  those 
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too  created  after  the  death  of  the  intestate.  We  cannot  hesitate 
in  declaring  our  conviction  that  the  act  is  in  direct  conflict  with 
the  provisions  of  the  constitution  cited,  and  it  is  consequently  inop- 
erative and  void;  and  no  estate,  therefore,  passed  by  the  sale  and 
conveyance  of  the  lands  made  under  it. 
The  judgment  is  affii'med,  with  costs. 

Judgment  affirmed. 


Samuel  Gerrish  et  al.,  plaintiffs  in  error,  v.  Marshall  Ayres  et 
al.,  defendants  in  error. 

Error  to  Brown,. 

A  submission  of  a  special  matter  or  thing,  wliich  is  alleged  to  be  the  cause  of  difficulty 
and  dispute,  and  a  decision  upon  it,  would  take  away  all  causes  of  action  of  whick 
that  matter  or  thing  might  have  been  the  foundation,  (a) 

The  court  will  intend,  in  all  cases  where  an  award  consists  in  directing  one  or  more 
things  to  be  done  by  one  party  only,  without  auytbing  bein<  awarded  to  be  done  by 
the  other  party,  that  the  things  so  awarded  are  to  be  in  satisfaction  of  the  claims  of 
that  other  party.  (6) 

Aji  award  by  arbitrators  bars  aU  suits  springing  out  of  the  subject  matter  of  th© 
award. 

In  construing  instruments  of  submission  to  arbitration,  courts  always  give  as  large  a  con- 
struction to  them  as  the  words  of  the  instrument,  and  the  intention  of  the  parties, 
drawn  from  their  own  words,  will  warrant,  (c) 

A  bond  of  submission  to  arbitration  recited  that  there  were  differences  and  disputes 
between  the  parties,  arising  from,  and  in  consequence  of  tlie  defendants  having  erected 
a  certain  dam,  and  submitted  to  the  arbitrators  to  arbitrate,  award,  order,  adjudge, 
and  determine,  of,  for,  upon,  and  ooncerning  the  number  of  feet  or  inches  tlie  dam 
should  be  cut  down  or  lowered,  if  any,  so  as  not  to  damage  or  injure  the  pluintfl's 
mill;  as  also  the  damage  which  might  have  been  sustained,  or  how  mucli,  from  tiie 
water  of  the  dam;  and  also  of  and  concerning  all  manner  of  actions,  suits,  contro- 
versies, trespasses,  damages,  and  demands  whatsoever,  at  any  time  or  times  heretofora 
made,  brought,  moved,  commenced,  sued,  prosecuted,  done,  suffered,  committed,  or 
depeudini,',  by  or  between  the  plaintiffs  and  defendants,  for  or  by  reason  of  any  other 
matter,  or  cause,  or  thing  whatsoever,  from  the  beginning  of  the  world  to  the  day  of  the 
date  thereof,  which  was  the  15cli  day  of  August,  1839.  On  the  22d  day  of  August,  lSii> 
the  arbitrators  made  and  publislied  their  award,  by  which  tlaey  ordered  and  adjudged 
that  the  defendants  should  cut  down  that  part  of  their  dam  next  to  and  adjoining 
their  saw  mill,  so  that  the  same  should  be  as  low  as  the  middle  of  said  dam, 

r*246l  °'"  ^^^  top  of   the  planking  over  *wh)oh  the  water  fell  at  the  day  of  the 

L  J  date  of  the  award,  and  that  the  defendants  siiould,  on  or  before  the  1st  day 

of  October,  1839,  pay  the  plaintiffs  the  sum  of  $10,  in  full  satisfaction  of  all 
demands,  etc.,  and  that  all  actions  between  the  parties,  for  any  cause,  arising  at  or 
before  entering  into  the  bond  of  arbitration,  should,  from  the  date  of  the  award, 
cease:  Held,  that  a  fair  interpretation  of  the  submission  must  lead  to  the  conclusion, 
that  it  was  the  honest  intention  of  both  parties,  by  the  arbitration,  to  settle  all  contro- 
versies about  the  dam,  for  all  time  to  come — to  remove  the  cause  of  quarrel  forever; 
and  that  the  award  was  in  conformity  with  the  submission,  and  certain,  mutual,  and 
final,  and  its  performance,  on  the  part  of  the  defendant,  was  a  good  bar  to  an  action 
commenced  by  the  plaintiffs  against  the  defendants,  in  March,  1H40,  for  erecting  the 
dam,  by  which  tlieir  mill,  higher  up  the  stream,  was  injured,  and  their  lord  destroyed. 

There  is  scarcely  any  e.xception  whatever  to  the  rule,  that  all  actions  at  law,  and  suits  ia 
equity,  or  causes  of  action,  may  be  referred  to  arbitrators. 

(o)  An  award  bars  all  suits  upon  th»  matters  suiimitted  and  determined.  Rogers  v.  Hoi- 
den,  13  111.,  293;  Merritt  v.  Merritt,  11  111.,  ,565.  See  Howett  v.  Xtonical,  25  111.,  122.  And 
must  be  certain  to  a  common  intent.  McDonald  v.  Bacon,  post,  423;  Henrickson  v.  Rein- 
back,  3!  111.,  299,  and  Ewell's  notes;  Williams  v.  Warren,  21  111.,  541;  Gudgell  v.  Rettegrew, 
26  111.,  305. 

In  construing  an  award,  the  court  is  warranted  in  considering  the  surrounding  circum- 
stances and  in  reading  it  in  the  light  they  afford.    Kanouse  v.  Kanouse,  36  111.,  439. 

(6)  See  Kanouse  v.  Kanouse,  3tJ  111.,  439. 

(r)  Accord  Ross  et  al.  v.  Watt,  16  111.,  99. 

The  language  of  the  submission  will  control  the  powers  of  the  arbitrators.  Williams  v, 
TV'aiTMi,  21  III.,  541;  Slierfyv.  Graham,  72  111.,  158;  Tucker  v.  Page,  69  111.,  179.  And  tlie 
awanl  nmsl  conform  to  the  submission.     Buntain  v.  Cui-tis,  27  lU.,  374. 
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This  cause  was  heard  in  the  Brown  Circuit  Court,  at  the  April 
term,  1841,  before  the  Hon.  Stephen  A.  Douglass. 

W.  A.  Mhishall,  for  tlie  plaintiffs  in  error,  cited  Kyd  on  Awards 
■J  75,  208,  240-1;  Cro.  Eliz.,  838;  7  East,  81;  Cro.  Jac,  200,  855; 
Watson  on  Arb.,  207-8;  Steph.  Plead.,  170-1,  285,288-9,343-4, 
385;  6  Pfters'  Cond.  R,  383,  393-4;  1  Peters,  227;  1  Chit.  Plead., 
4G2;  2  Taunt.,  156;  2  Barn,  and  Cres.,  918;  2  Scam.,  31, 

0.  II.  Browning,  for  the  defendants  in  error,  cited  Karthaus  v. 
Ferrer  et  al,  1  Peters,  225;  Watson  on  Arb.,  142-5,  154-5,  176-7, 
203,  206-7,  209;  Kyd  on  Awards,  211,  242;  2  Chit.  Plead.,  469-70; 
McKlnstry  v.  Solomons,  2  Johns.,  57;  Solomons  v.  McKinstry,  13 
Johns,,  98;  Byers  v.  Van  Beusen,  5  Wend.,  270;  Jackson  v.  Ambler, 
14  Johns.,  108;  Armstrong  v.  Master,  11  Johns.,  190;  Logsdonv. 
Boberts'  Ex'rs.,  3  Monroe,  256-7;  SliacUeford  v.  Furhe%  2  Mass., 
438;  Hunter  v.  Bice,  15  East,  100. 

Breese,  Justice,  delivered  the  opinion  court: 

The  plaintiffs   in  error  brought  an   action   on  the  case,  in  the 
Brown  Circuit  Court,  against  the  defendants  in  error,  for  erecting 
a  dam  across  McKie's  creek,  in  that  county,  by  which  their  mill, 
higher  up  the  stream,  was  injured,  and  their  ford  across  the  creek 
destroyed.     The  amended  declaration  of  the  plaintiffs,  in  which' 
their  cause  of  action  is  set  forth,  avers  that  they  were  seized  and 
possessed  of  the  mill  and  Land  on  the  1st  day  of  May,  1837,  and; 
that  the  defendants  erected  their  dam  on  the  1st  day  of  June,  1837, 
and  continued  it  imtil  the  17th  day  of  July,  1839,  and  still  con-; 
tinne  it.  This  declaration  was  filed  as  of  the  April  term,  1840,  the' 
writ  having  issued  on  the  7th  day  of  March,  1840. 

The  defendants  pleaded  not  guilty,  and  a  special  plea  in  bar, 
setting  forth  that  before  the  institution  of  this  suit,  to  wit,  on  the 
15th  day  of  August,  1839,  there  were  differences  and  disputes 
between  the  plaintiffs  and  defendants,  arising  out  of  the  erection  of 
the  dam  by  the  defendants,  and  that  they  submitted  them  to  arbitra- 
tion, and  entered  into  bonds,  with  penalties,  to  stand  to  and 
abide  *by  the  award  of  the  arbitrators;  that  the  submission  [*247] 
was  "  to  arbitrate,  award,  order,  adjudge  and  determine  of, 
for,  upon,  and  concerning  the  number  of  feet  or  inches  a  certain 
dam,  known  as  the  Rochester  dam,  shall  be  cut  down  or  lowered 
(if  any),  so  as  not  to  damage  or  injure  the  plaintiffs'  mill;  as  also 
the  damage  which  may  have  been  sustained,  and  how  much,  from 
the  water  of  the  mill  dam  (if  any);  and  also  of  and  concerning  all 
and  all  manner  of  action  or  actions,  suits,  controversies,  trespasses, 
<lamages,  and  demands  whatsover,  at  any  time  or  times  heretofore 
made,  brought,  moved,  commenced,  sued,  prosecuted,  done,  suffered, 
committed  or  depending,  by  or  between  the  plaintiffs  and  defend- 
ants, for  or  by  reason  of  any  other  matter,  or  cause,  or  thing  what- 
soever, from  the  beginning  of  the  world  to  the  day  of  the  date  of 
said  writing  aforesaid,  so  as  the  said  award  be  made  in  writing,  etc., 
and  ready  to  be  delivered  to  the  said  plaintiffs  and  defendants,  or 
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some  of  them,  on  or  before  the  twenty-second  of  August  next  after 
the  date  of  said  submission,"  etc.  The  plea  then  avers  that  the 
arbitrators  took  upon  themselves  the  burden  of  the  arbitration,  and 
on  the  22d  day  of  August,  1839,  made  and  published  tlieir  award 
in  Avriting,  etc.,  "of  and  concerning  the  matters  in  difference  afore- 
said," etc.,  "  and  did  thereby  arbitrate,  award,  and  order,  decree, 
and  adjudge,  of  and  concerning  the  matters  in  difference  so  sub- 
mitted, that  the  defendants,  or  their  heirs,  etc.,  should,  on  or  before 
the  first  day  of  October  thereafter,  take  off  or  cut  down  that  part 
of  their  dam  next  to  and  adjoining  their  saw  mill,  so  that  the  same 
should  be  as  low  as  the  middle  of  said  dam,  or  the  top  of  the  plank- 
ing over  which  the  water  now  falls,  at  the  date  of  said  award;  and 
that  they  further  ordered,  awarded,  and  decreed  and  adjudged,  that 
the  defendant  should,  on  or  before  the  said  first  day  of  October, 
1839,  pay,  or  cause  to  be  paid  to  the  plaintiffs,  the  sura  of  ten  dol- 
lars, in  full  payment,  discharge  and  satisfaction  of  and  for  all- 
demands,  moneys,  debts,  duties,  due  or  owing  to  the  said  plaintiffs, 
by  the  .said  defendants,  upon  any  account  whatsoever,  at  any  time 
before  their  entering  into  the  sa:d  writing  for  arbitration;  and  tho 
said  arbitrators,  in  and  by  the  said  award,  did  further  order  and 
award  that  all  actions  and  suits  commenced,  brought  or  depending^ 
between  the  plaintiffs  and  defendants,  for  any  matter,  cause  or 
thing  whatsoever,  arising  or  happening  at  the  time  or  before  enter- 
ing into  the  writings  for  arbitration,  should,  from  the  date  of  the 
award,  cease  and  determine,  and  be  no  further  prosecuted  or  pro- 
ceeded in,  etc.;  and  the  defendants  aver  that  the  several  grievances 
complained  of  in  the  declaration  mentioned,  have  arisen  and  pro- 
ceeded from  and  in  consequence  of  said  dam  described  in  the  said 
awai-d,  and  no  other;  and  that  the  defendants,  in  pursuance  of  the 
said  award,  did  offer  to  pay,  and  from  the  time  of  making  the 
award,  always  have  been  and  are  still  ready  to  pay  the  ten  doUara 
so  awarded;  and  that  they  did,  in  conform  ty  to  said  award,  cut 
down  and  lower  that  part  of  their  said  dam  next  to  and 
[*248]  adjoining  their  saw  mill,  so  *that  the  same  was,  and  ever 
since  has  been,  as  low  as  the  middle  of  the  said  dam,  or  the 
top  of  the  planking  over  which  the  water  fell  at  the  time  of  the 
award,  which  they  are  ready  to  verify,"  etc. 

To  this  plea  the  plaintiff  demurred  generally.  The  court  over- 
ruled the  demurrer,  thereby  deciding  that  the  plea  was  a  good  bar 
to  the  action.  This  decision  of  the  court,  overruling  the  demurrer, 
is  now  here  assigned  as  error  by  the  i)laintiffs. 

The  demurrer  admits  the  submission  and  award  to  be  as  stated  in 
the  plea,  and  the  question  arises  whether,  by  their  terras,  this  suit 
was  barred.  The  plaintiff's  contend  the  submission  only  empowered 
the  arbitrators  to  decide  upon  past  matters  of  difference,  and  not  to 
settle  the  controvei'sy  between  them  and  the  defendants  for  all  time 
to  come.  They  insist  that  their  suit  is  brought  for  damages  sus- 
tained since  the  submission  was  made,  and  since  the  award,  the  writ 
having  issued  on  the  7th  day  of  March,  1840,  and  the  award  having 
been  made  on  the  22d  day  of  August  preceding,  and  that  space  of 
time  is  not  covered  either  by  the  submission  or  the  award. 
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In  construing  instruments  of  submission  to  arbitration,  courts 
always  give  as  large  a  construction  to  thera  as  the  words  of  the 
instrument,  and  the  intention  of  the  parties,  drawn  from  their  own 
words,  will  warrant.  To  determine,  then,  Avhat  the  parties  intended 
to  submit,  reference  must  be  had  to  the  submission,  as  set  out  in  the 
plea.  After  reciting  that  there  were  differences  and  disputes 
between  the  plaintiffs  and  defendants,  arising  from  and  in  conse- 
quence of  the  defendants  having  erected  the  dam  described  in  the 
plaintiffs'  declaration,  they  were  submitted  to  certain  persons  to 
arbitrate: 

First.  To  arbitrate,  award,  order,  adjudge  and  determine  of,  for, 
and  upon  and  concerning  the  number  of  feet  or  inches  a  certain 
dam,  known,  etc.,  shall  be  cut  down  or  lowered,  if  any,  so  as  not  to 
damage  the  plaintiffs'  mill. 

Second.  The  damage  which  they  may  have  sustained,  and  how 
much,  from  the  water  of  the  mill  dam,  if  any. 

TJiird.  And  also  of  and  concerning  all  and  all  manner  of  action 
or  actions,  suits,  controversies,  trespasses,  damages  and  demands 
whatsoever,  at  any  time  or  times  theretofore  made,  etc.,  or  depend- 
ing between  them,  for  or  by  reason  of  any  matter  or  cause  or  thing 
whatsoever,  from  the  beginning  of  the  world  to  the  day  of  the  sub- 
mission. 

It  is  manifest,  from  the  terms  of  this  submission,  that  the  prin- 
cipal grievance  complained  of  by  the  plaintiffs,  was  the  mill  dam 
erected  by  the  defendants;  that  was  the  cause  of  the  differences  and 
disputes  between  them,  and  they  were  to  be  ended  by  an  arbitra- 
tion. The  design  was  to  ascertain  the  true  cause  of  the  injury 
complained  of  by  the  plaintiffs,  and  if  it  should  be  found  to  exist 
in  the  height  of  the  defendants'  dam,  then  to  remove  the  cause  of 
difference,  by  lowering  or  cutting  down  the  dam.  These 
*were  the  most  important  matters  submitted,  and  to  end  all  [*249] 
controversies  about  them,  was  the  inducement  to  the  sub- 
mission. It  would  have  been  equally  an  useless  and  unprofitable 
act,  on  the  part  of  the  defendants,  to  consent  to  have  the  cause  of 
the  injury  removed  at  their  expense,  and  at  the  same  time  leave 
themselves  exposed  to  suits  and  to  all  actions  the  plaintiffs  might 
choose  to  prosecute  thereafter.  This  never  could  have  been  their 
intention,  nor  the  intention  of  the  plaintiffs.  Xo  good  could  result 
from  the  arbitration,  if  the  differences  and  disputes  arising  out  of 
the  dam  were  not  to  be  terminated  by  it.  A  fair  interpretation  of 
the  submission  must  lead  to  the  conclusion  that  it  was  the  honest 
intention  of  both  parties,  by  the  arbitration,  to  settle  all  controver- 
sies about  the  dam  for  all  time  to  come — to  remove  the  cause  of 
quarrel  forever. 

The  plaintiffs'  cause  of  action  was  then  fully  submitted,  which 
it  was  in  the  power  of  the  parties  to  do;  for  there  is  scarcely  any 
exception  whatever  to  the  rule,  that  all  actions  at  law,  and  suits  in 
equity,  or  causes  of  action,  may  be  referred  to  arbitrators. 

If  the  submission  had  been  of  causes  of  action  arising  out  of  the 
defendants'  mill  dam,  in  general  terms,  and  nothing  more,  an  award 
directing  the  dam  to  be  lowered,  so  as  to  remove  the  injury,  and  a 
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compliance  with  the  award  by  the  defendants  would  be  within  the 
terms  of  the  submission,  and  would  forever  after  bar  the  plaintiffs 
of  an  action.  A  submission,  then,  of  a  specific  matter  or  thing, 
Avhich  is  alleged  to  be  the  cause  of  difficulty  and  dispute,  and  a 
decision  upon  it,  would  take  away  all  causes  of  action  of  which 
that  matter  or  thing  might  have  been  the  foundation. 

The  award  is  in  conformity  with  the  submission;  it  does  not 
extend  beyond  it;  it  is  certain,  mutual  and  final.  It  is  mutual,  for 
the  court  will  intend,  in  all  cases  where  an  award  consists  in  dii'ect- 
ing  one  or  more  things  to  be  done  by  one  party  only,  as  in  this 
case,  without  anything  being  awarded  to  be  done  by  the  other 
party,  that  the  things  so  awarded  are  to  be  in  satisfaction  of  all 
claims  or  demands  of  that  other  party.  The  acts  and  things 
awarded  to  be  done  by  the  defendants,  for  the  benefit  of  the  plain- 
tiffs, must  be  taken  to  be  in  full  satisfaction  for  any  claim  to  dam- 
ages they  before  had,  or  might  have,  arising  out  of  the  erection  of 
the  mill  dam  by  the  defendants.  We  are,  therefore,  of  opinion, 
that  the  decision  of  the  arbitrators,  directing  the  dam  to  be  low- 
ered, and  a  compliance  therewith,  and  awarding  damages  for  the 
injury  sustained,  covers  the  whole  ground  of  controversy  between 
the  parties,  and,  like  the  judgment  of  a  court  upon  a  cause  of 
action,  bars  any  and  all  suits  springing  out  of  that  subject  matter. 
The  parties  are  precluded  from  litigating  the  same  matters  again. 

The  judgment  is  affirmed,  at  the  costs  of  the  plaintiffs. 

Judgment  affirmed. 


[*250] 


*Benjamin    Clifford,  Jr.,  plaintiff   in   error,   v.   Edward 
Keating,  defendant  in  error. 

Error  to  Madison. 


The  remote  assignor  of  a  promissory  note  is  liable  to  an  action  by  a  remote  assignee  of 
the  same,  under  the  statute  of  Illinois,  where  diligence  has  been  used  to  collect  the 
note  of  the  nialcer,  or  an  excuse  is  shown  for  the  want  of  such  diligence. 

There  is  no  resemblance  between  the  statute  of  Illinois,  in  relation  to  the  liability  of 
assignors  of  promissory  notes,  and  those  of  Virginia  and  Kentucky,  on  the  same  sub- 
ject. The  manifest  intention  of  the  statute  of  Illinois,  is  to  give  the  last  assignee  the 
full  benefit  of  the  responsibility  of  all  the  indorsers  or  assignors. 

Where  a  suit  was  brought  by  an  assignee  of  a  promissory  note  against  a  remote  assignor, 
and  the  cause  was  removed  into  the  Supreme  Court  by  writ  of  error,  and  the  scire 
facias  to  liear  errors  was  served  on  the  defendant  in  error  by  the  first  assignor,  who 
was  the  sheriff  of  the  proper  county:    Held,  that  the  service  was  regular. 

In  an  action  by  an  assignee  against  a  remote  as.signor  of  a  promissory  note,  it  is  not  neces- 
sary to  allege  in  the  declaration  that  the  note  is  unpaid,  where  it  is  averred  that  a 
judgment  was  recovered  against  the  maker  for  the  amount  of  the  note,  and  costs; 
and  it  is  a  sufficient  breach  to  allege  that  the  defendant  has  not  paid  the  judgment  and 
costs  recovered  against  the  maker. 

This  cause  was  heard  in  the  court  below,  at  the  September  term, 
1841,  before  the  Hon.  Sidney  Breese.  The  facts  of  the  case  suffi"- 
ciently  appear  in  the  opinion  of  the  court,  except  that  the  breach 
in  the  declaration  did  not  allege  that  the  note  was  unpaid;  but  it 
did  allege  that  the  defendant  h"ad  not  paid  the  judgment  and  costs 
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recovered  against  the  maker  upon  the  note.     The  plaintiff  brought 
the  cause  to  this  court  by  writ  of  error. 

The  defendant  in  error  made  affidavit  that  the  scire  facias  to 
hear  errors  was  served  upon  him  by  Andrew  Miller,  the  acting 
sheriff  of  Madison  county,  who  was  the  first  assignor  of  the  note 
upon  which  the  defendant  in  error  was  sued,  in  this  case,  as  assignor, 
and  moved  to  quash  the  return  to  the  same.  The  motion  was  over- 
ruled. 

G.  T.  31.  Bams,  for  the  plaintiff  in  error,  cited  R.  L.,  452; 
Gale's  Stat.,  525. 

Z.  Trtimhull,  for  the  defendant  in  error: 

The  indorsee  cannot  sue  a  remote  indorser  at  law;  there  is  no 
privity  of  contract  between  them:  Bank  U.  S.  v.  Weisiger,  2 
Peters,  332;  Mandeville  et  al.  v.  Riddle  et  al,  1  Cranch,  290.  See 
also  Appendix  to  2  Scam.;  3  Porter,  112;  Toulmin's  Dig.  Laws  Ala., 
69;  Laws  Ala.,  1828,  37;  Rev.  Statutes  Indiana,  118;  McCarty  v. 
Bhea,,  1  Blackf.,  55. 

Breese,  Justice,  delivered  the  opinion  of  the  court: 

This  was  an  action  of  assumpsit,  brought  by  the  assignee  of  a 
promissory  note  against  a  remote  assignor,  alleging  the  insolvency 
of  the  maker,  etc.  A  general  demurrer  was  filed  to  the 
declaration  *  which  I  sustained  at  the  circuit,  without  any  [*251] 
particular  examination  of  the  question  presented,  and  on 
the  implied  admission  and  understanding  that  our  statute  in  rela- 
tion to  assigned  promissory  notes  was  similar  to  those  of  Virginia, 
Kentucky  and  Indiana,  on  the  same  subject.  The  sustaining  of 
the  demurrer  is  assigned  here  as  error.  An  examination  of  those 
statutes,  especially  those  of  Virginia  and  Kentucky,  will  show  that 
there  is  no  resemblance  between  them,  and,  therefore,  adjudica- 
tions upon  them  cannot  explain  our  statute,  or  give  to  it  a  con- 
struction. 

The  act  of  Virginia,  passed  in  October,  1786,*  provides  as  fol- 
lows: "An  action  of  debt  may  be  maintained  upon  a  note  or 
writing,  by  which  the  person  signing  the  same  shall  promise  or 
oblige  himself  to  pay  a  sum  of  money,  or  quantity  of  tobacco  to 
another.  Assignments  of  bonds,  bills,  and  promissory  notes,  and 
other  writings  obligatory  for  payment  of  money  or  tobacco,  shall 
be  valid,  and  an  assignee  of  any  such  may,  thereupon,  maintain  an 
action  of  debt,  in  his  own  name,  but  shall  allow  all  just  discounts 
not  only  against  himself,  but  against  the  assignor,  before  notice  of 
the  assignment  was  given  to  the  defendant." 

The  act  of  Kentucky,  approved  February  10th,  1798,  differs  only 
in  its  phraseology  from  that  of  Virginia  just  recited.  It  provides 
that  "  All  bonds,  bills,  or  promissory  notes,  whether  for  money  or 
property,  shall  be  assignable;  and  it  shall  and  may  be  lawful  for 
the  assignor  of  any  such  bond,  bill  or  note,  to  sue  for  the  same  in 

'Henning's  Statutes,  359. 
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the  same  manner  the  original  obligee  or  payee  might  or  could  do; 
provided  always,  that  the  defendant  shall  be  allowed  all  discounts 
under  the  rules  and  regulations  jDrescribed  by  law,  he  can  prove  at 
the  trial,  either  against  the  plaintiff  or  the  original  obligee  or  payee, 
before  notice  of  the  assignment;  and  provided  always,  that  nothing 
in  this  act  contained  shall  be  so  construed  as  to  change  the  nature 
of  the  defense,  either  in  law  or  equity,  that  any  defendant  or 
defendants  may  have  against  the  assignee  or  assignees,  or  the  orig- 
inal assignor  or  assignors.'"  These  assignments  may  be  by  separ- 
ate writing.*^  Under  this  act  it  was  held  in  the  case  of  Drake  v. 
Johnson,^  that  the  assignee  could  not  maintain  an  action  against  a 
remote  assignor,  for  the  reason  that  there  is  no  privity  between 
them.  In  the  case  of  Wood  v.  Jierthoud,*  it  was  held  that  the 
right  of  action  under  this  statute,  by  the  immediate  assignee  against 
the  assignor,  arises  out  of  a  failure  of  consideration,  where  the 
maker  is  shown  to  be  insolvent,  A  failure  to  coerce  payment  by 
suit  out  of  the  maker,  raises  an  implied  contract  to  refund  the  con- 
sideration received  for  the  assignment,  and  it  is  upon  that  the 
assignor  is  held  liable.' 

Under  the  act  of  Virginia,  the  Supreme  Court  of  the 
[*252]  United  *States,  in  the  case  of  MandevUle  et  al.  v.  Riddle 
et  al.,^  observes,  "that  the  act  is  silent  with  respect  to  the 
claim  of  the  assignee  against  the  assignor,  and  it  was  long  a  doubt 
whether  the  assignor  became  liable  on  his  mere  assignment,  though 
that  doubt  was  settled  in  favor  of  such  liability.  It  was  also  a 
question  whether  the  assignee  could  have  recourse  to  any  other 
than  his  immediate  assignor.  As  the  act  of  assembly  gives  no 
right  to  sue  the  assignor,  such  an  action  can  only  be  maintained  on 
the  promise  which  the  law  implies  from  the  assignment,  and  conse- 
quently can  only  be  sustained  by  and  against  the  person  to  and 
from  whom  the  law  implies  such  a  promise  to  have  been  made. 
As  the  assignment  is  made  to  a  particular  person,  the  law  implies 
a  promise  to  that  person;  but  it  raises  no  promise  to  any  other. 
There  is  no  fact  on  which  to  imply  such  promise.  In  the  language 
of  the  books,  there  is  a  privity  between  the  assignor  and  his  imme- 
diate assignee;  but  no  privity  is  perceived  between  the  assignor  and 
his  remote  assignee.  The  implied  promise  growing  out  of  the 
indorsement,  is  not  considered  as  having  been  made  assignable  by 
the  act  of  assembly,  and  therefore  the  assignee  of  that  promise  can 
not  maintain  an  action  of  indebitatus  assumpsit  on  it."  The  same 
doctrine  is  established  in  the  case  of  Harris  v.  Johnston,''  in  Rid- 
dle et  al.  V.  Mandeville  et  al.,^  and  all  the  decisions  are  collected  in 
a  note  to  the  case  of  The  Rank  of  the  United  States  v.  Weisiger.' 

It  will  be  seen  that  the  ground  of  these  decisions  is  the  implied 
promise  growing  out  of  the  indorsement  or  assignment,  which  may 
be  on  a  paper  or  by  a  writing  separate  from  the  note  itself,  which 

•  1  Statutes  of  Kentucky,  99.  2  3  Bibb,  83. 

3 Hardin,  218.  < 4  J.  J.  Marsh.,  304. 

sSmallwoodv.  Woods,  1  Bibb,  545.  «!  Peters'  Cond.  R.,  314. 

7 1  Peters'  Cond.  R.,  545.  83  Peters'  Cond.  R.,  269. 
»  2  Peters,  338. 
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implied  promised  is  not  made  assignable  by  the  act,  and  for  that 
reason,  the 'assignee  of  that  promise  can  not  maintain  an  action  upon 
it.  The  act  is  not  sufficiently  broad  and  comprehensive  to  give  the 
action  to  the  remote  assignee. 

The  statute  of  Indiana,  passed  in  1818,  declares  that  promissory 
notes,  etc.,  "shall  be  and  they  are  hereby  made  assignable  by 
indorsement  thereon,  under  the  hand  or  hands  of  such  person  or 
persons,  etc.,  so  as  absolutely  to  transfer  and  vest  the  property 
thereof  in  each  and  every  assignee  or  assignees  successively,"  etc., 
^'and  such  assignee  or  assignees  may  have  their  action  or  suit 
against  him,  her,  or  them,  who  indorsed  the  same,  having  used  due 
diligence,  etc.,  to  obtain  the  money  of  the  maker,"  etc. 

In  the  case  of  Bullitt  v.  Scribner,^  it  was  held  that  assignments 
of  promissory  notes  are  not  governed  by  the  law  of  merchants;  and 
in  the  case  of  J/c  Carty  v.  Hhea,^  it  was  held  that  an  assignee 
of  a  promissory  note  can  not  sue  a  remote  assignor,  where  the 
note  assigned  is  not  governed  by  the  law  of  merchants,  and  refer- 
ence is  made  to  the  case  of  Drake  v.  Johnston,^  and 
* Mandeville  et  al.  v.  Riddle  et  al.,*  reported  in  1  Peters'  [*253] 
Cond.  R.,  314.  Reference  being  made  to  these  cases  to 
support  the  decision  by  the  Supreme  Court  of  Indiana  under  the 
statute  of  that  state,  is  an  acknowledgment  that  it  is  similar  to  the 
statute  of  Virginia;  that  it  is  no  more  comprehensive  in  its  terms 
than  that  statute;  and  as  no  action  is  given  to  the  last  assignee 
against  a  remote  assignor,  by  the  act,  the  implied  promise  arising 
out  of  the  indorsement  not  being  assignable,  the  assignee  of  that 
promise  could  not  maintain  the  action. 

Let  us  now  examine  our  statute  upon  the  subject,  for  it  is  by  it 
that  this  question  is  to  be  decided.  The  right  to  assign  paper  of 
this  description,  so  as  to  vest  the  property  and  the  action  in  the 
assignee,  is  not  a  common  law  right,  but  depends  wholly  upon 
statute. 

Our  statute  provides  in  the  first  section,  after  stating  the  legal 
effect  and  consequences  of  making  promissory  notes,  bonds,  due 
bills,  etc.,  that  "  Any  such  note,  bond,  bill,  or  other  instrument  in 
Avriting,  made  payable  to  any  person  or  persons,  shall  be  assignable 
by  indorsement  thereon,  under  the  hand  or  hands  of  such  person 
or  persons,  and  of  his,  her,  or  their  assignee  or  assignees,  in  the 
same  manner  as  bills  of  exchange  are,  so  as  absolutely  to  transfer 
and  vest  the  property  thereof  in  each  and  every  assignee  or 
assignees  successively."  It  then  provides  that  the  assignee  may 
institute  and  maintain  the  same  kind  of  action  against  the  maker 
that  the  payee  or  obligee  might  have  maintained.  The  second  sec- 
tion declares  that  "  Every  assignor  or  assignors,  or  his,  her,  or 
their  heirs,  executors,  or  administrators  of  every  such  note,  bond, 
bill,  or  other  instrument  in  writing,  shall  be  liable  to  the  action  of 
the  assignee  or  assignees  thereof,  or  his,  her,  or  their  executors,  or 
administrators,  if  such  assignee  or  assignees  shall  have  used  due 

1 1  Blackf .  ,14.  21  Blackf . ,  55. 

3  Hardin,  218.  *1  Cranch,  290. 
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diligence  by  the  institution  and  prosecution  of  a  suit  against  the 
maker,"  etc.,  with  a  proviso,  that  if  the  institution  of  such  suit 
would  have  been  unavailing,  or  that  the  maker  or  makers  had 
absconded  or  left  the  state,  when  such  assigned  note,  etc.,  became 
due,  the  assignee  may  recover  against  the  assignor,  as  if  due  dili- 
gence by  suit  had  been  used.  A  marked  diffei'ence  will  be  at  once 
perceived  between  this  act  and  the  others  cited,  out  of  which  the 
decisions  referred  to  have  arisen. 

A  fair  construction  of  this  statute  excludes  the  idea  of  a  right 
of  action  accruing  to  the  assignee  out  of  the  implied  promise  grow- 
ing out  of  the  indorsement,  for  it  is  expressly  provided  that  every 
assignor  or  assignors  shall  be  liable  to  the  action  of  the  assignee  or 
assignees  of  every  such  note,  if  due  diligence  has  been  used  against 
the  maker,  or  an  excuse  for  want  of  diligence  shown.  This  is  not 
the  provision  in  the  statute  of  Indiana,  nor  is  there  any  similar  pro- 
vision in  any  statute  to  which  reference  has  been  made. 
[*254]  The  *manifest  intention  of  our  act  is  to  give  the  last 
assignee  the  full  benefit  of  all  the  assignments.  The  policy 
of  such  an  enactment  is  obvious.  Such  being  the  condition  of  the 
last  assignee,  paper  of  this  description  gains  more  credit  in  com- 
munity. Such  paper  is  not  taken  on  the  faith  of  the  maker,  but 
upon  the  faith  of  the  indorsements.  They  are  looked  to  as  the 
means  by  which  the  note  is  to  be  paid.  The  condition  of  the  last 
assignee,  if  he  had  no  remedy  against  his  I'emote  assignor,  would 
not  be  improved  at  all  by  a  multitude  of  assignments.  The  first 
assignor,  by  placing  his  name  upon  the  note,  gives  it  the  weight  of 
that  name  in  community;  he  gives  the  note  character;  he  declares, 
by  his  indorsement,  to  all  to  Avhom  the  note  may  come,  in  a  fair 
course  of  business,  that  the  maker  is  able  to  pay  it:  and  if  he  is 
not  able  and  does  not  pay  after  due  diligence  is  used  to  coerce  it, 
that  then,  in  that  event,  he  will  pay  it.  This  is  the  contract  which 
he  makes  with  every  person  who  may  become  the  owner  of  the  note 
by  assignment;  not  only  with  his  immediate  assignee, , but  with  all 
subsequent  assignees,  and  is  made  liable  on  such  contract  by  the 
express  terms  of  the  second  section  of  our  statute.  Every  assignor 
shall  be  liable  to  the  assignee.  Such  liability  is  several  and  attaches 
in  favor  of  each  assignee.  An  express  liability  being  thus  created 
by  the  act,  it  is  unnecessary  there  should  be  a  privity  of  contract 
between  the  remote  assignor  and  the  last  assignee.  The  i-easoning 
of  the  several  courts,  then,  whose  decisions  have  been  cited  as 
having  been  made  on  the  statutes  of  Virginia  and  Kentucky,  has 
no  weight  in  this  case.  The  promise  or  contract  growing  out  of 
the  indorsement,  is,  by  our  act,  made  assignable,  and,  therefore, 
the  assignee  of  such  a  promise  or  contract  can  maintain  an  action 
upon  it.  The  indorsement  is  on  the  paper  itself;  it  accompanies  it 
everywhere,  and  by  successive  assignments,  in  the  same  way,  each 
one  becomes  a  contract  of  the  same  character,  to  pay  to  the  last 
assignee,  in  case  the  maker  is  unable  to  pay.  He  is  to  have  the 
benefit  of  each  and  every  assignment.  If  this  were  not  the  case, 
the  situation  of  the  last  assignee  would  be  hopeless,  with  an' 
insolvent  maker,  and  intei-mediate  assignors  in  the  same  condition,. 
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although  there  be  a  good  assignor  upon  the  note.  This  considera- 
tion of  itself  would  determine  the  question  of  the  liability  of  a 
remote  assignor. 

Some  objections  were  taken  on  the  argument  to  the  declaration. 
We  think  the  allegations  therein  are  sufficiently  technical  and  cor- 
rect. The  cause  of  action,  liability  of  the  defendant,  and  breach, 
are  well  stated.  The  judgment  is  therefore  reversed,  and  the  cause 
remanded,  Avith  leave  to  the  defendant  below  to  withdraw  the 
demurrer  and  plead. 

Judgment  reversed. 

Note.  The  statutes  of  Virginia,  Kentucky,  and  Indiana,  and  all  the 
decisions  under  them,  are  collated  in  the  Appendix  to  3  Scam.  579.  See  the 
case  of  HiJborn  v.  Artus  et  al.,  post. 


♦George  Gr.    Adams,  appellant,   v.    David   Wooldridge,    [*255] 

appellee. 

Appeal  from  Menard. 

it  is  no  defense  to  an  action  upon  a  promissory  note,  by  the  assignee  against  the  maker, 
where  the  note  was  assigned  before  it  became  due,  for  a  valuable  consideration,  with- 
out notice,  that  the  consideration  of  the  note,  between  the  maker  and  payee,  was 
a  wager  on  the  result  of  the  presidential  election,  (a) 

The  statute  making  promissory  notes  assignable,  gives  the  maker  but  one  defense  to  the 
note  when  in  the  hands  of  a  bona  fide  assignee  who  received  it  before  it  become  due, 
and  that  defense  consists  in  showing  that  fraud  or  circumveniionwas  used  in  obtaining 
the  making  or  execution  of  the  note. 

The  rule  seems  to  be  inflexible,  that  no  defense  shall  be  allowed  against  a  bona  fide  holder 
of  a  promissory  note,  unless  it  is  authorized  by  a  statute  declaring  the  contract  void. 

This  cause  was  heard  in  the  court  below,  before  the  Hon.  Samuel 
H.  Treat,  at  the  November  term,  1841,  of  the  Menard  Circuit 
Court.  Judgment  was  rendered  for  the  plaintiff  for  887.98  dam- 
ages and  the  defendant  appealed  to  this  court. 

The  facts  in  the  case  are  fully  stated  in  the  opinion  of  the  court. 

J.  D.  Urquhart  and  S.  Strong,  for  the  appellant,  relied  upon  the 
following  points  and  authorities: 

1.  A  wager  contract  is  void  at  common  law:  1  Kent's  Com., 
466-7;  2  Kent's  Com.,  365-6;  1  Comyn  on  Cont.,  31-2;  11  Johns., 
23;  12  Johns.,  376;  Chit,  on  Cont.,  395,  and  authorities  there 
referred  to  ;  Alleii  v.  Hearne,  1  Term  R.,  56. 

2.  A  wager  contract,  like  the  present,  is  forbidden  by  the  spirit 
of  the  act  of  the  general  assembly  of  Illinois,  passed  at  the  session 
of  1838-9,  against  betting  on  elections:  1  Comyn  on  Cont.,  34;  4 
Dallas,  269;  Chit,  on  Cont.,  513-14. 

3.  That  a  contract  arising  out  of  a  wager  on  an  election  of  a 

(»)  Accord  Shirley  v.  Howard,  53  111.,  455. 

Mere  illegahty  of  consideration  is  not  sufficient  to  avoid  a  note  in  the  hands  of  an  inno- 
cent assignee,  unless  such  note  is  declared  void  by  statute.    Conklin  v.  Underhill,  post,  338. 
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high  public  officer,  being  void  in  its  creation,  cannot  become  valid 
by  assignment,  though  such  assignment  be  made  before  said  note 
is  due  and  payable,  and  the  assignee  take  the  same  for  value,  and 
"without  notice  of  the  consideration:  V  Bac.  Abr.,  title  Statutes, 
letter  I. 

4.  That  the  act  of  the  general  assembly  of  Illinois  in  relation  to 
promissory  notes,  does  not  contemplate  nor  warrant  the  assignment 
of  notes  like  the  one  in  controversy,  nor  protect  them  when 
assigned,  in  the  hands  of  the  assignee:  R.  L.,  482-3;  Chit,  on 
Bills,  94,  547. 

5.  That  it  was  competent  for  the  defendant  in  the  court  below 
to  insist  on  his  right  to  show  the  consideration  of  said  note,  and 
the  court  erred  in  arresting  the  evidence  offered  for  that  purpose 
on  the  trial. 

[*256]       *A.  T.  Bledsoe  and  B.  S.  Edwards,  for  the  appellee,  cited 
1  Harrison's  Dig.,  526;    1  Selwyn's  K  P.,  323;    Chit,   on 
Bills,  109-10,  115-16;  6  Wend.,  615,  et  seq.;  Gale's  Stat.,  525,  sees. 
6,  527;  1  Scam.,  103,  583;  Douglass,  744. 

Treat,  Justice,  delivered  the  opinion  of  the  court.' 

This  was  an  action  originally  instituted  by  Wooldridge,  the  appel- 
lee, against  Adams,  the  appellant,  before  a  justice  of  the  peace  of 
Menard  county.  The  justice  gave  judgment  for  Wooldridge,  and 
Adams  prosecuted  an  appeal  to  the  Circuit  Court,  where  the  cause 
was  tried  by  a  jury.  The  bill  of  exceptions  shows  that  on  the  trial 
in  the  Circuit  Court,  Wooldridge,  to  sustain  his  action,  read  in  evi- 
dence a  promissory  note  made  by  Adams  on  the  18th  of  January, 
1841,  by  which  he  promised  to  pay,  on  or  before  the  10th  of  Sep- 
tember thereafter,  to  one  McCoy,  the  sum  of  $84,  for  value  received, 
which  note,  on  the  15th  of  February,  1841,  was  assigned  by  McCoy 
to  one  Taylor,  by  indorsement  thereon  in  writing  for  value  received, 
and  subsequently,  and  before  the  note  became  due,  was  assigned, 
in  the  same  manner  by  Taylor  to  Wooldridge.  Adams  then  called 
a  witness,  and  offered  to  prove  by  him  that  the  note  was  given  in 
consideration  of  a  wager  on  the  result  of  the  late  presidential 
election,  made  between  Adams  and  McCoy,  the  pa5-ee,  and  for  no 
other  consideration;  to  the  introduction  of  which  testimony  Wool- 
dridge objected;  the  court  sustained  the  objection,  and  the  witness 
was  not  permitted  to  answer.  The  jury  found  for  Wooldridge  the 
amount  of  the  note,  and  judgment  was  entered  on  the  verdict. 

To  reverse  this  judgment  Adams  brings  an  appeal  to  this  court, 
and  assigns  for  error  the  decision  of  the  court  in  refusing  to  permit 
the  evidence  offered  to  go  to  the  jury. 

It  is  contended  that  the  evidence  was  admissible,  because  it 
showed  that  the  note  was 'given  on  an  illegal  consideration,  and, 
therefore,  no  recovery  could  be  had  upon  it.  Without  determining 
the  question  as  to  the  validity  of  the  note  between  the  original 

'  Wilson,  Chief  Justice,  was  not  present  at  the  argument  of  this  cause,  and 
gave  no  opinion. 
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parties,  we  proceed  to  inquire  if  a  recovery  can  be  had  when  the 
action  is  brought  on  the  note  by  a  third  person,  to  whom  it  was 
assigned  before  it  became  due,  for  a  valuable  consideration,  and 
Avho  had  no  notice  of  the  consideration  for  which  it  was  given. 
The  indorsements  on  the  note  show  that  it  was  assigned  to  Wool- 
dridge  before  the  day  of  payment,  and  for  a  valuable  considera- 
tion, and  the  presumption  follows,  in  the  absence  of  any  evidence 
lo  the  contrary,  that  he  had  no  notice  of  the  original  consideration. 
What  then  are  the  rights  of  Wooldridge?  Our  statute  '  making 
jiromissory  notes  assignable,  gives  the  maker  but  one  defense 
*to  the  note  when  in  the  hands  of  a  hotia  jide  assignee  [*257] 
who  received  it  before  it  became  due,  and  that  defense  con- 
sists in  showing  that  fraud  or  circumvention  was  used  in  obtaining 
the  making  or  execution  of  the  note. 

The  statute  against  gaming,'^  passed  subsequently,  declares  all 
notes,  etc.,  made  or  executed,  where  the  consideration,  in  whole  or 
part,  is  for  any  money,  etc.,  won  by  gaming  or  playing  at  cards  or 
other  games,  void  and  of  no  effect,  whether  in  the  hands  of  the  payee 
or  assignee,  (a)  These  are  the  only  defenses  the  statute  allows  the 
maker  of  the  note  to  interpose  against  a  bona  fide  holder,  who 
receives  it  by  assignment  before  it  becomes  due.  It  is  manifest 
the  evidence  excluded  did  not  tend  to  establish  either  of  these 
defenses. 

It  is  said,  however,  that  the  "Act  to  prohibit  betting  on  elec- 
tions," passed  February  15th,  1839,^  renders  a  note  founded  on  such 
consideration  void  in  whosoever  hands  it  may  be.  That  act  makes 
any  person  Avho  shall  bet  or  wager  any  money,  property  or  valuable 
thing,  on  the  result  of  any  election  held  under  the  laws  or  constitu- 
tion of  this  state,  liable  to  indictment  and  punishment,  but  does 
not  declare  a  note  or  contract  made  on  such  consideration  void.  If 
that  act  is  to  be  so  construed  as  to  include  in  its  provisions  a  wager 
on  the  presidential  elections,  it  may  result  that  a  note  given  in  con- 
sideration of  such  a  wager  will  be  void  in  the  hands  of  the  payee, 
and  an  assignee  receiving  it  after  maturit}'^,  or  before,  where  he  had 
notice  of  the  consideration.  In  England  there  were  but  two  cases 
in  which  a  note  or  bill  was  void,  in  the  hands  of  an  innocent  holder, 
for  a  valuable  consideration,  and  those  were,  where  the  considera- 
tion was  for  money  won  at  play,  or  for  an  usurious  debt;  and  those 
defenses  were  based  on  statutes  declaring  the  note  or  bill  founded 
on  such  considerations  absolutely  void.  And  "the  rule  seems  to  be 
inflexible  that  no  defense  shall  be  allowed  against  the  bona  fide 
holder,  unless  it  is  authorized  by  a  statute  declaring  the  contract 
void."  *  This  rule  is  applicable  to  promissory  notes  made  assign- 
able by  our  statute,  whenever  the  note  is  in  the  hands  of  a  holder 

1  R.  L.,  483;  Gale's  Stat.,  526.  2  R.  L.,  320;  Gale's  Stat.,  231. 

3  Laws  of  1838-9,  109. 

4  Chitty  on  Bills,  116;  6  Wend.,  615;  3  Kent's  Com.,  79. 


(a)  As  to  wagers  upon  result  of  elections,  see  McClurlien  v.  Detrich,  33  HI.,  350,  and 
Ewell's  note;  jStcas  v.  Nichols,  66  1)1.,  41. 
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Avho  has  paid  value  for  it,  and  received  it  by  assignment,  before  the 
day  of  payment,  without  notice  of  the  consideration. 

With  this  limitation,  the  rights  of  the  assignee  against  the  maker 
are  the  same  as  those  of  the  holder  of  a  bill  of  exchange  under  the 
law  of  merchants,  or  a  promissory  note  under  the  statute  of  Anne. 
If  this  view  of  the  case  be  correct,  the  testimony  sought  to  be  intro- 
duced constituted  no  defense,  and  was  properly  rejected. 

Judgment  affirmed. 

A  motion  for  a  rehearing  was  made  in  this  case,  and  denied. 


[258]   *Orestes   A.    Wright,   appellant,   v.   Lyman   B.   Bennett, 

appellee. 

Appeal  from  Stephenson. 

The  term  "owner"  in  the  "Act  to  prevent  trespassing  by  cutting  timber,"  means  a  person 
who  has  an  estate  in  fee  simple:  and  it  is  not  sufficient,  in  an  action  of  debt  by  the 
owner,  to  recover  the  penalty  given  by  the  statute  for  cutting  trees,  to  allege  that  they 
were  cut  and  carried  away  from  the  close  of  the  plaintiff;  to  recover,  the  plaintiff  must 
show  himself  the  owner  of  the  land  from  which  the  trees  were  cut  and  carried 
away,   (a) 

The  term  "  close,"  in  its  common  acceptation,  means  an  inclosed  field;  but  in  law  it  rather 
denotes  the  interest  of  the  party  in  the  land,  whether  inclosed  or  not.  It  signifies  any 
Interest  which  will  enable  the  party  to  maintain  trespass  for  an  injury  to  the  real  prop- 
erty or  to  the  mere  possession. 

Where  a  declaration  is  substantially  defective,  and  the  default  of  the  defendant  is  taken, 
and  damages  assessed  by  a  jury,  the  judgment  should  be  arrested,  on  motion  of  the 
defendant. 

This  cause  was  heard  in  the  court  below  at  the  April  term,  1841, 
before  the  Hon.  Thomas  C.  Browne  and  a  jury.  The  defendant 
appealed  to  this  court. 

JS!  D.  Baker  and  A.  T.  Bledsoe,  for  the  appellant,  cited  2  Chit. 
Plead.,  865-6;  2  Blac.  Com.,  17,  note;  2  Coke,  55. 

0.  Peters  and  N.  H.  Purple,  for  the  appellee,  cited  1  Chit.  Plead., 
104,  159. 

Treat,  Justice,  delivered  the  opinion  of  the  court: 
■  This  was  an  action  of  debt,  instituted  in  the  Stephenson  Circuit 
Court  by  Bennett,  the  appellee,  against  Wright,  the  appellant. 
The  declaration  alleges  that  the  defendant  broke  and  entered  the 
close  of  the  plaintiff,  and  cut  and  carried  away  certain  trees  growing 
thereon,  whereby  an  action  accrued  to  the  plaintiff,  to  recover  the  pen- 
.alty  imposed  by  the  statute  to  prevent  trespassing,  by  cutting  timber. 
The  default  of  Wright  was  entered,  and  a  jury  sworn,  who  assessed 

((/)  See  R.  S.  18~4,  tit.  "Timber,"  §  5  ei  seg. 

The  word  "owner"  in  this  act  means  one  having  an  estate  in  fee  simple  and  the  person 
suing  as  owner  must  aver  and  prove  such  an  estate.  Jarrott  v.  Vaughn.  2  Gil.,  132;  Clai/ 
r.  Boi/er,  5  Gil.,  .500;  Mason  v.  Park,  post,  532.  And  absence  of  proof  of  title  cannot  be  sup- 
plied by  proof  of  po.ssession.  Whitesides  v.  Dirers,  4  Scam.,  336.  And  the  owners  of  th* 
land  must  all  join  in  the  action.    Edwards  v.  Hill,  11111,22. 
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the  plaintiff's  damages  at  six  cents.  Wright  afterwards  appeared 
and  moved  in  arrest  of  judgment,  on  the  ground  of  the  insufficiency 
of  the  declaration,  but  the  court  denied  the  motion,  and  rendered 
judgment  for  the  damages  assessed  by  the  jury.  Wright  prose- 
cutes an  appeal  to  this  court,  and  assigns  several  causes  for  error, 
only  one  of  which  will  be  considered.  That  assignment  is,  that  the 
court  erred  in  denying  the  motion  in  arrest  of  judgment. 

The  statute  to  prevent  trespassing  by  cutting  timber,'  provides 
that  every  person  who  shall  cut,  fell,  box,  bore,  destroy,  or  carry 
away  any  trees  standing  or  growing  upon  land  belonging  to  any 
other  person,  without  first  having  obtained  permission  so  to 
*do,  from  the  owner  of  such  land,  shall  forfeit  and  pay  for  [*259] 
each  tree  a  certain  penalty  therein  named.  It  further  pro- 
vides that  the  penalty  may  be  recovered,  with  the  costs  of  suit, 
either  by  action  of  debt,  in  the  name  and  for  the  use  of  the  owner 
of  the  land,  or  by  action  qid  tarn,  in  the  name  of  any  person  who 
will  first  sue  for  and  recover  the  same,  one  half  for  the  use  of  the 
person  so  suing,  and  the  other  half  for  the  use  of  the  owner  of  the 
land.  This  is  not  a  qui  tarn  action,  to  recover  the  penalty  for  the 
use  of  the  individual  instituting  the  suit  and  the  owner  of  the  land, 
but  an  action  by  the  appellee,  claiming  the  whole  penalty.  To 
recover,  therefore,  he  must  show  that  he  is  the  owner  of  the  land 
from  which  the  trees  were  cut  and  carried  away. 

Is  his  ownership  shown  by  his  delaration?  It  alleges  that  the 
trees  were  cut  and  carried  away  from  his  close.  "  The  term  close, 
in  its  common  acceptation,  means  an  inclosed  field;  but  in  law  it 
rather  denotes  the  interest  of  the  jDarty  in  the  land,  whether  inclosed 
or  not.  It  signifies  any  interest  which  will  enable  the  party  to 
maintain  trespass  for  an  injury  to  real  property,  or  to  the  mere 
possession."  In  such  actions  which  may  be  brought  as  well  by  a 
person  having  only  a  possessory  right,  as  by  a  person  having  the 
legal  estate,  the  declaration  alleges  an  injury  to  the  plaintiff's  close. '^ 
A  party  may,  therefore,  have  a  close  in  the  land,  and  not  have  an 
estate  in  fee  simple,  the  kind  of  estate  the  legislature,  no  doubt, 
intended  by  the  term  owner.  This  is  a  penal  action,  and  the  plain- 
tiff ought  clearly  to  show  himself  entitled  to  recover.  For  ought 
that  appears  in  the  declaration,  he  may  only  have  a  temporary  right 
to  the  possession,  while  the  title  is  in  another  person,  or  in  the  gov- 
ernment. The  declaration,  being  substantially  defective,  was  not 
aided  by  the  verdict,  and  the  motion  in  arrest  of  judgment  should 
have  been  sustained. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  costs. 

Judgment  reversed. 

» R.  L..  602;  Gale's  Stat.,  679.  2 1  Chit.  Plead.,  638. 

Note  — See  Gushing  v.  Dill,  2  Scam.,  461. 
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William  Troy,  appellant,  v.  Owen  Reilley,  appellee. 

Appeal  from  Jo  Daviess. 

Where  a  motion  for  a  new  trial,  on  the  ground  of  newly  discovered  evidence,  is  overruled 
in  the  Circ-uit  Court,  unless  the  affidavit  upon  which  the  motion  is  based,  is  set  out  in 
a  bill  of  exceptions,  the  Supreme  Court  cannot  determine  whether  there  is  error  in  the 
decision. 

There  can  be  no  doubt  that  a  court  may,  where  any  of  its  files  are  lost  or  destroyed  per- 
mit new  papers  to  be  filed;  but  all  applications  of  this  description  are  necessarily 
addressed  to  the  discretion  of  tlie  court.    The  court  must  not  only  be  satis- 

r*QftnT  ''^  *'''■  ^^®  '''^^  "-"^  destruction  of  the  papers,  but  that  the  proposed  substi- 

L'-bUJ  tutes  are  true  copies  of  the  papers  lost.    If  the  court  has  any  doubt,  on 

either  of  these  grounds,  the  permission  to  supply  the  lost  papers  ought  not 
to  be  given. 

This  cause  was  heard  in  the  court  below,  before  the  Hon.  Thomas 
C.  Browne. 

S.  Strong,  for  the  appellant. 

E.  D.  Baker  and  A.  T.  Bledsoe,  for  the  appellee. 

Lock  WOOD,  Justice,  delivered  the  opinion  of  the  court: 

Reilley  brought  an  action  of  assumpsit  against  Troy,  for  goods 
sold  and  delivered,  and  recovered  judgment  in  the  court  below. 
Troy  moved  for  a  new  trial,  on  the  ground  of  newly  discovered 
evidence.  This  motion  was  grounded  on  an  affidavit  of  Troy,  but 
Avas  overruled  by  the  Circuit  Court.  To  this  decision  exception 
was  taken,  and  a  bill  of  exceptions  signed  and  filed,  and  the  cause 
appealed  to  this  court.  On  the  coming  up  of  the  transcript  of  the 
record,  the  affidavit  of  Troy  was  not  inserted  therein;  the  clerk 
certifying  that  the  same  was  lost,  and  not  to  be  found  on  file  in  his 
office.  The  cause  was  continued  at  the  last  term  of  this  court,  and 
at  the  last  October  term  of  the  Circuit  Court  of  Jo  Daviess  county, 
Troy  filed  his  affidavit,  stating  the  loss  of  his  previous  affidavit, 
and  its  contents,  as  near  as  he  could  remember,  and  also  an  affidavit 
of  his  attorney,  stating  that  the  facts  stated  by  Troy,  in  his  last 
mentioned  affidavit,  corresponded  with  his  recollection,  and  that 
he  believed  them  to  be  true,  and  moved  the  court  for  leave  to  file, 
inine  pro  tunc,  the  said  last  mentioned  affidavits,  in  support  of  a 
motion  for  a  new  trial,  which  Avas  prayed  for  before  the  rendition 
of  the  judgment  in  the  court  below.  This  motion  was  overruled, 
and  Troy  excepted.  Troy  now  assigns  the  following  errors,  to 
wit: 

First.  The  court  erred  in  not  gi-anting  a  ncAV  trial  as  prayed  for 
in  the  court  below; 

Second.  The  court  erred  in  overruling  the  motion  of  the  defend- 
ant in  the  court  beloAV  to  file  copies  of  said  affidavits  which  were 
lost,  nunc  pro  tunc,  and  in  not  permitting  said  affidavits,  or  copies 
thereof,  to  be  filed  in  said  cause,  nunc  pvo  tunc,  and  thei-«by  to 
become  a  part  of  the  record; 


XoTE.— See  Troy  v.  Reilley,  ante,  19,  and  note. 
252 


SPEmGFIELD.  260 


Aldrich  v.  Sharp. 


Third.  The  court  erred  in  not  permitting  the  record  to  be  per- 
fected, by  causing  the  necessary  papers  therein  to  be  filed  for  that 
purpose. 

The  first  error  assigned  lias  no  foundation  to  base  it  upon.  The 
first  bill  of  exceptions  not  containing  the  affidavit  made  by  Troy, 
this  court  has  no  means  of  ascertaining  whether  the  court  below 
should  have  granted  a  new  trial  or  not. 

The  application  of  the  defendant  below  to  file  his  affidavit,  and 
that  of  his  attorney,  nunc  pro  tunc,  as  grounds  of  his  motion 
for  a  *new  trial,  was  a  motion  addressed  to  the  sound  dis-    [*261] 
cretion  of  the  court,  and  the  refusal  of  the  court  below  can 
not  consequently  be  assigned  for  error. 

The  last  error  assigned  is  equally  untenable.  "  There  can  be  no 
doubt  that  a  court  may,  where  any  of  its  files  are  lost  or  destroyed, 
permit  new  papers  to  be  filed,  but  all  applications  of  this  descrip- 
tion are  necessarily  addressed  to  the  discretion  of  the  court.  The 
court  must  not  only  be  satisfied  of  the  loss  or  destruction  of  the 
papers,  but  that  the  proposed  substitutes  are  true  copies  of  the 
papers  lost.  If  the  court  has  any  doubt,  on  either  of  these  grounds, 
the  permission  to  supply  the  lost  papers  ought  not  to  be  given." 

The  judgment  below  is  affirmed  with  costs. 

Judgment  affirmed. 


Note.    See  Trvy  ©.  Beilleyi  ante,  19. 


Dixnbar  Aldrich,  plaintiff  in  error,  v.   John  Sharp,  defendant 

in  error. 

Error  to  Adams. 

It  is  the  duty  of  a  court  of  chancery,  in  rendering  a  decree  of  foreclosure  of  a  mortgage, 
to  ascertain  the  amount  of  principal  and  interest  due  on  the  mortgage  at  the  time  the 
decree  is  made,  either  by  reference  to  the  master  or  by  a  computation  by  the  court, 
and  to  direct  the  payment  of  the  amount,  (a) 

Where  a  decree  of  foreclosure  of  a  mortgage  is  obtained  in  chancery,  the  contract  is  at 
an  end,  being  merged  in  the  decree,  and  the  decree  is  controlled,  not  by  the  contract, 
but  by  the  statute,  which  gives  interest  at  the  rate  of  six  per  centum  per  annum.  (i>) 

It  is  a  well-established  principle  that  where  a  court  of  chancery  obtains  jurisdiction  of 
the  subject  matter  of  a  suit  it  will  r>-tain  the  jurisdiction,  to  the  end  that  complete 
justice  may  be  done  between  the  parties.  It  has  the  power,  upon  a  bill  to  foreclose  a 
mortgage,  to  decree  a  sale  of  the  mortgaged  premises,  and  thereby  to  pass  the  title 
to  the  purchaser,  and  will  put  him  in  possession,  instead  of  driving  him  to  his  action 
of  ejectment. 

Where  the  decree  of  foreclosure  directs  the  mortgagor,  or  the  party  in  possession  of  the 
mortgaged  premises,  to  surrender  up  the  possession  to  the  purchaser,  the  court,  upon 
an  affidavit  showing  the  service  of  a  copy  of  the  order,  accompanied  with  a  demand 
of  the  possession,  and  a  refusal  of  the  party  to  comply,  will  issue  a  writ  of  execution 
of  the  order  to  put  the  purchaser  in  possession.  But  where  the  decree  of  foreclosure 
contains  no  such  order,  the  court,  on  motion,  will  make  the  order,  and  upon  the  like 
service  of  a  copy,  and  demand  of  possession,  the  court  will,  on  motion,  and  without 
notice,  order  an  injunction  against  the  party  to  deliver  possessidn,  and  then  on  an 
affidavit  of  the  service  of  the  injunction  and  refusal  to  deliver  possession,  a  writ  of 
assistance  to  the  sheriff  to  put  the  purchaser  in  possession,  issues  of  course,  on  motion, 
and  without  notice,  (c) 

(a)  A  decree  in  chancery  should  ascertain  the  precise  amount  to  be  paid:.  Smith  v.  Trim- 
ble, 27  111.,  152. 

(6)  Judgments  and  decrees  have  only  six  per  cent  interest:  Wayman  v.  Cochrane,  S5 
111..  1.51,  and  Ewell's  note. 

(c)  See  Luwre-.ice  v.  Lane,  4  Gil,,  354;  Bruce  v.  Roney,  18  111.,  07. 
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"Where,  upon  the  foreclosure  of  a  mortgage,  no  order  is  made  upon  the  defendant,  or 
person  in  possession,  to  deliver  up  the  possession  of  the  mortgaged  premises  to  the 
purchaser,  it  is  erroneous  for  the  court  to  award  a  writ  of  habere  facias  possessionem, 
to  put  him  in  possession. 

This  cause  was  heard  in  the  court  below,  before  the  Hon.  Peter 
Lott.     The  facts  appear  in  the  opinion  of  the  court. 

[*262]        *  0.  H.  J^rownifig,  for  the  plaintiff  in  error,  contended, 

1.  That  the  court  erred  in  making  a  final  decree  in  the 
cause  at  the  same  term  the  process  against  the  defendant  was 
returnable. 

2.  In  decreeing  that  the  defendant  in  the  court  below  should  pay 
to  the  complainant  the  amount  of  the  debt  mentioned  in  the  mort- 
gage, with  interest,  without  a  reference  to  ascertain  the  amount  of 
said  debt  and  interest,  and  without  ascertaining  the  same  by  the 
decree:  Martin  v.  Wade's  Me'rs.,  5  Monroe,  80;  Chany  v.  Cook, 
5  Monroe,  249;  Edwards  V).  CuncUffe,  1  Mad.  R.,  160;  Wernwag  v. 
Brown  et  al,  3  Blackf.,  457;  4  Johns.  Ch.  R.,  436;  4  Bibb,  19;  4 
Littell,  192. 

3.  In  decreeing  that  the  complainant  below  should  recover 
twelve  per  cent,  interest  upon  the  amount  of  the  debt  in  the  mort- 
gage mentioned,  after  the  rendition  of  the  decree,  until  the  same 
should  be  paid:      Wernioag  v.  Brown  et  al.,  3  Blackf.,  457. 

4.  In  making  a  decree  before  a  rule  had  been  taken  to  answer, 
and  decreeing  that  Aldrich  should  deliver  to  Sharp,  the  complain- 
ant below,  all  the  muniments  of  title  to  the  S.  E.  20,  1  S.,  S.  W., 
only  one-half  of  said  quarter  of  land  having  been  mortgaged  by 
Aldrich  to  Sharp. 

5.  In  approving  the  report  of  the  commissioner  who  sold  the 
mortgaged  premises,  said  report  neither  showing  the  time  and  place 
of  sale,  nor  the  price  for  which  said  land  was  sold,  and  being  other- 
wise defective. 

6.  In  pronouncing  a  final  decree  upon  the  coming  in  of  the 
report  of  the  commissioner  aforesaid:  Coates'  Extrix.  v.  Muse's 
Admrs.,  1  Brock.,  535;  2  Johns.  Ch.  R.,  201. 

7.  In  awarding  a  writ  of  habere  yaeias  possessionem. 

8.  In  not  directing  what  appropriation  should  be  made  of  the 
money  arising  from  the  sale  of  the  land:  Downing  et  al.  v.  Pal- 
mat  ler,  1  Monroe,  66. 

J.  A.  McDougall,  for  the  defendant  in  error,  cited  4  Ohio,  291. 

Treat,  Justice,  delivered  the  opinion  of  the  court: 
On  the  12th  of  June,  1837,  Aldrich,  the  plaintiff  in  error,  con- 
veyed to  Sharp,  the  defendant  in  error,  by  deed  of  mortgage,  cer- 
tain real  estate  situate  in  Adams  county.  The  mortgage  is  condi- 
tioned for  the  payment  of  the  sum  of  |450  on  the  12th  of 
December,  1837,  with  interest  from  the  date  of  the  mortgage,  at 
the  rate  of  twelve  per  centum  per  annum.  In  November,  1839, 
Sharp  filed  his  bill  in  chancery  in  the  Adams  Circuit  Court,  against 
Aldrich,  to  foreclose  the  mortgage.     At  the  April  term,  1840,  the 
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bill  was  taken  ^:)ro  conj'esso  against  Aldricli,  and  the  court  thereupon 
decreed  that  Aldrich,  on  or  before  the  10th  day  of  September, 
1840,  should  pay  to  Sharp  the  sum  of  $450,  the  principal  of  the 
mortgage,  with  interest  at  the  rate  of  twelve  per  centum  per 
annum  from  the  date  of  the  mortgage,  until  the  payment  of 
the  same  *should  be  made,  deducting  therefrom  the  sum  of  [*263] 
$52.84;  and  in  default  of  such  payment,  that  Aldrich  should 
surrender  up  to  Sharp  the  evidences  of  the  title,  and  that  the  mort- 
gaged premises  be  sold  at  public  auction,  for  cash,  and  conveyed 
to  the  purchaser  by  a  commissioner  named  in  the  decree.  At  the 
January  term,  1841,  the  commissioner  reported  that,  in  default  of 
payment,  he  had  sold  the  mortgaged  premises,  as  required  by  the 
decree;  that  Sharp,  being  the  highest  bidder,  became  the  purchaser 
thereof,  for  the  sum  of  $686,  to  whom  the  commissioner  had  made 
a  conveyance  of  the  land.  The  court  approved  of  the  sale  and 
conveyance,  and  decreed  that  a  writ  of  habere  facias  possessionem 
issue,  directed  to  the  sheriff  of  Adams  county,  commanding  him 
to  deliver  to  Sharp  immediate  possession  of  the  premises  sold  under 
the  decree. 

To  reverse  these  decrees,  Aldrich  prosecutes  a  writ  of  error  to 
this  court,  and  presents  several  assignments  of  error,  two  only  of 
which  will  be  considered: 

First.  It  is  contended,  that  the  decree  of  foreclosure  is  errone- 
ous, because  the  amount  due  on  the  mortgage  is  not  ascertained  by 
the  decree,  and  because  the  decree  directs  the  payment  of  twelve 
]>er  centum  per  annum  interest,  from  the  rendition  of  the  decree. 
We  are  of  the  opinion,  the  decree,  in  both  these  respects,  is  erron- 
eous. It  was  the  duty  of  the  court  to  ascertain  the  amount  of 
principal  and  interest  due  on  the  mortgage,  at  the  time  the  decree 
was  made,  either  by  a  reference  to  the  master,  or  by  computation 
by  the  court,  and  to  direct  the  payment  of  the  amount  thus  ascer- 
tained, with  legal  interest  thereon.  This  has  not  been  done,  and, 
sbesides,  the  decree  is  so  uncertain  that  the  amount  due  on  the  mort- 
gage cannot  be  determined  from  it.  It  directs  the  payment  of 
$450,  with  interest  at  the  rate  of  twelve  per  centum  per  annum 
from  the  date  of  the  mortgage,  deducting  $52.84.  Whether  the 
last  sum  is  to  be  credited  to  the  principal,  or  to  the  interest,  does 
not  appear,  nor  does  it  appear  when  the  credit  was  to  be  given. 
If  to  be  credited  as  part  payment  of  the  principal,  instead  of  the 
interest,  the  amount  due  at  the  entering  of  the  decree,  would  be 
materially  lessened.  This  court  decided,  in  the  case  of  Mason  et  al. 
r.  Eahle^^  that  w^here  a  judgment  is  obtained  on  a  contract,  the 
■contract  is  at  an  end,  being  merged  in  the  judgment,  and  the  judg- 
ment is  controlled,  not  by  the  contract,  but  by  the  statute,  Mdiich 
gives  interest  only  at  the  rate  of  six  per  centum  per  annum.  Wo 
«ee  no  reason  why  the  rule  should  not  be  applicable  to  decrees  in 
chancery  for  the  foreclosure  of  mortgages.  The  object  of  the  suit 
at  law  is  to  determine  the  amount  due  on  the  contract,  that  the 
creditor  may  enforce  its   collection  out  of    the  property   of  the 
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debtor.     The  suit  in  chancery  is  instituted  to  ascertain  the  amount 
due  from  the  mortgagor,  and  to  coerce  its  payment  by  a  sale  of  the 

property  pledged. 
[*264]        ^Second.     It  is  contended,  that  the  subsequent  decree  is 

erroneous,  in  awarding  the  writ  of  habere  facias  possessio- 
nem. It  is  a  well  established  principle,  that  when  a  court  of  chan- 
cery obtains  jurisdiction  of  the  subject  matter  of  a  suit,  it  will 
retain  the  jurisdiction,  to  the  end  that  complete  justice  may  be 
done  between  the  parties.  It  has  the  power  to  decree  a  sale  of  the 
mortgaged  premises,  and  thereby  to  pass  the  title  to  the  purchaser, 
and  will  put  him  in  possession,  instead  of  driving  him  to  his  action 
of  ejectment.  It  would  be  but  partial  justice  to  adjudicate  upon 
the  rights  of  the  parties,  and  vest  the  title  in  the  purchaser,  without 
affording  a  remedy  to  carry  the  adjudication  into  full  effect.  The 
court,  having  the  power  to  dispose  of  the  title,  has  the  right  to  con- 
trol the  possession.  The  mode  by  which  the  possession  is  to  be 
transferred,  is  well  settled  by  the  practice  in  courts  of  equity. 
When  the  decree  of  foreclosure  directs  the  mortgagor,  or  the  party 
in  the  possession  of  the  mortgaged  premises,  to  surrender  up  the 
possession  to  the  purchaser,  the  court,  upon  an  affidavit  showing 
the  service  of  a  copy  of  the  order,  accompanied  with  a  demand  of 
the  possession,  and  a  refusal  of  the  party  to  comply,  will  issue  a 
writ  of  execution  of  the  order  to  put  the  purchaser  in  possession. 
But  where  the  decree  of  foreclosure  contains  no  such  order,  the 
court,  on  motion,  will  make  the  order,  and  upon  the  like  service  of 
a  copy,  and  demand  of  possession,  the  court  will,  on  motion,  and 
without  notice,  order  an  injunction  against  the  party  to  deliver  pos- 
session, and  then,  on  affidavit  of  the  service  of  the  injunction,  and 
refusal  to  deliver  possession,  a  writ  of  assistance  to  the  sheriff,  to 
put  the  purchaser  in  possession,  issues  of  course,  on  motion,  and 
without  notice.  This  was  determined  to  be  the  proper  practice,  in 
the  case  oi  Jxenshaw  v.  Thompson  et  al.,'^  upon  a  careful  examina- 
tion of  the  practice  in  the  English  courts  of  chancery.  In  this  case, 
no  order  was  made  upon  Aldrich  to  deliver  possession  of  the  mort- 
gaged premises  to  Sharp,  the  purchaser,  and  the  writ  of  habere  fac- 
ias possessionem  was  improperly  awarded. 

The  decrees  of  the  Circuit  Court  are  reversed  with  costs,  and  the 
cause  remanded  for  further  proceedings  conformable  to  this  opinion. 

Decree  reversed. 

■4  Johns.  Ch.  R.,  610. 
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Richard  S.  Williams,  plaintiflF  in  error,  v.  James  E.  Waldo  at  al., 
defendants  in  error. 

Error  to  Morgan. 

Where,  after  a  decree  of  foreclosure  of  a  mortgage  had  been  entered,  and  the  mortgaged 
premises  directed  to  be  sold,  and  a  deed  to  be  executed  to  the  purchaser;  the 
♦legislature  passed  an  act  requiring  all  property  sold  upon  foreclosure  of    r*265  I 
mortgage,  to  be  appraised,  and  prohibited  its  sale  unless  it  would  sell  for    L 
two-thirds  its  appraised  value,  and  authorizing  the  mortgagor  to  redeem  the 
same  at  any  rime  within  one  year  from  the  sale:     Held,  that  the  act  was  constitutional, 
and  a  sale  withouc  such  valuation  was  erroneous;   and  that  a  deed  could  not  be  exe- 
cuted to  the  purchaser,  until  the  expiration  of  the  right  to  redeem,  (a) 

All  judgments  and  decrees  are  taken  subject  to  such  changes  as  the  law  making  power 
may  adopt  for  the  purpose  of  enforcing  them. 

The  doctrine  that  the  remedy  provided  by  law  to  enforce  a  contract  Is  a  part  or  the  con- 
tract, and  incorporated  into  it,  has  been  long  since  exploded.  The  true  doctrine  is, 
that  remedies  afforded  by  law  to  enforce  a  right  or  obligation  are  no  part  of  the 
same,  (b) 

A  deuree  in  chancery,  or  a  judgment  at  law,  is  not  a  contract. 

Semble,  That  a  c<iur't  of  chancery  mav.  at  any  time  before  the  sale,  modify  or  change  the 
terms  and  conditions  of  the  sale  of  property  ordered  to  be  sold  by  such  court,  on  lore- 
closure  of  mortgage,  as  equity  and  good  conscience  may  require. 

This  cause  was  heard  in  the  court  below,  before  the  Hon.  Samuel 
D.  Lockwood.     The  facts  appear  in  the  opinion  of  the  court. 
The  cause  was  submitted  on  briefs. 

II.  B.  McClure,  for  the  plaintiff  in  error,  contended, 

1.  "That  the  decree  was  a  vested  right;  that  it  was  a  chattel, 
which,  with  all  its  incidents  and  provisions,  would  go  to  his  admin- 
istrator, was  devisable,  etc:  Blac.  Com.,  titles  Personal  Property, 
Chose  in  Action,  Acquisition  by  Judgment;  Kent's  Com.,  Idem.; 
Peters'  Cond.  R.,  179,  Chase's  Definition  of  Vested  Rights. 

2.  "  That  by  the  rules  by  which  the  courts  of  England  and  this 
country  have  been  governed,  in  construing  and  applying  laws,  the 
act  of  1841  ought  not  and  cannot  constitutionally  be  so  construed 
and  applied,  as  to  divest  the  rights  of  the  complainant  under  his 
decree:  Beadleston  v.  Spraf/ue,  6  Johns.,  103;  Bash  v.  Van 
Kluck,  7  Johns.,  477;  Gillmore  v.  Shuter,  2  or  12  Mod.,  310;  2 
Levinz,  227;  2  Jones,  108;  4  Burr,  2460;  1  Blackf.,  220;  2  Gallis., 
105;  1  Blac.  Com.,  44;  6  Bac.  Abr.,  370;  Co.  Litt.,  360,  a;  Ogden 
V.  Bldckledge,  2  Cranch,  262;  1  Vent.,  330. 

3.  "  That  if  the  plaintiff  in  error  acquired  a  right  to  the  execu- 
tion of  his  decree,  according  to  the  term  thereof,  the  legislature  of 
Illinois  could  only  deprive  him  of  that  i-ight  for  the  use  of  the 
state,  and  not  even  for  that  purpose  without  rendering  an  adequate 
compensation:  'Sees.  1,  8,  11,  16  of  8th  Article  of  State  Constitu- 
tion; 1  Kent's  Com.,  445;  2  Kent's  Com.,  339-40;  1  Blac.  Com., 
138;  Vanhorn's  Lessee  v.  Borrenee,  2  Dallas,  304;  Language  of 
Chase  in  Colder  et  al.  v.  Bull  et  al.,  1  Peters'  Cond.  R.,   174;  3 

(a)  Accord  Delahay  v.  McConnel,  4  Scam.,  156.  But  the  decision  on  this  point  In  the 
principal  case  has  been  overruled  by  the  Supreme  Court  of  the  United  States:  Smoot  v. 
Lafferty,  2  Gil.,  3a3.  See  also  Bronson  v.  Kinzie,  1  Howard  U.  S.,  311 ;  McCracken  v.  Hay- 
ward,  2  Howard  U  S.,  608. 

(b)  Accord  Wood  v.  Child,  20  DL,  209. 
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Story's  Com.,  266-8;  Bowman  v.  3Iiddleton,  1  Bay,  252;  Language 
of  Story  in  2  Peters,  657-8;  Fletcher  v.  Peck,  2  Peters'  Cond.  R., 
319-21;  Language  of  C.  J.  Marshall;  Terrett  v.  Taylor,  3  Cond. 
R,  260,  262;  Language  of  Story," 

Wm.  Thomas,  for  the  defendants  in  error, 

[*266]        *Breese,  Justice,  delivered  the  opinion  of  the  court: 

The  complainant  Williams  filed  his  bill  in  chancery  in  the 
Morgan  Circuit  Court,  against  the  defendants,  to  foreclose  a  mortgage 
executed  by  them  to  him.  At  the  March  term,  1840,  of  said  courts 
a  final  decree  of  foreclosure  was  rendered,  and  a  sale  of  "  all  the 
right,  title  and  interest  of  the  defendants,  in  law  and  equity,  and 
all  equities  of  redemption  in  the  "  morgaged  premises,  and  directed 
at  public  vendue,  after  four  weeks'  notice,  to  the  highest  bidder, 
for  cash  in  hand;  and  that  upon  the  sale,  a  deed  should  be  executed 
to  the  purchaser  or  purchasers  for  the  lands  sold,  and  a  commis- 
sioner was  appointed  to  execute  the  decree  and  order  of  sale,  and 
to  report  his  proceedings  in  the  premises  to  the  next  court.  At 
the  October  term,  1841,  the  commissioner  reported  that  he  gave 
due  notice  of  the  sale  on  the  Sth  day  of  July,  1841,  and  sold  the 
premises  on  the  9th  day  of  August  following,  and  that  the  com- 
plainant became  the  purchaser,  to  whom  a  deed  was  executed, 
which  was  brought  into  court  for  approval. 

Upon  the  coming  in  of  this  report,  the  defendants  entered  their 
motion  to  set  aside  the  sale,  on  the  ground  that  the  lands  sold  were 
not  valued  before  the  sale,  according  to  the  act  regulating  the  sale 
of  property,  approved  February  27,  1841. •  It  was  admitted  by 
the  parties  that  the  sale  had  been  made  by  the  commissioner,  with- 
out any  valuation  or  appraisement.  The  court  disallowed  this 
motion,  and  confirmed  the  proceedings  of  the  commissioner,  except 
that  part  of  them  relating  to  the  execution  of  a  deed  to  the  com- 
plainant, which  was  disapproved,  the  court  deciding  that  the  prem- 
ises were  subject  to  redemption  by  the  defendants,  under  and  by 
virtue  of  the  eighth  section  of  the  act  to  amend  an  "Act  concern- 
ing judgments  and  executions,"  approved  February  19,  1841.'' 

Both  parties  excepted  to  the  opinion  of  the  court;  the  complain- 
ant, for  deciding  that  the  premises  were  subject  to  redemption,  and 
the  defendants,  for  confirming  the  sale  without  a  previous  valua- 
tion of  the  premises,  and  bring  the  record  here  with  an  agreement 
that  either  party  may  assign  errors;  and,  accordingly,  the  defend- 
ants assign  as  error  the  refusal  of  the  court  to  set^ aside  the  sale, 
because  the  land  had  not  been  first  valued,  and  the  complainant 
assigns  as  error  the  decision  of  the  court,  that  the  premises  sold 
were  subject  to  redemption  by  the  defendants.  These  assignments 
of  error  necessarily  involve  the  construction  of  the  two  acts  above 
referred  to. 

The  first  section  of  the  act  regulating  the  sale  of  property, 
approved  February  27,  1841,  provides,  "that  when  any  execution 

»  Laws  of  1841,  172.  »  Laws  of  1841,  171. 
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shall  be  issued  out  of  any  of  the  courts  of  this  state,  whether  of 
record  or  not,  and  shall  be  levied  on  any  real  or  personal  propert7 
or  both,  it  shall  be  the  duty  of  the  officer  levying  such 
execution,  *to  summon  three  householders  of  the  proper  [*267] 
oounty,"  etc.,  "  which  householders,  after  being  duly  sworn 
by  such  officer  so  to  do,  shall  fairly  and  impartially  value  the  prop- 
erty upon  which  such  execution  is  levied,  having  reference  to  its 
cash  value,  and  they  shall  indorse  the  valuation  thereof  upon  the 
execution,  or  upon  a  piece  of  paper  thereto  attached,  signed  by 
them,  and  when  such  property  shall  be  offered  for  sale,  it  shall  be 
struck  off  unless  two-thirds  of  the  amount  of  such  valuation  shall 
be  bid  therefor."  It  is  further  provided,  "that  all  sales  of  mort- 
gaged property  shall  be  made  according  to  the  provisions  of  this 
act,  whether  the  foreclosure  of  said  mortgage  be  by  judgment  at 
law,  or  decree  in  chancery.  The  provisions  of  this  act  shall  extend 
to  all  judgments  rendered  prior  to  the  first  day  of  May,  1841,  and 
to  all  judgments  that  may  be  rendered  on  any  contract  or  cause  of 
action  accruing  prior  to  the  first  day  of  May,  1841,  and  not  to  any 
other  judgments  than  as  before  specified." 

The  eighth  section  of  the  act  to  amend  "An  act  concerning  judg- 
ments and  executions,"  approved  February  19,  1841,  is  as  follows: 
"In  all  cases  hereafter,  where  lands  shall  be  sold  under  and  by 
virtue  of  any  decree  of  a  court  of  equity  for  the  sale  of  mortgaged 
lands,  it  shall  be  lawful  for  the  mortgagor  of  such  lands,  his  heirs, 
■executors,  administrators,  or  grantors  [grantees],  to  redeem  the 
same  in  the  manner  now  allowed  by  law  for  the  redemption  of  lands 
sold  by  virtue  of  executions  issued  upon  judgments  at  common 
law,"  etc.  The  defendants  contend  that,  under  the  provisions  of 
the  first  recited  act,  the  lands  sold  should  have  been  valued  as 
therein  directed,  before  the  sale,  and  should  not  be  struck  off  unless 
two-thirds  of  the  valuation  was  offered.  The  complainant  insists 
that  the  law  should  not  be  so  construed,  as  by  the  decree  entered 
at  the  March  term,  1840,  he  had  acquired  a  right  to  have  the  lands 
sold  according  to  the  terms  of  the  decree,  without  regard  to  valua- 
tion; and  that  the  legislature  cannot  take  from  him  this  right,  or 
change  in  any  manner  the  character  of  the  decree;  and  that  by  the 
sale  and  purchase  by  him  of  the  lands  a  right  has  vested  which  the 
law  cannot  take  away. 

However  much  controversy  may  be  supposed  to  exist  with  regard 
to  the  first  proposition,  there  Qan  be  no  doubt  as  to  the  last,  for 
before  the  complainant  acquired  any  right  to  the  lands  by  purchase, 
a  law  was  passed  declaring  that  they  should  be  subject  to  redemp- 
tion in  the  same  manner  that  lands  sold  under  executions  issued 
upon  judgments  at  law  could  be  redeemed.  There  was,  then,  no 
error  in  the  Circuit  Court  in  thus  deciding.  The  terms  of  the  law 
are  too  plain  for  doubt  or  misapprehension,  and  he  purchased  with 
a  full  knowledge  of  its  provisions. 

As  to  the  other  proposition  of  the  complainant,  it  is  manifest  that 
he  entertains  an  erroneous  idea  of  the  character  of  the  deci-ee,  and 
of  the  law  by  which  it  is  supposed  to  be  affected.     It  does  not 
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take  from  him  any  right  secured  to  him  by  the  decree,  or 
[*268]  *change  the  decree  so  far  as  that  is  concerned.  The  decree 
is  the  conclusion  of  the  court  u]^on  the  allegations  in  the 
bill,  and  the  proofs  offered  in  sup])ort  thereof.  It  ascertains  the 
amount  due  to  the  complainant,  and  subjects  the  property  to  be 
sold  for  its  payment.  The  rest  is  but  detail,  and  not  of  the  essence 
of  the  decree.  For  good  cause  shown  by  the  defendants,  this 
decree,  so  far  as  those  details  are  concerned,  might  be  modified  or 
changed,  as  equity  and  good  conscience  might  require.  If  the 
court  can  modify  them,  upon  good  and  sufficient  cause,  which  no 
one  will  deny,  then  surely  they  may  be  modified  by  a  legislative 
act. 

Suppose  it  was  a  judgment  at  law,  and  at  the  time  of  its  rendi- 
tion, execution  could  issue  in  ten  days  thereafter,  and  a  sale  forced 
at  the  highest  sum  that  might  be  bid,  but  before  any  execution  had 
issued,  the  legislature  should  interfere  and  declare  by  law  that  on 
all  judgments  rendered  no  execution  shall  issue  for  ninety  days, 
and  the  property,  when  sold,  shall  first  be  valued  and  shall  sell  for 
two-thirds  of  such  valuation;  could  any  one  doubt  the  power  of  the 
legislature  thus  to  declare  to  change  the  rule  by  which  sales  on 
executions  thereafter  to  be  made  were  to  be  governed  ?  Such  a 
law  would  not  in  any  manner  affect  the  rights  acquired  by  the 
judgment;  they  would  remain  in  full  force;  and  all  judgments  are 
taken  subject  to  such  changes  as  the  law-making  power  may  adopt 
for  the  purpose  of  enforcing  them. 

By  the  terms  of  this  act,  all  sales  of  mortgagetl  propei'ty  are  to 
be  regulated  by  it,  whether  the  foreclosure  be  by  judgment  at  law, 
or  by  decree  in  chancery.  They  are  expressly  included  within  its 
provisions.  Having  prescribed  the  course  to  be  pursued  upon  sales 
by  execution,  the  legislature  declare  in  express  terms,  that  all  sales 
of  mortgaged  premises  shall  be  made  in  the  same  way;  the  same 
rule  is  prescribed  by  which  they  shall  be  conducted.  The  sale  iu 
question  was  made  long  after  the  passage  of  this  act,  and  by  it  the 
commissioner  appointed  to  make  it  was  admonished  in  what  man- 
ner he  should  pi'oceed.  The  law  contemplates  sales  upon  decrees 
theretofore  entered,  for  it  provides  expressly  for  them;  they  are 
named  in  the  act.  Laws  of  a  similar  character  are  passed  at  almost 
every  session  of  every  legislative  body,  and  their  validity  has,  long 
since,  ceased  to  be  questioned.  To  doubt  the  power  of  the  legisla- 
ture to  alter  or  modify  the  rules  governing  sales  at  law  by  execu- 
tion, or  under  decrees  in  chancery,  would  be  doubting  a  legislative 
power  absolutely  necessary  to  be  exercised. 

To  direct  by  a  decree  that  a  sale  of  mortgaged  premises  shall  be 
made  in  a  particular  way,  is  but  a  rule  or  direction  of  the  court, 
which  the  court  itself  can  change.  Why,  then,  and  upon  what 
principle  should  the  power  to  change  the  rule  established  by  the 
court  be  denied  to  the  legislature  ?  The  doctrine  that  the  remedy 
provided  by  law  to  enforce  a  contract  is  a  part  of  the  contract,  and 
incorporated  into  it,  has  been  long  since  exploded. 

It  is  only,  we  apprehend,  upon  this  notion,  that  the  power 
[*269]    to  *change  the  remedy  is  questioned.     The  sale  under  the 
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decree,  according  to  its  terms,  is  the  remedy  which,  as  the  com- 
plainant contends,  the  law  gave  him  at  the  time  the  decree  was 
entered,  by  which  to  enforce  his  contract,  and  no  subsequent  law 
can  change  it;  a  law  for  that  purpose  would  affect  his  rights,  and 
consequently  impair  the  obligation  of  the  contract,  the  remedy  pro- 
vided by  law,  at  the  time  the  contract  was  made  and  sought  to  be 
enforced,  being  an  essential  part  of  the  contract. 

A  decree  or  judgment  at  law  is  not  a  contract.  Contracts  are 
made  between  the  willing;  judgment  and  decrees  are  rendered 
against  the  unwilling,  and  they  extinguish  the  contract.' 

Of  course,  then,  no  contract  is  affected.  The  remedies  which  the 
law  affords  to  enforce  contracts  are  no  part  of  the  contracts  them- 
selves; they  do  not  enter  into  the  essence  of  the  right.  If  they  did, 
then  the  legislature  could  make  no  change  in  mesne  process,  which 
is  as  much  a  part  of  the  remedy  as  final  process.  They  could  not 
alter  the  time  of  holding  courts,  or  the  terms  of  courts;  or  extend 
the  life  of  an  execution,  or  the  time  of  notice  before  sales  of  prop- 
erty under  execution,  or  any  other  such  like  acts. 

That  a  right  may  exist,  and  there  be  no  remedy  to  enforce  it,  is 
apparent  from  the  fact,  that  statutes  of  limitations  barring  a 
recovery  of  the  right,  after  a  certain  lapse  of  time,  are  to  be  found 
in  the  legislative  code  of  all  the  states,  and  no  one  has  denied  their 
validity.  Such  statutes  do  not  touch  the  right,  but  merely  with- 
hold the  remedy  to  enforce  it.  Nor  is  the  right  to  enforce  judi- 
cially the  performance  of  a  contract,  requisite  to  its  obligation,  as  in 
the  case  of  an  acknowledged  claim  for  money  paid,  or  services  ren- 
<lered,  or  in  any  other  case  of  contract  against  the  government  of 
the  United  States,  or  the  king,  or  any  other  sovereign  power.  In 
these  cases  the  right  is  perfect,  but  the  law  affords  no  remedy  by 
which  to  coerce  payment. 

The  true  doctrine  is,  that  remedies  afforded  by  law  to  enforce  a 
right  or  obligation,  are  no  part  of  the  right  or  obligation.  If  they 
were,  then  it  would  follow  that  a  contract  made  in  Missouri,  by 
which  an  obligation  to  perform  it  is  created,  must  be  enforced 
here,  according  to  the  laws  of  that  state,  which  no  one  will  pre- 
tend. That  they  are  not  a  pai't  of  the  right,  is  deducible  from  the 
well  established  principle,  that  a  remedy  to  enforce  a  contract  must 
be  according  to  the  law  of  the  place,  in  force  at  the  time,  where  the 
remedy  is  sought.  The  right  is  transitory,  accompanying  the  per- 
son everywhere;  the  remedy  is  local,  confined  to  the  place  where  it  is 
sought  to  be  enforced,  and  is  often  changed  to  suit  the  exigencies 
of  society,  while  the  right  always  remains  the  same. 

Whenever  contracts  are  made,  it  is  well  understood  that  by  the 
terms  of  the  political  compact  of  society,  whatever  laws 
may  exist  *at  the  time  of  making  contracts  by  Avhich  they  [*270] 
are  to  be  enforced,  are  liable  to  be  changed,  and  there  can 
be  no  guaranty  from  any  quarter,  that  they  shall  not  be  changed, 
for  they  are  wholly  within  legislative  discretion.  Contracts  must 
be  supposed  to  be  made  with  reference  to  the  remedies  the  legisla-j 
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ture  may  from  time  to  time  afford  to  enforce  tliem,  and  a  just  con- 
fidence must  be  entertained  that  the  power  will  not  be  abused.  If 
it  is,  the  corrective  is  with  the  people,  not  with  the  courts. 

The  first  recited  act  then,  taking  away  no  right  of  the  complain- 
ant secured  to  him  by  contract,  or  by  the  constitution,  but  modify- 
ing only  the  remedy  by  which  the  decree  in  his  favor  is  to  be 
enforced,  is  fully  within  the  power  of  the  legislature  to  pass,  and,, 
consequently,  so  much  of  the  judgment  of  the  Circuit  Court,  con- 
firming the  sale  by  the  commissioner,  without  his  having  the  lands 
valued  according  to  that  act,  is  reversed,  and  so  much  as  decides 
that  the  premises  are  subject  to  redemption,  is  affirmed. 

This  cause  is  remanded  to  the  Morgan  Circuit  Court,  with  direc- 
tions to  allow  the  exceptions  of  the  defendants  to  the  master's 
report,  and  to  order  a  resale  of  the  premises,  according  to  the  pro- 
visions of  the  act  of  February  27,  1841,  regulating  the  sale  of 
property;  the  defendants  to  recover  their  costs  in  this  court. 

Decree  reversed. 

Note. — See  the  case  of  Bronson  v.  Kimie  et  al.,  decided  in  the  Supreme  Court 
of  the  United  States,  at  the  January  term,  1843. 


The  People  of  the  State  of  Illinois,  ex  relatione  Robert  C.  Bristol^ 

V.  John  Pearson,  Judge  of  the  Seventh  Judicial  Circuit 

of  the  State  of  Illinois. 

Attachment  for  Contempt. 

Where  a  writ  of  mandamus  is  delivered  to  a  judge  or  other  person  to  whom  it  is  directed, 
and  he  refuses  to  obey  it,  an  attachment  will  issue  for  contempt  of  court. 

A  writ  of  m.andainu!i,  like  a  rule,  may  be  served  by  an  attorney,  or  any  other  person. 

Where  an  alternative  writ  of  mandam.us  has  been  served  upon  a  defendant,  and  he  neg- 
lects to  return  it,  a  peremptory  writ  may  issue,  without  taking  a  rule  against  the 
defendant,  to  return  the  alternative  writ. 

An  attachment  from  the  Supreme  Court,  for  contempt,  may  be  directed  "To  any  and  all 
sheriffs  of  all  counties  of  the  state  of  Illinois." 

Where  a  defendant  has  entered  into  a  recognisance  for  his  appearance  in  court  from  day 
to  day,  he  has  waived  all  objections  as  to  the  manner  in  which  he  was  brought  into 
court. 

The  Supreme  Court  does  not  entertain  a  doubt  of  its  jurisdiction  to  award  a  writ  of  man- 
da  ■nns  to  a.  circuit  judge,  (a) 

An  ex-judge  cannot  be  compelled  to  sign  a  bill  of  exceptions,  or  to  do  other  acts  apper- 
taining to  the  office  of  judge,  after  he  has  ceased  to  occupy  that  station;  but,  for  con- 
tempt of  court,  in  refusing  to  obey  a  writ  of  mandamus  requirinsr  him  to  sign  a  bill  of 
exceptions,  while  he  was  judge,  the  court  may  punish  him,  notwithstanding  his  resig- 
nation of  h  s  judicial  office. 

r*27ll     *Where  a  judge  had  refused  to  obey  a  writ  of  mandamus  requiring  him  to 

L  -I  sign    a  bill  of   exceptions,  anil  had   subsequently  resigned  his  ofiftce,  the 

Supreme  Court  refused  to  discharge  him  from  custody  after  his  resigna- 
tion, and  flneJ  him  $100  for  his  contempt,  and  adjudged  that  he  should  pay  the  costs 
of  all  the  proceedings  against  him. 

An  oflflcer  who  pursues  a  person  fleeing  from  the  process  of  the  Supreme  Court  to  a  dis- 
tant county,  and  brings  him  back,  is  entitled  to  the  regular  fees  for  serving  the  process 
and  for  mileage,  and  no  more.  Other  necessary  expenses  in  arresting  the  defendant 
can  not  be  allowed  him. 

At  the  June  term,  1840,  of  this  court,  the  counsel  for  the  relator 

(a)  The  People  v.  Jameson,  40  111.,  93. 
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filed  the  following  affidavit,  and  moved  for  an  attachment  against 
the  defendant  for  contempt  of  court,  in  disobeying  the  writ  of 
mandamus  mentioned  in  the  affidavit: 

"  State  of  Illinois,  Cook  County,  ss. 

"J.  Young  Scaramon  doth  solemnly,  sincerely  and  truly  declare 
and  affirm,  that  at  theTApril  terra  of  the  Circuit  Court  of  Cook 
county,  held  at  Chicago,  in  said  county,  in  the  year  eighteen  hun- 
dred and  forty,  this  affiant  delivered,  in  person,  in  open  court,  to 
John  Pearson,  judge  of  said  court,  the  original  writ  of  mandamus 
of  which  the  foregoing  and  within  is  a  true  copy,*  and  presented 
to  him  a  copy  of  the  bill  of  exceptions  therein  mentioned,  to  sign, 
to  wit,  on  the  twenty-fifth  day  of  April  last  past,  in  a  most  respect- 
ful manner,  and  thereupon  said  judge  caused  the  clerk  of  said  court 
to  enter  the  order  hereto  annexed,  marked  A,  and  made  a  part  of 

this  affidavit;  and  afterwards,  to  wit,  on  the day  of  May,  A.  D. 

eighteen  hundred  and  forty,  during  said  terra  of  the  court,  said 
judge  caused  the  following  papers,  marked  B,  to  be  served  upon 
this  affiant,  by  the  sheriff  of  Cook  county,  and  compelled  this 
affiant  to  appear  and  answer  the  same,  which  he  did.  And  there- 
upon the  said  judge  declared  that  he  should  not  sign  said  bill  of 
exceptions,  and  did  not  sign  the  same,  and  has  not  since  signed  it, 
as  this  affiant  is  informed,  and  believes  to  be  true. 

"  J.  Young  Scammon." 

"Affii-med  to  according  to  law.  May  29th,  1840,  before  the  clerk 
of  the  Cook  Circuit  Court,  and  the  seal  of  said  court  affixed. 

[l.  s.]  "  RicHD.  J.  Hamilton,  C/^." 

A. 

"  Ordered  by  the  court,  that  a  rule  be  entered  against  J.  Young 
Scammon,  an  attorney  of  this  court,  to  show  cause  why  he  should 
not  be  fined  or  imprisoned,  or  both,  for  a  contempt  of  this  court,  by 
Saturday  next,  at  10  o'clock,  a.  m." 

B. 

"  Ordered  by  the  court,  that  a  rule  be  entered  against  J.  Young 
Scammon,  an  attorney  of  this  court,  to  show  cause  why  he 
should  *not  be  fined  or  imprisoned,  or  both,  for  a  contempt   [*272] 
of  this  court,  by  Saturday  next,  at  10  o'clock,  a.  m. 

"  A  true  copy  of  the  record  of  the  Cook  Circuit  Court  of  April 
25th,  A.  D.  18*40. 

"  Attest,  RiCHAED  J.  Hamilton,  Cleric, 

"The  sheriff  of  Cook  county  will  execute  the  above  rule. 

"  R.  J,  Hamilton,  Clerk. 
"  A  true  copy. 

"  Attest,  I.  R.  Gavin,  Sheriff." 

•The  wiit  is  omitted  because  it  is  an  exact  copy  (omitting  the  alternative 
part),  except  as  to  date  of  the  writ  in  2  Scam.,  196.  The  bill  of  exceptions  is 
omitted  for  a  similar  reason.  Reportee. 
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B. 

"April  Term,  1840. 


"  THE  PEOPLE 

i>-  >    Contempt,  etc. 

"J.  TOUNG  SCAMMON.  ( 


"  In  the  matter  of  the  service  of  a  writ  of  mandamus  npon  the 
Hon.  John  Pearson,  judge  of  the  seventh  judicial  circuit,  in 
open  court. 

"  Interrogatory  first.  Did  you  not,  before  service  of  this  writ 
of  m-andamus  (in  the  case  of  Phillips  v.  Bristol)  upon  the  judge 
of  said  circuit,  in  open  court,  know  that  it  had  been,  and  would 
again  be  considered,  by  the  judge  of  said  court,  a  contempt  to 
serve  the  same  in  open  court  by  an  attorney  ? 

"  Interrogatory  second.  If  so,  why  did  you,  against  the  known 
views  of  the  judge,  proceed  again  to  serve  said  writ  in  open  court? 

"  Interrogatory  third.  "With  whom,  if  any,  have  you  counseled 
on  this  subject,  and  who  has  advised,  counseled  or  directed  you  to 
serve  this  writ  ? 

"  Interrogatory  fourth.  If  you  have  taken  advice  of  any  judge, 
Bay  of  whom  ?  " 

The  motion  was  allowed,  and  the  following  writ  of  attachment 
issued: 

"  State  of  Illinois,  Supreme  Court: 

•'  The  People  of  the  State  of  Illinois,  to  any  and  all  Sheriffs  of  all 
Counties  of  the  State  of  Illinois,  greeting  : 

'*  We  command  you,  and  each  of  you,  that  you  take  the  body 
of  John  Pearson,  and  that  you  have  him  before  the  Supreme  Court 
of  the  state  of  Illinois,  at  Springfield,  fortliwitli,  to  answer  for  a 
contempt  of  said  court,  in  refusing  to  obey  a  peremptory  manda- 
mus issued  out  of  the  said  court,  and  to  him  directed  and  deliv- 
ered, and  have  you  then  and  there  this  writ. 

"  Witness  William  Wilson,  chief  justice  of  our  said  Supreme 
Court,  at  Springfield,  this  10th  day  of  June,  A.  D.  1840. 

[l.  s.l  "  J.  M.  Duncan,  Clerk  S.  C, 

"  Per  Jas.  H.  Matheny,  D.  G" 

[*2'73]        *The  writ  was  returned  with  the  defendant  in  custody. 
The  returns  indorsed  on  the  writ  were  as  follows: 
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"  Ju7ie  19th,  18  W. 

"  Served  by  delivering  the  body  of  tlie  within  named,  to  James 
Maxcy,  deputy  sheriff  of  Sangamon  county. 

•'  For  serving, 50 

"Joseph  Maxwell. 

"  Shff.  Clay  County. 

"  Per  R.  MosELEY, 

"Deputy  Slier  iff  of  Clay  County." 

'•'  Executed  by  taking  the  body  of  John  Pearson,  who  is  in  my 
custody. 

"  Travel  260  m., Sl6  25 

"Returning, 12| 

$16  371- 
"  Jas.  M.  Maxcy, 
"  Deputy  Shff.  of  Sangamon  County. 

"  Mr  G.  Elkin, 

"SJiff.  of  Sangamon  County." 

The  defendant  asked  for  time,  and  gave  bail  for  his  appearance 
from  day  to  day. 

The  defendant  then  moved  to  quash  the  writ  of  attachment. 
This  motion  was  overruled.     He  then  filed  the  following  motion: 


■IN  THE  MATTER  OF    JOHN 

PEARSON, 

ads. 
•  THE  PEOPLE  OF  THE  STATE    )  Supreme  Court,  lU.,  June  term,  I84O. 

OF  ILLINOIS,  ATTACHED  TO 

ANSWER    FOR    CONTEMPT 

OF  THIS  COURT. 


"  And  now  at  this  day  comes  the  said  Pearson,  by  Gate  wood  and 
Douglass,  his  attorneys  and  counsel,  and  moves  the  court  to  be  dis- 
charged from  custody; 

"  1.  Because  the  first  writ  of  majidmnus  in  this  matter  was  not 
duly  served  upon  the  defendant,  being  handed  by  counsel,  and  not 
by  any  officer  of  this  court  authorized  to  execiite  process:  Blac. 
Cora.,  357,  362;  Bac.  Abr.,  title  Sheriff;  R.  L.,  574  sec.  5,  578  sec, 
1,  487  sec.  2,  119  sees.  3  and  4,  149  sec.  11,  first  part. 

"2.  Because  the  said  defendant  was  not  notified  of  the  applica- 
tion for  the  peremptory  mandamus,  by  the  rule  of  this  court  served 
upon  him,  requiring  him  to  return  the  said  first  writ  of  rr).andanii(s: 
Bac.  Abr.,  title  JIandamus  (D)  and  authorities;  Salk.,  434;  3  Com. 
Dig.,  39. 

"  3.  Because  in  this  case,  the  defendant  had  signed  a  bill  of 
exceptions  in  the  case  of  Phillips  v.  Bristol,  mentioned  in  this  case, 
such  an  one  as  he  could,  as  appears  by  the  affidavit  of  J.  Y,  Scam- 
mon,  now  on  file,  and  in  so  doing  had  exercised  that  discretion 
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belonging  to  him,  and  required  of  him  by  law,  as  judge  of  the 
seventh  judicial  circuit,  and  having  so  done,  the  said  defendant 
respectfully  saith  that  he  was  not  liable  to  the  writ  and 
[*274]  subsequent  proceedings  *thereon,  up  to  the  present  attach- 
ment: Bac.  Abr,,  title  Mandamus  (E);  Com.  Dig.,  24,  26, 
post;  14  East,  395;  19  Johns.,  247,  259;  7  Johns.,  549;  4  Blac.  Com., 
110. 

"  4.  Because  the  proceedings  are  otherwise  irregular:  Bac.  Abr., 
title  Mandamus  (E);  Com.  Dig.,  24;  3  Wend.,  304;  2  Wend.,  301; 
9  Johns.,  345. 

"  Gatewood  &  Douglass, 

' '  For  Defendant. " 

Per  curiam, :  We  are  all  of  opinion  that  a  writ  of  mandamus^ 
like  a  rule,  may  be  served  by  an  attorney,  or  any  other  person;  and 
that  the  peremptory  mayidamus  was  correctly  awarded.  The  evi- 
dence was  sufficient  to  warrant  the  issuing  of  an  attachment  for 
contempt. 

Judge  Smith  thinks  the  attachment  null  on  its  face,  by  reason  of 
its  direction  to  all  slieriffs  of  all  counties  of  the  state  of  Illinois. 

The  majority  of  the  court  are  of  opinion  that  the  attachment  is 
sufficient  on  its  face.  Judge  Smith  thinks  the  returns  insufficient. 
The  majority  of  the  court  are  of  opinion  that  it  is  not  material  in 
what  manner  the  defendant  comes  into  court.  Having  in  this  case 
come  into  court,  and  asked  time  to  answer,  and  having  entered 
into  recognizance  to  appear  and  abide  the  decision  of  the  court, 
the  defendant  has  waived  all  objections  as  to  the  manner  of  being 
brought  into  court. 

The  motion  is  overruled. 

Motion  overruled. 

The  counsel  for  the  relator  then  filed  the  following  interrogato- 
ries: 

"Supreme  Court  of  the  State  of  Illinois,  June  Teem,  1840> 


"THE  PEOPLE  OF  THE  STATE 
OF  ILLINOIS  ON  THE  RELA- 
TION OF  ROBT.  C.  BRISTOL,  )  Attachment  for  Contempt. 

"JOHN  PEARSON. 

"  Interrogatories  propounded  by  said  relator  to  be  answered  by 
the  said  John  Pearson. 

"  Interrogatory  I.  Did  J.  Y.  Scammon,  on  or  about  the  twenty- 
lifth  day  of  April,  A.  D.  eighteen  hundred  and  forty,  at  the  Circuit 
Court  in  and  for  the  county  of  Cook,  at  the  last  terra  of  said  court, 
deliver  to  you  a  certain  writ  of  mandamus,  issued  by  the  said 
Supreme  Court,  and  bearing  date  February  fourteenth,  eighteen 
hundred  and  forty,  commanding  you  to  sign  a  certain  bill  of  exce{)- 
tions  in  the  case  of  Robert  C.  Bristol  against  John  F.  Phillips — 
and  was  the  same  delivered  in  open  court,  to  you? 
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"Interrogatory  2.  Have  you,  John  Peai-son,  made  a  return  to 
said  writ  of  mandamus  f  If  so,  when,  how,  and  where  ?  And 
where  is  said  writ  of  'mandamus  f  And  when  was  it  last  in  your 
possession  ?  And  if  not  in  your  possession,  what  have  you  done 
with  it  ? 

*" Interrogatory  3.  Did  you,  as  judge  of  said  Circuit  [*275] 
Court,  at  the  time  the  said  J.  Y.  Scamraon  delivered  to  you 
the  said  writ  of  mandamus,  direct  the  clerk  of  said  Circuit  Court 
to  enter  a  rule  against  the  said  J.  Y.  Scammon,  to  show  cause  why 
he  (said  Scammon)  should  not  be  fined  or  imprisoned,  or  both,  for 
a  contempt  of  court  ? 

"  Interrogatory  4.  At  the  time  the  said  Scammon  answered  said 
rule,  did  you  not  state  in  open  court  that  you  would  not  obey  said 
writ  of  mandamus,  or  sign  the  bill  of  exceptions  recited  in  said 
writ,  or  words  to  that  effect  ? 

**  G.  Spring, 
"  Counsel  for  Eelator." 

The  defendant  filed  the  following  answer: 

"JOHN  PEARSON 
ads. 

"THE  PEOPLE  OF  THE  STATE    (  Supreme  Court  of  tJie  State  of  Ittirms, 
OF  ILLINOIS.  ON  THE  RE  LA-    /      June  term,  1840. 
TION  OF    ROBERT  C.  BRIS- 
TOL. 


*'  Attachment  for  Contempt  in  not  Obeying  a  Mandamus. 

"  This  respondent  to  the  first  interrogatory,  '  Did  J.  Y.  Scam- 
mon, on  or  about  the  twenty-fifth  day  of  April,  A.  D.  eighteen 
hundred  and  forty,  at  the  Circuit  Court  in  and  for  the  county  of 
Cook,  at  the  last  term  of  said  court,  deliver  to  you  a  certain  writ 
of  mandamus  issued  by  the  said  Supreme  Court,  and  bearing  date 
February  fourteenth,  eighteen  hundred  and  forty,  commanding  you 
to  sign  a  certain  bill  of  exceptions  in  the  case  of  Robert  C.  Bristol 
ads.  John  F.  Phillips,  and  was  the  same  delivered,  in  open  court, 
to  you  ? '  Answers  under  oath,  that  J.  Y.  Scammon,  attorney  at 
law,  did,  at  the  last  Circuit  Court  in  Cook  county,  in  open  court, 
on  or  about  the  twenty-fifth  day  of  April,  eighteen  hundred  and 
forty,  deliver  to  this  respondent,  a  paper  or  papers,  which  the  said 
Scammon  then  and  there  stated,  as  near  as  he  now  recollects,  was 
a  writ  of  mandamxis  from  the  Supreme  Court.  But  what  was  the 
date  of  the  writ,  and  what  were  its  precise  words,  this  respondent 
does  not  now  recollect;  but  his  impressions  are  that  it  was  directed 
to  him,  and  not  to  the  sheriff  of  said  Cook  county,  which  last  fact, 
among  other  things,  induced  this  respondent  to  think  that  there 
was  some  error  in  the  clerk  of  the  Supreme  Court,  in  its  phrase- 
ology and  direction. 

"  This  respondent  would  further  answer  and  say  that  the  duties 
of  his  office  were  so  urgent  at  the  said  term  that  he  could  not  find 
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an  opportunity  to  give  the  subject  that  examination  which  it 
deserves,  and  since  which  time  or  adjournment  he  has  been  neces- 
sarily engaged  in  urgent  private  business,  until  he  left  Springfield 
on  the  tenth  instant,  on  his  way  to  Juliet,  Will  county,  his  place  of 
residence;  passing  through  many  counties  where  he  had  formerly 
practiced  law,  and  with  a  view,  in  part,  to  collect  long- 
[*2'76]  *standing  debts  which  have  remained,  for  want  of  atten- 
tion, since'  his  election  to  the  office  of  judge  in  the  seventh 
judicial  circuit. 

"  To  the  second  interrogatory,  '  Have  you,  John  Pearson,  made 
a  return  to  said  writ  of  inaiiclamusf  If  so,  when,  how,  and 
where  ?  And  where  is  said  writ  of  mandamus  ?  And  Avhen  was 
it  last  in  your  possession  ?     What  have  you  done  with  it  ? ' 

"  This  respondent  further  answers,  that  the  said  writ  of  man- 
damus is  now,  as  he  believes,  at  his  residence  in  Juliet,  or  was  there 
when  he  left  home,  which  was  soon  after  the  adjournment  of  court, 
and  without  time  to  examine  that  and  other  papers  and  cases  taken 
under  advisement.  This  respondent  has  made  no  return  to  said 
writ  of  mandamus,  if  such  was  its  character.  Because  first,  that 
on  the  trial  of  this  cause  in  eighteen  hundred  and  thirty-nine,  this 
respondent,  as  judge,  signed  a  correct  bill  of  exceptions  for  the 
said  defendant,  as  he  believed,  and  then  thought  his  duty  as  a 
judge  was  fully  discharged,  according  to  the  law  as  understood  by 
him;  secondly,  because  the  rule  or  conditional  mandamus  obtained 
from  this  court,  as  this  respondent  has  incidentally  learned,  but 
which  has  never  been  read  or  seen  by  him,  to  his  knowledge,  was 
attempted  to  be  served  on  hira  by  one  Justin  Butterfield,  an  attor- 
ney-at-law,  in  open  court,  at  the  November  term,  eighteen  hundred 
and  thirty-nine,  in  Cook  county,  and  accompanied  at  the  time  of 
pretended  service,  with  rude  and  oifensive  words  and  manner. 
This  respondent,  at  the  time,  believed  the  law  to  be  different  as  to 
the  service  of  said  writ,  and  confidently  relied  upon  it  for  protec- 
tion from  the  rudeness  thus  practiced  by  the  attorney.  This 
respondent,  then,  entertaining  this  view  of  the  service  of  said 
paper,  which  was  placed  on  the  bench  in  front  of  this  respondent, 
unopened,  this  respondent  required  the  said  Butterfield  to  take 
back,  or  awaj'^,  the  said  paper,  and  on  his  refusal  so  to  do,  this 
respondent  did  then  shove  off  the  bench  the  paper  aforesaid,  and 
it  has  not  been  in  respondent's  possession,  or  seen  by  him  since,  to 
his  knowledge,  and  he  does  not  know,  of  his  own  knowledge,  what 
said  paper  contained. 

"But  tliis  respondent  will  here  remark,  that  if  it  had  been  a  rule 
or  conditional  mandamus  from  the  Supreme  Court,  and  served  on 
this  respondent  by  the  sheriff  legally  authorized  to  serve  writs, 
requiring  this  respondent  to  appear  in  this  court  to  show  cause  why 
a  bill  of  exceptions  should  not  be  signed,  that  he  would,  if  in  his 
power,  and  not  prevented  by  sickness,  as  was  the  case  in  December 
last,  the  last  term  of  this  court,  have  apj^cared  in  the  Supreme  Court 
and  respectfully  asked  this  court  if  it  liad  jurisdiction  of  the  subject 
matter  in  a  case  where  the  law  had  given  a  discretionary  power 
in  the  Circuit  Courts  to  sign  bills  of  exceptions,  the  correctness  of 
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them  to  be  determined  by  the  juds^e;  and  wlietlier  the  Circuit 
Court  is  such  an  inferior  court  as  was  known  at  common  law,  to 
which  writs  of  inxavdamus  only  could  issue,  and  also  this  respond- 
ent would  respectfully  have  placed  the  question  upon 
*the  ground  of  the  great  burden  and  hardsliip  upon  circuit  [*277] 
judges,  to  be  required,  twice  in  each  year,  to  be  compelled 
to  employ  counsel  or  attend  to  answer  rules,  obtained  against  them 
ex  parte,  and  some  other  reasons  might  have  been  urged  to  this 
court,  with  its  permission,  had  the  service  of  this  writ  of  manda- 
mus or  rule  been  served  by  an  officer;  and  if,  upon  a  full  view  of 
the  case,  the  Supreme  Court  had  decided  that  it  had  the  power  to 
take  cognizance  of  this  specific  case,  then,  and  in  that  ^'ent,  this 
respondent  would,  if  not  prevented  by  unforseen  circumstances, 
have  appeared  in  the  Supreme  Court  at  that  or  some  other  term,  to 
obey  its  mandates.  This  respondent  would  have,  in  such  a  case, 
felt  himself  bound  to  comply  with  the  rule  of  law  as  laid  down  by 
the  highest  court  in  Illinois,  althoucfh  he  might  honestly  understand 
the  rule  of  law  differently;  for,  believing  as  he  does,  and  upon  his 
expi-essed  opinions  at  all  proper  times,  that  courts,  whether  of  supe- 
rior or  of  inferior  jurisdiction,  can  only  act  as  interpreters,  and  not 
as  makers  of  law.  This  respondent  further  answers  that  he  has  not 
made  a  return  of  the  writ  of  mandamus  thus  delivered  to  him  by 
J.  Y.  Scammon,  in  April,  eighteen  hundred  and  forty,  in  open  court, 
because  he  still  believed  that  the  lawyer  in  the  case  had  no  author- 
ity or  right  to  interrupt  the  business  of  the  Circuit  Court,  by  com- 
ing into  open  court  and  serving  this  or  any  other  writ  on  the  court, 
and  thus  considered  it  no  service;  and  this  respondent  did  not  then 
know,  and  not  until  recently,  that  Jesse  B.  Thomas,  Esq.,  had  filed 
any  brief,  or  had  consented  to  any  order  to  be  made  in  this  cause, 
acknowledging  the  alternative  m,andamus  or  rule  as  served  by  the 
said  Butterfield,  in  November,  eighteen  hundred  and  thirty-nine, 
and  he  was  not  aware  upon  what  grounds  the  Supreme  Court  had 
proceeded  in  awarding  this  last  writ  of  m,and<nv\is,  and  could  not 
understand  fully  the  first  part  of  the  opinion  of  this  court,  handed 
to  him  some  time  after  the  service  as  aforesaid,  in  April,  eighteen 
hundred  and  forty,  wherein  this  court  says,  'An  alternative  man- 
damus having  been  issued  to  the  judge  of  the  seventh  judicial  Cir- 
cuit Court,  and  he  having  made  no  formal  return  to  the  writ,  nor 
returned  the  writ  itself,  but  through  the  medium  counsel  filed  what 
purports  to  be  an  argument  against  the  power  of  this  court  to  take 
cognizance  of  the  case,  the  court  are  compelled  to  treat  the  case  as 
one  in  which  its  authority  has  been  disregarded.' 

"This  respondent  had  never  given,  in  his  recollection,  Judge 
Thomas,  or  any  one,  power  or  authority  to  acknowledge  the  service 
of  Justin  Butterfield  to  be  a  legal  service,  or  any  notice,  but  this 
respondent  always  believed  that  the  Supreme  Court  would  not  con- 
sider the  service  of  a  writ  of  m,andaniu^,  by  an  attorney,  a  legal 
service,  although  they  might,  after  a  proper  service  by  an  officer  on. 
the  Circuit  Court,  proceed  to  take  jurisdiction.  The  respondent 
further  believed  that  this  court,  although  its  order  might  give 
the    party   the  writ  of   m,andamus,   that  it  was  no   way  pointing 
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[*278]  out,  *clirecli7ig  the  manner  of  service;  but  that  in  the  opin- 
ion of  this  court,  this  respondent  supposed  that  this  writ 
was  to  be  executed  like  all  other  writs  issuing  out  of  any  court  com- 
petent to  grant  a  mandamus,  as  the  Circuit  Courts  may  do  bv  the 
act  of  sixth  January,  eighteen  hundred  and  twenty-seven.  tJpon 
this  ground  mostly,  this  respondent  supposed  the  attorney,  J.  Y. 
Scammon,  had  mistaken  the  law  as  to  the  manner  of  service,  and 
more  especially  after  his  answer  to  the  rule  herein  spoken  of;  and, 
therefore,  with  this  view  of  the  subject,  this  respondent  thought 
that  this  court  would  not  consider  its  authority  disregarded,  in  not 
returning  this  last  writ  thus  served,  in  April,  eighteen  hundred  and 
forty,  artd  more  especially  was  this  conviction  forced  on  the  mind 
of  this  respondent,  from  the  fact  that  he  had  not  given  any  one 
power,  or  used  language,  as  he  thought,  from  which  service  could 
even  be  inferred  or  claimed.  This  respondent  has  never  understood, 
and  does  not  now  understand  it  to  be  the  opinion  of  this  court  that 
an  attorney  can  come  into  the  Circuit  Courts  and  serve  writs  of  man- 
damus on  the  judges  thereof  while  presiding.  But  this  respondent 
inferred  from  the  expression  quoted  from  the  learned  judge's  opin- 
ion, handed  to  him  in  April  or  May  last,  and  from  J.  Y.  Scammon*8 
answer,  that  this  respondent  had  waived  or  acknowledged  the  ser- 
vice of  the  writ,  as  attempted  to  be  served  by  the  said  Butterfield, 
or  had,  in  this  manner,  by  permitting  his  counsel  to  tile  a  brief, 
acknowledged  the  service  in  that  case  only,  and  if  so,  that  in  rela- 
tion to  the  law  of  jurisdiction,  that  this  respondent  had  (though 
conscientiously)  taken  quite  a  different  view  of  this  subject  from, 
this  court,  yet  never  doubting  or  supposing  that  this  respondent 
would  differ  at  all  with  this  court  as  to  the  manner  of  serving  writs 
of  m,andamus.  If,  however,  this  respondent  should  be  wrong  in  his 
opinion  as  to  the  manner  of  service,  he  has  been  so  sincerely,  and 
not  with  a  view  or  determination  to  contemn  the  power  or  orders 
of  the  Supreme  Court,  to  whose  exposition  of  the  laws  of  Illinois, 
he,  as  an  officer  under  oath,  is  bound  to  acquiesce,  unless  the  order 
required  an  act  against  conscience.  This  respondent  will,  with 
the  permission  of  this  court,  under  this  interrogatory,  remark  that 
the  brief,  as  it  is  called,  in  the  judge's  opinion,  was  only  made  and 
sent  to  counsel  because  of  sickness,  and  as  an  index  to  some  of  the 
objections  which  presented  themselves  to  this  respondent,  against 
the  exercise  of  the  powers  claimed  by  the  attorney;  and  it  was 
never  intended  to  be  filed  or  offered  to  this  court  as  an  argument 
to  be  preserved  on  file.  The  cases  there  put  by  this  respondent 
are  for  illustration  only,  against  the  supposed  just  exercise  of 
the  specific  power  thus  set  up  by  the  attorney.  They  were,  in 
short,  but  points  from  which  this  respondent  hoped  his  able 
counsel,  with  the  permission  of  this  court,  on  the  motion  drawn 
up,  might  satisfy  the  Supreme  Court  against  the  exercise  of  a 
power  Avhich,  to  this  respondent,  seemed  incompatible  with 
the  correct  and  legal  discharge  of  the  multifarious  duties  of 
[*279]  *the  Circuit  Courts,  and  might  in  the  absence  of  the  judge 
and  his  inability  to  comply  with  the  rule,  do  absolute  injus- 
■  tice  to  the  parties  and  to  conscience,  in  requiring  him  to  sign  a  bili 
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of  exceptions  which  was  at  war  with  truth.  It  was  a  new 
question  here,  and  one  on  which  this  respondent  confidently 
believed  that  this  honorable  court  would  be  willing,  at  all  proper 
times,  to  receive  arguments  in  illustration  of  this  new  and  impor- 
tant subject.  But  this  court,  on  that  breach  of  jurisdiction,  seem 
to  have  been  satisfied  without  any  arguments  from  this  respondent's 
counsel,  and  he  feels  no  disposition  now  to  run  contra  to  that  rule, 
as  laid  down  by  the  highest  court  in  Illinois.  It  is  only  as  to  the 
motives  of  this  respondent,  in  refusing  to  obey  that  rule,  when  that 
rule  has  legitimately  come  to  his  knowledge,  that  this  honorable 
court  will  (it  is  apprehended)  inquire  into,  which  must  acquit  or 
condemn  this  I'espondent. 

"  In  relation  to  the  third  interrogatory,  '  Did  you,  as  judge  of 
the  Circuit  Court,  at  the  time  the  said  J.  Y.  Scammon  delivered  to 
you  the  said  writ  of  ma?idamus,  direct  the  clerk  of  said  Circuit 
Court  to  enter  a  rule  against  the  said,  J.  Y.  Scammon,  to  show 
<5ause  why  he  (the  said  Scammon)  should  not  be  fined  or  imprisoned, 
or  both,  for  a  contempt  of  court  ? '  In  answer,  this  respondent 
says  he  did,  he  thinks,  cause  such  an  order  to  be  entered,  because 
this  respondent  then  believed,  from  what  he  had  formerly  said  in 
'another  case,  that  J.  Y.  Scammon  knew  the  opinion  of  this  respond- 
ent as  to  the  legality  of  such  service  by  the  attorney,  and  that, 
with  a  full  knowledge  of  this  respondent's  expressed  opinions  on 
this  subject  to  so  many  different  persons,  this  respondent  did  cause 
the  order,  or  one  very  much  like  it,  to  be  entered  for  a  supposed 
•contempt.  But  when  J.  Y,  Scammon  answered  the  rule,  and  quoted 
from  the  said  brief,  as  filed  by  Judge  Thomas,  in  this  cause,  and 
then  for  the  first  time  known  to  this  respondent  as  filed,  though 
Mr.  Scammon  had  mistaken  its  meaning — and  further,  upon  the 
assurance  of  the  said  Scammon,  that  no  contempt  was  intended — 
this  respondent,  then  acting  as  a  court,  did,  and  for  that  reason, 
cheei'fully  discharge  the  rule,  and  from  a  desire  then,  and  at  all 
times,  so  to  act  as  not  to  use  the  law  for  his  personal  gratification, 
but  for  the  protection  of  the  law  itself. 

"  To  the  fourth  interrogatory,  '  At  the  time  the  said  Scammon 
answered  said  rule,  did  you  not  state  in  open  court,  that  you  would 
not  obey  said  writ  of  mandamus,  or  sign  the  bill  of  exceptions 
recited  in  the  said  writ,  or  words  to  that  effect  ? '  This  respondent 
can  not  say  now  what  words  were  used  by  him  at  the  time  alluded 
to;  but  his  impressions  are,  that  he  did  not  say  he  would  not  obey 
friaid  writ  of  mandamus,  and  believes  he  did  not  use  words  to  that 
effect.  But  this  respondent  did  then  request  the  said  Scammon  to 
take  back  the  said  writ,  and  have  the  same  served  on  him  by  the 
^  sheriff,  which  he,  Scammon,  refused,  and  in  that  case,  it  is  now 
his  recollection,  as  it  was  his  design,  to  meet  the  question  fairly 
and  upon  its  merits.  This  respondent  believes  he  did  then, 
also,  '^inform  the  said  Scammon  that  he  could  not,  and  as  [*2S0] 
he  then  understood  the  law  and  has  always  believed,  allow 
attorneys  to  interrupt  the  proceedings  of  the  coui't  by  any  future 
attempt  to  serve  their  writs — but  when  they  were  served  iu  a  legal 
way,  by  an  oflicer  appointed  by  the  law,  that  then  this  respondeat, 
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as  a  court,  would  answer  to  the  Supreme  Court  in  such  a  manner  as 
he  hoped  would  be  satisfactory,  or  words  to  that  effect,  as  this 
respondent  now  recollects,  but  does  not  pretend  to  state  the  exact 
words  then  used.  And  this  respondent  might  have  used  stronger 
language,  from  the  fact  tliat  he  was  thoroughly  convinced  that  a 
contempt  had  been  intended  by  the  former  service  of  these  writs, 
and  he  wished  hereafter  not  to  suffer  the  court  house  to  be,  instead 
of  an  orderly  place  for  the  transaction  of  business,  one  of  disorder 
and  confusion,  by  this  course  of  proceedings. 

"This  respondent  has  now,  to  the  best  of  his  ability,  answered 
the  several  interrogatories  propounded,  and  he  relies  upon  his 
answers,  with  full  confidence  in  their  truth,  to  acquit  him  of  any 
attempt,  on  his  part,  to  contemn  the  laws,  or  any  orders  of  this 
honorable  court.  Believing  as  he  does,  that  he,  as  an  humble  agent 
under  oath,  selected  by  the  people  to  give  efficacy  to  their  laws, 
and  not  to  set  them  at  defiance,  has  done  all  in  his  power  to  prove 
that  in  law  only  there  is  true  liberty,  and  without  law  and  its  just 
observance,  the  liberty  is  but  a  mere  name.  This  respondent,  thu:* 
feeling  conscious  of  the  correctness  of  his  motives  to  uphold  the 
laws  and  all  courts  that  are  constituted  to  sustain  them,  he  is  con- 
fident that  this  court  will  see  in  his  conduct  in  the  premises,  no 
wish  or  intention  to  contemn  its  orders  or  powers. 

"  John  Pjeabson. 

"  Sworn  to  and  subscribed  before  me,  this  23d  day  of  June,  1840. 

"  J.  M.  Duncan,  Clerk  S.  C. 
"  Per  Jas.  n.  Mathkny,  D.  C." 

The  defendant  then  moved  for  his  discharge.  The  court  took 
the  case  under  advisement,  and  the  cause  was  continued  to  the  next 
term  of  the  court.  At  the  next  term,  to  wit,  December  term,  1840, 
the  defendant  filed  the  following  motion: 

"  The  defendant,  by  Gatewood,  his  attorney,  moves  the  court  to 
discharge  him  from  custody,  for  the  following  reasons: 

"  1.  Tliat  said  Pearson  has  been,  since  the  date  of  the  recogniz- 
ance herein,  elected  to  a  seat  in  the  senate  of  Illinois,  from  the 
counties  of  Cook,  Will,  McIIenry,  Dupage  and  Lake,  and  that  he 
has  resigned  the  office  of  judge  of  the  seventh  judicial  circuit,  and 
is  now  in  the  discharge  of  the  duties  of  the  office  of  senator. 

"  2.  Because  of  the  facts  aforesaid,  the  Supreme  Court  cannot 
imprison  him,  nor  exercise  any  coercive  measures  over  him  indivi- 
dually. 
[*281]  *"3.  Because,  being  no  longer  judge  of  the  seventh  judi- 
cial circuit,  he  could  not  comply  with  any  order  of  this 
court  controlling  or  directing  the  official  duties  of  judge  of  thy 
seventh  judicial  circuit  of  Illinois. 

"  Wm.  J.  Gateavood, 

' '  Attorney  for  Pea/rson. " 

J.  Lamhorn,  Attorney-General,  for  the  people,  admitted,  in  writ- 
ing, that  the  defendant  was  elected  senator  at  the  August  election, 
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1840,  and  that  he  has  been  discharging  the  duties  of  senator  from 
the  first  Monday  of  December,  1840,  up  to  the  present  time,  and 
then  was  in  the  discharge  of  his  duties  as  such  officer. 

The  defendant  then  offered  to  surrender  himself  in  discharge  of 
his  bail. 

fT.  IToung  Scammon,  contra  : 

The  privilege  from  arrest  is  for  the  benefit  of  the  country,  and 
not  of  the  individual:  4  Littell. 

The  privilege  of  exemption  from  arrest  of  a  witness,  is  not  the 
privilege  of  the  witness,  but  of  the  court:  4  Harris  &  McHenry, 
295. 

If  the  defendant,  by  virtue  of  his  election  to  the  office  of  senator, 
is  privileged  from  arrest  for  contempt  of  court,  it  is  the  privilege 
of  the  legislature,  that  its  members  shall  be  protected.  As  he  can 
not  be  arrested,  his  bail  can  not  take  him,  nor  can  he  surrender  him- 
self. Suppose  a  defendant  has  been  arrested  on  a  capias,  and  is 
out  on  bail,  and  he  is  afterwards  subpoenaed  as  a  witness,  who,  by 
the  statute,  is  exempted  from  arrest  while  going  to,  or  returning 
from,  or  attending  court,  does  his  privilege  as  a  witness  discharge 
his  bail?  Can  he  surrender  himself  while  attending  as  a  witness? 
or  can  his  bail  surrender  him  ? 

But  a  member  of  the  legislature  is  not  privileged  from  arrest  for 
a  contempt  of  court. 

An  attorney  is  privileged  from  arrest,  etc.,  but  it  is  settled,  that 
an  attorney  shall  not  be  allowed  his  privilege  as  against  the  king: 
1  Tidd's  Pract.,  268. 

By  the  common  law,  peers  of  the  realm,  etc.,  are  constantly  priv- 
ileged from  ai-rest  in  civil  suits,  on  account  of  their  dignity,  etc. , 
but  this  privilege  will  not  exempt  them  from  attachments  for  not 
obeying  the  process  of  the  court:    1  Tidd's  Pract.,  170. 

By  the  statute,  K  L.,  101;  Gale's  Stat.,  82,  attorneys  and  other 
officers  of  court  are  privileged  from  arrest  while  attending,  going 
to,  and  returning  from  courts;  but  are  they  exempted  from  arrest 
for  contempt  of  court  ? 

The  question  is  not  now  involved,  whether  the  defendant  can 
now  sign  the  bill  of  exceptions.  This  proceeding  is  for  his  con- 
tempt of  court,  in  disobeying  its  process. 

John  Pearson,  pro  se,  cited  Gale's  Stat.,  235,  and  insisted 
that  *his  bail  had  a  right  to  surrender  him.     He  also  insisted    [*282] 
that  as  he  was  no  longer  judge,  there  was  no  occasion  for 
further  proceedings  against  him,  as  it  was  the  duty  of  his  successor, 
if  of  any  one,  to  sign  the  bill. 

W.  J.  Gatewood,  on  the  same  side. 

The  motion  was  not  granted,  nor  did  the  court  accept  of  his  sur- 
render; but,  by  consent  of  counsel,  the  cause  was  continued  to  the 
next  terra  of  the  court,  without  bail. 

After  the  reorganization  of  the^  court,  the  defendant  moved  for 
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a  re-argument  of  the  cause,  before  the  new  court.  Ford,  Justice, 
objected,  but  the  members  of  the  old  court  desiring  it,  it  was 
allowed,  and  a  re-argument  ordered  at  the  next  term.  At  the  next 
term  the  cause  was  continued  to  December  term,  1841,  when  the 
cause  was  submitted,  by 

tT.  Young  Scamraon,  for  the  people,  and 

W.  J.  Gatewood,  for  the  defendant. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  court: 

At  the  July  term,  1839,  of  this  court,  an  alternative  writ  of  man- 
damus was  awarded  to  the  judge  of  the  seventh  judicial  circuit, 
and  presiding  judge  of  the  Cook  Circuit  Court,  requiring  him  to 
sign  the  bill  of  exceptions  mentioned  therein,  or  show  cause  to  this 
court,  at  the  December  term,  1839,  why  he  did  not  sign  the  same. 
At  the  December  term,  1839,  it  appeai'ing  that  due  service  had 
been  made  of  the  alternative  raandamus,  and  that  the  judge  had 
refused  to  obey  the  writ,  or  show  any  good  cause  why  he  did  not 
comply  with  its  injunction,  a  peremptory  mandamus  was  awarded. 

At  the  June  term,  1840,  affidavits  were  read,  showing  that  the 
writ  of  mandamus  had  been  duly  served  upon  the  judge  in  open 
court,  by  the  attorney  in  the  original  suit,  and  that  the  judge  had 
not  only  treated  the  writ  contemptuously,  by  threatening  to  fine 
and  imprison  the  attorney  for  serving  the  writ,  but  actually  caused 
him  to  appear  and  answer  for  a  supposed  contempt,  in  thus  making 
such  service.  It  also  appeared  that  he  had  entirely  disregarded 
the  writ,  and  refused  and  neglected  to  make  any  return  thereto. 
An  attachment  for  this  contempt  was  awai'ded  at  the  June  term 
aforesaid.  During  that  term,  the  defendant  was  arrested  on  the 
attachment,  and  brought  into  court,  and  admitted  to  bail.  Inter- 
rogatories were  thereupon  filed,  with  the  view  of  affording  him  an 
opportunity  to  purge  himself  of  the  contempt.  To  these  interrog- 
atories, answers  were  filed;  after  which,  the  court  heard  the  defend- 
ant, at  great  length,  by  able  counsel,  and  with  the  view  to  give  the 
■defendant  the  benefit  of  a  most  mature  and  deliberate  con- 
sideration of  the  case,  as  well  as  to  ascertain  whether 
[*283]  *the  court,  in  the  previous  steps  it  had  taken,  had  acted  in 
conformity  to  the  well  settled  principles  of  law,  as  it 
regarded  the  rights  and  obligations  of  the  judge,  in  the  premises, 
as  also  to  determine  what  was  proper  to  be  done  for  the  protection 
of  suitors  in  the  courts  of  this  state,  so  as  to  secure  to  them  a  faith- 
ful administration  of  justice. 

After  the  argument,  the  cause  was  continued  until  the  December 
term,  1840.  At  this  term  the  defendant  came  and  suggested  to 
the  court  that  he  had  resigned  the  office  of  judge  of  the  seventh 
judicial  circuit  of  this  state,  and  moved  to  be  discharged  from  the 
attachment,  because  this  court  had,  by  the  act  of  resignation,  been 
ousted  of  its  jurisdiction,  and  had  therefore  no  longer  any  compul- 
sory power  over  him. 

After  a  full  hearing  of  the  case  on  the  part  of  the  defendant  at 
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that  time,  the  cause  was  continued  until  the  present  terra,  with  a 
view  of  affording  the  defendant  an  opportunity  of  a  reheai'ing 
before  the  court,  as  now  organized. 

A  reargument  at  this  terra  having  been  declined,  and  the  case 
submitted,  it  becoraes  necessary  to  come  to  a  final  determination  of 
the  whole  matter  in  controversy.  This  court  cannot,  for  a  moment, 
entertain  a  doubt  but  that  it  has  jurisdiction  to  award  a  mandamus 
to  a  circuit  judge;  nor  can  they  doubt  that  the  facts  of  this  case 
imperiously  call  upon  them  to  exercise  the  power. 

From  an  examination  of  the  answers  of  the  defendant  to  the 
interrogatories  propounded  to  him,  no  satisfactory  conclusion  can 
be  drawn  to  exempt  him  frora  the  charge  that  his  whole  course,  in 
his  repeated  refusals  to  obey  the  raandates  of  the  court,  have 
unfortunately  had  their  origin  in  a  spirit  of  contumacy  and  resist- 
ance to  the  authority  of  the  court,  or  in  a  degree  of  ignorance  not 
possible  to  be  imputed  to  a  person  holding  the  important  station  of 
a  judge  of  the  Circuit  Court. 

The  defendant  seems,  throughout,  to  seek  to  shelter  himself 
up(m  the  ground  of  a  want  of  due  service  of  the  writs  of  tnan- 
datnus,  both  alternative  and  peremptory,  because  they  were  served 
upon  him  in  open  court,  by  the  attorneys  for  the  party,  and  not,  as 
he  contends  they  should  have  been,  by  the  sheriff. 

Be  that  as  it  may,  when  the  writs  were  directed  to  him,  and 
comraanded  him  to  do  a  particular  act,  or  as  in  the  case  of  the 
alternative  mandamus,  or  to  show  cause  why  he  refused  to  do  the 
act,  he  should,  at  least  from  self  respect,  have  complied,  and  not 
sought  to  shelter  himself  under  a  pretence  that  the  sheriff  was  the 
only  person  who  could  lawfully  serve  the  writ.  When,  however, 
the  defendant  had  learned,  as  he  did  by  the  decision  in  relation  to 
the  service  of  the  alternative  mandamus,^  that  such  a  ground  was 
not  tenable,  he  should  have  yielded  obedience  to  the  peremptory 
mandamus.  But  what  is  his  conduct  on  the  occasion  of 
the  service  *of  this  writ?  An  attempt  to  punish  the  attor-  [*284] 
ney  for  serving  the  writ,  and  an  utter  disregard  of  the 
writ  itself.  Could  this  court  then  hesitate,  on  the  establishment  of 
these  facts,  to  award  the  attachment  ?  It  was  demanded  by  every 
consideration  of  duty,  and  a  due  regard  for  the  rights  of  suitors 
in  courts  of  justice.  It  is  now,  however,  contended  that  whatever 
may  have  been  the  duty  of  the  court  originally,  in  awarding  the 
attachment,  and  coercing  the  defendant  to  sign  the  bill  of  excep- 
tions, it  has  no  longer  jurisdiction  over  the  person  of  the  defendant, 
because  he  has  ceased  to  occupy  the  judicial  station  which  he  held 
when  attached.  It  is  doubtless  true  that  the  defendant,  being  no 
longer  judge,  cannot  be  coerced  to  do  an  official  act  or  exercise  a 
judicial  function,  and  for  such  reason  we  have  directed  in  the  cause, 
in  which  he  has  refused  to  sign  the  bill  of  exceptions,  that  the  bill 
should  be  considered  a  part  of  the  record,  but  still  it  does  not  fol- 
low that  because  this  court  cannot  imprison  the  defendant  until  he 
shall  sign  the  bill  of  exceptions,  that  it  has  no  power  to  punish  the 

» 2  Scam.,  189. 
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defendant  for  his  contem])t  of  the  law  in  his  refusal  to  obey  the 
writ.  This  court  having  jurisdiction  over  the  defendant,  while  he 
was  judge,  to  compel  him  to  perform  the  required  act,  for  the  pur- 
pose of  enabling  it  to  do  justice  between  the  litigant  parties,  can 
not  be  divested  of  the  power  to  punish  for  the  contempt,  by  the 
defendant's  resigning  the  office  of  judge.  The  offense  being  com- 
plete while  he  was  judge,  and  subject  to  the  authority  of  the  court, 
no  act  of  the  party  can  release  or  bar  the  punishment.  One  object 
in  punishing  contempts  by  imprisonment,  it  is  conceded,  is  to  coerce 
the  party  to  do  the  required  act;  but  because  this  object  cannot  be 
obtained,  it  by  no  means  follows  that  no  punishment  should  be 
inflicted.  Punishment  looks  to  example,  as  well  as  suffering.  Both 
those  objects  are  still  attainable.  But  inasmuch  as  the  defendant 
can  not  perform  the  required  act,  it  is  the  duty  of  the  court  to 
inquire  if  the  objects  of  the  law  can  not  as  well  be  accomplished 
without,  as  with  imprisonment.  Imprisonment  is  the  extreme  rigor 
of  the  law,  and  as  in  this  case  it  can  not  accomplish  one  of  its  main 
designs,  this  court  deems  it  proper  only  to  impose  a  fine.  In  the 
just  and  necessary  exercise  of  this  power,  it  would  have  afforded 
the  court  pleasure  to  have  seen,  in  the  case,  any  mitigating  circum- 
stances from  which  any  reasonable  inference  could  fairly  be  drawn 
that  the  course  the  defendant  has  permitted  himself  to  adopt 
throughout  the  whole  of  this  protracted  affair,  had  been  the  result 
of  unintentional  error  and  misconception.  But  when  it  is  seen 
that  the  facts  disclosed  show  not  only  wilful  contumacy  in  the  first 
instance,  but  when  the  defendant  had  been  informed  from  the 
written  opinion  of  the  court,  on  the  application  for  the  peremptory 
writ  of  mandamus,  what  was  the  true  position  in  which  he  stood, 
to  persist  again,  under  a  flimsy  and  virtually  overruled  pretext,  to 
disobey  the  writ,  shows  an  obstinate  determination  to  resist 
[*285]  the  *authority  of  the  law,  in  utter  disregard  of  the  rights 
of  the  injured  party,  and  of  the  duties  of  his  station. 

It  is  certainly  matter  of  deep  regret  that  a  case  thus  marked 
should  have  called  for  the  exercise  of  the  summary  powers  of  the 
court,  to  inflict  punishment  on  judicial  delinquency.  To  pass  it 
over  lightly  would  be  a  dereliction  of  duty.  Every  consideration 
of  justice  and  a  sacred  regard  to  the  maintenance  of  the  supremacy 
of  the  law  solemnly  admonishes  this  court  that  those  who  violate 
its  mandates  must  expect  a  punishment  to  be  inflicted  commensu- 
rate to  the  wrong  done;  but  more  especially  should  it  take  care  that 
those  to  whom  is  committed  the  sacred  duty  of  the  execution  of  the 
laws  do  not  escape,  where  they  are  themselves  guilty  of  their 
infraction. 

With  these  views  before  us,  and  in  the  discharge  of  a  duty  which 
we  may  not  omit,  it  is  considered  that  the  defendant,  John  Pear- 
son, is,' and  he  is  hereby  adjudged  to  be,  guilty  of  a  high  contempt, 
in  refusing  to  obey  the  command  of  a  writ  of  peremptory  manda- 
mus heretofore  awarded  by  this  court,  by  the  cause  of  Robert  C. 
Bristol  V.  John  F.  Philli2)s,  and  duly  served  on  him,  and  that  for 
such  his  contempt  aforesaid,  it  is  adjudged  and  decreed  that  he  pay 
to  the  people  of  this  state  a  fine  of  $100,  and  the  costs  of  all  the 
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proceedings  in  relation  to  the  writs  of  mandamus  and  attachment, 
;ind  that  the  people  have  execution  therefor. 

Breese,  Justice,  delivered  the  following  separate  opinion: 
I  did  not  hear  any  of  the  arguments  in  this  cause,  and  conse- 
quently am  not  pi-epared  to  express  a  definite  opinion  upon  its 
merits.  From  the  examination  I  have  given  the  papers,  I  was 
inclined  to  the  opinion  that  the  action  of  the  defendant  might  be 
based  on  the  ground  of  a  misapprehension  of  his  rights  and  duties 
as  a  judge  of  the  Circuit  Court,  and  not  to  a  spirit  of  disobedience 
to  the  mandates  of  this  court.  A  just  respect  for  the  judicial  tri- 
bunals of  the  country,  acting  within  the  line  of  their  duty,  requires 
that  their  decisions  solemnly  made  should  be  regarded;  if  they  are 
not,  their  usefulness  will  be  gi'eatly  abridged,  or  wholly  destroyed. 
I  do  not  doubt  the  power  of  this  court  to  award  a  peremptory 
m,andamus  to  the  Circuit  Court,  nor  the  duty  of  the  court  to  which 
it  is  sent  to  obey  it.  It  is  a  just  and  necessary  exercise  of  power, 
promotive  alike  of  the  ends  of  justice  and  of  the  rights  of  suitors. 
If  it  is  disobeyed,  there  is  no  alternative  but  the  imposition  of  a 
fine  or  imprisonment.  In  adopting  the  former  mode,  under  the 
circumstances  of  this  case,  the  judge  having  resigned  his  ofiice, 
since  the  attachment  was  issued,  seems  to  be  in  harmony  with 
acknowledged  principles  in  such  like  cases. 

Douglass,  Justice,  having  been  of  counsel  for  the  defendant, 
gave  no  opinion. 

Judgment  against  defendant. 

*«7!  young  Scanimon  'filed  the  following  affidavit,  and  [*286] 
moved  the  court  to  tax  the  costs  in  the  cause: 

"  The  People,  ex  relatione  Hohert  C.  Bristol,  v.  John  Pearson. 

"  James  M.  Maxcy,  being  first  duly  sworn,  doth  depose  and  say, 
that  he  was,  in  the  year  eighteen  hundred  and  forty,  a  deputy  of 
Garret  Elkin,  who  was  then  sheriff  of  Sangamon  county.  That  at 
the  June  terra,  eighteen  hundred  and  forty,  a  writ  of  attachment 
issued  out  of  the  Supreme  Court  of  this  state,  directed  to  any  and 
all  sheriffs  of  all  counties  of  the  state  of  Illinois,  against  John  Pear- 
son, to  answer  for  a  contempt  of  said  Supreme  Court,  in  refusing  to 
obey  a  peremptory  writ  of  mandamus,  issued  out  of  the  said  court, 
and  to  him  directed  and  delivered;  which  writ  of  attachment  was 
delivered  to  this  deponent  to  execute.  That  this  deponent  went 
immediately  in  search  of  said  Pearson,  who  was  in  the  city  of 
Springfield,  on  the  day  of  the  issuing  of  said  writ.  This  deponent 
further  saith  that,  although  he  went  immediately  in  search  of  said 
Pearson,  he  was  not  able  to  find  him  within  the  county  of  Sanga- 
mon, but  leai'ned  that  he  had  covertly  and  secretly  left  the  city  and 
was  fleeing  from  the  process  of  this  court,  for  the  purpose  of 
evading  justice;  and  this  deponent,  conceiving  that  it  was  his  duty 
to  pursue  the  fugitive,  hired  a  horse  and  gave  chase  to  said  Pear- 
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son,  and  traveled  six  days  before  he  was  able  to  overtake  him. 
That  he  overtook  him  in  Clay  county,  and  caused  him  to  be 
arrested  by  the  sheriff  of  said  county  of  Clay,  who  delivered  the 
prisoner  to  this  affiant,  for  the  purpose  of  bringing  hira  to  Spring- 
field, to  answer  for  his  contempt  to  this  court.  That  this  deponent 
brought  said  Pearson  to  Springfield,  being  engaged  in  the  pursuit 
of  said  Pearson,  and  in  bringing  him  back  to  this  court,  ten  days. 
That  this  deponent  necessarily  expended,  for  his  expenses  in  pursu- 
ing said  Pearson,  and  bringing  him  back  to  court,  the  sum  of 
twenty-eight  dollars  and  seventy-five  cents,  and  for  horse  hire  the 
sum  of  thirty-eight  dollars.  This  deponent,  therefore,  prays  this 
court  to  direct  the  clerk  of  this  court  to  tax  the  amounts  thus 
expended  by  him,  for  expenses  and  horse  hire,  with  the  costs  in  the 
above  entitled  cause. 

"James  C.  Maxct. 

"Sworn  and  subscribed,  this  13th  day  of  January,  1842,  before 
me. 

"  E.  Peck,  C.  S.  G." 

The  court  ordered  that  the  clerk  tax  in  favor  of  the  officer  who 
served  the  writ  of  attachment,  6^  cents  per  mile,  for  260  miles 
travel,  in  serving  and  returning  the  attachment,  and  the  cost  of  the 
service  thereof^  as  allowed  by  law. 


[*28V]   *Ilobert  C.  Bristol,  appellant,  v.  John  F.  Phillips,  appellee. 

Apjyeal  from  Cook. 

■NVhere  a  judge  of  a  Circuit  Court  refuses  to  sigrn  a  bill  of  exceptions  tendered  to  him  in  a- 
cause,  and  the  Supreme  Court  awarded  a  writ  of  mandamus  against  him,  to  compel 
him  to  sign  the  bill,  which  he  refused  to  obey,  and  he  was  attached  for  contempt  of 
the  Supreme  Court,  in  disobeying  its  pror>ess,  the  Supreme  Court,  he  having  in  the 
mean  time  resigned  his  office  of  judjje,  directed  the  bill  of  exceptions  to  be  taken  as 
true,  and  to  have  the  same  effect  as  though  signed  and  sealed  by  the  judge. 

The  facts  upon  which  this  motion  was  predicated  appear  in  the 
case  of  The  People  v.  Pearson,  2  Scam.,  189,  and  ante,  270-286. 

J.  Yoti7ig  Scammon,  for  the  appellant,  moved  that  the  bill  of 
exceptions  tendered  to  the  judge  in  this  cause,  be  taken  and  con- 
sidered as  true,  and  be  allowed  the  same  effect  as  though  signed 
and  sealed,  the  appellant  having  exhausted  his  remedies  against  the 
judge,  and  the  correctness  of  the  bill  not  having  been  denied  by 
either  the  appellee  or  the  judge. 

Per  curiam  :  In  this  case  it  is  understood  that  the  parties  admit 
the  truth  of  the  bill  of  exceptions.  The  motion  is  granted.  The 
bill  of  exceptions  will  be  taken  and  considered  as  a  part  of  the 
record. 

Motion  granted. 
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Benedict  v.  Dilleliunt. 


Kirby  Benedict,  appellant,  v.  Benjamin  Dilleliunt,  appellee. 

Appeal  from  Macon. 

Where  the  record  of  a  Circuit  Court  showed  the  afSrmance  of  a  judgment  of  a  justice  of 
the  peace,  without  stating^  the  amount  thereof:  Held,  thaX  the  judgment  was  suffi- 
ciently certain,  as  it  could  be  made  so  by  reference. 

Dillehunt  brought  an  action  before  a  justice  of  the  peace  of 
Macon  county,  against  Benedict,  and  recovered  a  judgment  for 
$33.53.  Benedict  appealed  to  the  Circuit  Court,  and  at  the  October 
term,  1841,  the  Hon.  Samuel  H.  Treat  presiding,  the  following- 
order  was  entered  of  record: 

"  This  day  came  the  parties,  and,  by  consent,  the  cause  is  tried 
by  the  court,  and  the  court  having  heard  the  same,  it  is  ordered, 
that  the  judgment  of  the  court  below  be  affirmed,  and  that  the 
appellee  have  execution  against  the  appellant  for  the  amount  of 
said  judgment,  and  also  his  costs  in  this  court  and  the  court  below 
expended." 

*The  defendant  appealed  to  this  court.     The  bond  exe-    [*288] 
cuted  recited  that  at  the  October  term  of  the  Circuit  Court, 
1841,  the  plaintiff  recovered  a  judgment  against  the  defendant  for 
$33.53,  88.08  costs  of  suit. 

i.  Trumbull  and  tT.  Lamhorn,  for  the  appellant. 

C.  Emerson  and  A.  Lincoln,  for  the  appellee. 

Beeese,  Justice,  delivered  the  opinion  of  the  court: 

The  only  question  presented  by  the  record  in  this  case  is,  as  to 
the  sufficiency  of  the  judgment  of  the  Circuit  Court  affirming  the 
judgment  of  the  justice  of  the  peace.  The  amount  of  the  judg- 
ment is  not  stated,  and  it  is  insisted  the  judgment  is  irregular,  for 
want  of  certainty  as  to  amount. 

The  bond  in  the  cause  given  by  the  appellant  recites  the  judg- 
ment before  the  justice  of  the  peace,  as  a  judgment  for  $33.53  debt, 
and  $8.08  costs.  By  reference  to  this,  the  recovery  in  the  Circuit 
Court  can  be  made  certain,  "7c?  certum  est,  quod  certum,  reddi 
potest." 

The  judgment  is  affirmed  for  $33.53,  besides  costs. 

Judgment  affirmed. 
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John  H.  Campbell,  appellant,  v.  Rhoda  Quinlin,  appellee. 

Appeal  from  Madison. 

When  a  state  enacts  a  statute  of  another  state,  it  is  presumed  to  adopt  the  construction 
which  that  statute  has  received,  by  a  uniform  series  of  judicial  exposition,  in  the  courts 
of  tlie  state  from  which  it  is  taken  (a) 

"Where  an  appeal  bond  is  taken  by  a  justice  of  the  peace,  the  statute  requires  the  justice 
to  file  the  bond  and  papers  in  the  office  of  the  clerk  of  the  Circuit  Court,  within  twenty 
days  from  the  taking  of  the  appeal.  A  failure,  on  the  part  of  the  justice,  to  file  them 
within  that  time,  defeats  the  appeal,  which  will  be  dismissed  on  motion.  (6) 

The  proceedings  in  this  cause  were  had  in  the  court  below,  at  the 
April  term,  1841,  before  the  Hon.  Sidney  Breese. 

Douglass,  Justice,  delivered  the  opinion  of  the  court: 
This  cause  was  tried  before  a  justice  of  the  peace,  on  the  30th  of 
September,  1840,  and  judgment  rendered  for  the  plaintiff  below, 
for  8::i9.76,  from  which  judgment  the  defendant  below  prosecuted 
an  appeal  to  the  Circuit  Court  of  Madison  county.  The  appeal 
bond  was  tiled  in  the  justice's  office  on  the  12th  of  October,  and 
returned  with  the  papers  in  the  cause,  to  the  clerk  of  the  Circuit 
Court,  on  the  28th  of  December,  seventj'^-seven  days  after  the 
appeal  was  taken.  At  the  April  term,  1841,  of  the  Circuit 
[*289]  Court,  *the  appellee  moved  to  dismiss  the  appeal,  for  the 
reason  that  the  appeal  bond  and  the  papers  in  the  cause, 
were  not  filed  in  the  office  of  the  clerk  of  the  Circuit  Court,  within 
twenty  days  after  taking  the  appeal,  as  required  by  the  third  sec- 
tion of  "An  act  to  amend  the  several  laws  in  relation  to  appeals,"' 
approved  February  3d,  1840;  which  motion  was  sustained  by  the 
court,  and  the  appeal  dismissed.  To  reverse  this  decision,  an 
appeal  has  been  prosecuted  to  this  court. 

The  errors  assigned  question  the  correctness  of  the  decision  of 
the  Circuit  Court  in  dismissing  the  appeal,  and  impose  upon  this 
court  the  necessity  of  settling  the  construction  of  the  above  recited 
act.  This  act  is  a  substantial  copy  of  an  Indiana  statute,  which  had 
been  in  force  for  many  years,  and  received  a  definite,  certain  and 
settled  construction  in  the  courts  of  justice  of  that  state,  and  the 
reports  published  to  the  world  prior  to  tlie  adoption  of  this  statute 
by  our  legislature.  It  is  a  safe  rule,  peculiarly  applicable  to  the 
case  before  us,  that  when  one  state  enacts  a  statute  of  another 
state,  it  is  presumed  to  adopt  the  construction  which  that 
statute  has  received  by  a  uniform  series  of  judicial  expositions. 
Applying  this  rule  to  the  case  under  consideration,  we  will  find  no 

I  Acts  of  1839-40, 109. 

(a)  The  head  note  states  a  general  rule,  which  however  is  not  inflexible:  Little  v.  Smith, 
i  Scam.,  400.  In  such  case  the  construction  of  the  statute  sriven  bv  a  sister  state  must  be 
consistent  with  the  spirit  and  policy  of  our  laws  {Rigg  v.  Wtlton,  13  III.,  1.5;  Gofje  v.  Smith, 
79111.,  219)  and  adapted  to  our  circumstances:  Hammond  v.  The  People,  32  ill.,  44(j,  and 
Ewell's  note.  In  Freese  v.  Tripp,  70  111.,  496,  the  court  says,  "it  is  reasonable  to  supposa 
the  legislature  adopted  the  law  (the  statute  of  another  state)  with  the  construction  put 
upon  it "  in  that  state. 

(6)  The  principal  case  is  overruled  in  Little  v.  Smith,  4  Scam.,  400;  Ewing  v.  Bailev, 
Id..  420. 
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<3ifficulty  in  arriving  at  a  correct  conclusion.  In  the  case  of  Brown 
V.  3fodisett,^  the  court  says,  "that  Brown,  the  plaintiff  in  error, 
relies  on  the  seventy-second  section  of  the  act  respecting  justices 
of  the  peace:"  Rev.  Code,  1831,  p,  317.  That  section  requires  the 
justice,  when  an  appeal  is  taken,  to  cause  the  transcript  and  papers 
to  be  liled  with  the  clerk  of  the  Circuit  Court,  within  twenty  days 
after  the  appeal  is  filed.  The  transcript  in  the  case  before  us  was 
not  filed  within  twenty  days,  and  still  the  court  permitted  the 
cause  to  be  docketed.  In  the  act  organizing  the  Supreme  Court, 
the  party  has  sixty  days  from  the  time  of  taking  the  appeal  to  file 
the  transcript  in  the  Supreme  Court;  and  there  is  a  provision  in  the 
act  authorizing  the  court,  on  good  cause  being  shown,  to  receive 
the  papers  afterwards:  Rev.  Code,  1831,  p.  149.  But  there  is  no 
such  provision  in  the  act  respecting  justices  of  the  peace,  authoriz- 
ing the  Circuit  Court  to  receive  the  justice's  transcript  after  the 
limited  time.  It  must  be  filed  within  twenty  days  after  the  appeal 
is  taken,  or  the  Circuit  Court  has  no  jurisdiction." 

The  same  construction  was  given  to  this  statute  in  the  cases  of 
Barnes  v.  Modisett  et  al.,  Butler  et  al.  v.  Skomp,^  Dougherty  v. 
Mason.^  Testing  the  case  before  the  court  by  these  authorities, 
we  cannot  doubt  that  the  Circuit  Court  of  Madison  county  decided, 
correctly  in  dismissing  the  appeal,  for  the  reason  that  the  papers; 
were  not  filed  with  the  clerk  of  the  Circuit  Court  within 
*twenty  days  from  the  execution  of  the  appeal  bond,  as  [*290] 
required  by  the  statute. 

The  judgment  is  afiirmed,  with  costs. 

Judgment  affirmed. 


"William  G.  Abrams  et  al.,  plaintiffs  in  error,  v.  William  Camp, 
defendant  in  error. 

Error  to  Sangamon. 

A  made  his  note  tx)  B,  in  consideration  of  money  won  at  a  game  played  with  cards,  and  B 
assigned  the  note  to  C,  who  instituted  a  suit  upon  it  in  a  court  of  law.  Upon  tlie  trial 
A  called  B  as  a  witness,  who  objected  to  stating  what  was  the  consideration  of  the 
note,  on  the  ground  that  he  could  not  do  so  without  cfiminating  himself,  and  the  court 
sustained  his  objection.  No  other  testimony  b-ing  offered,  judgment  was  rendered  in 
favor  of  U,  for  the  amount  of  the  note  and  interest.  Upon  a  bill  in  chancery  to  enjoin 
the  enforcement  of  the  judgment:  Held,  that  these  facts  did  not  authorize  a  court  of 
chancery  to  interfere  with  the  judgment  of  the  court  of  law,  it  not  appearing  that  A 
had  no  other  witness  to  prove  the  same  fact  he  sought  to  establish  by  B.  (a) 

The  statute  declares  all  notes  given  in  consideration  of  money  won  at  play,  void,  whether 
in  the  hands  of  the  payee  or  an  assignee,  (b) 

The  general  rule  in  equity  is,  that  relief  will  not  be  granted  against  a  judgment  at  law  on 
the  ground  of  its  being  contrary  to  equity,  unless  the  defendant  in  the  action  at  law 

1  3  Blackf.,  883.  2  3  Blackf.,  353,  393.  3  4  Blackf.,  433. 

(a)  The  principal  case  is  overruled  in  Mallett  v.  Butcher,  41  111.,  382,  where  it  is  said,  the 
statute  "is  siei  generis,  and  provides  for  special  cases,  and  must  be  executed  in  reference 
alone  to  itself."  In  that  case  a  party  obtained  relief  in  chancei-y  after  he  had  neglected  to 
set  np  the  statute  as  a  defense  at  law.  No  more  effect  can  be  given  to  an  endorsement 
made  in  consideration  of  gaming  than  to  a  forged  endorsement:  Chapin  v.  Drake,  57  111., 
295     A  different  rule  applies  to  wafers  on  elections:    Liicas  v.  Nichols,  66  HI.,  41. 

(b)  R.  S.  18T4,  Tit.  "Criminal  Code,"  §  131. 
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was  ignorant  of  the  facts  constituting  his  defense,  while  the  suit  was  pending,  or  they 
could  not  have  been  received  as  a  defense  at  law.  If  he  permits  judgment  to  pass 
against  him  by  neglect,  he  cannot  afterwards  seek  relief  in  equity,  for  a  matter  which 
he  could  have  availed  himself  of  at  law,  even  if  a  court  of  equity  has  concurrent  juris- 
diction with  a  court  of  law,  of  the  subject  matter  of  the  defense,  (a) 
A  party  electing  to  make  his  defense  at  law.  and  failing,  is  precluded  from  going  into 
equity  to  litigate  anew  the  same  matters.  To  this  general  rule  there  are  some  excep- 
tions, as  where  the  judgment  has  been  obtained  by  fraud,  or  gross  injustice  has  been 
done  to  a  party,  not  attributable  to  his  laches  or  neglect. 

This  cause  was  heard  in  the  court  below  at  the  April  term,  1841, 
before  the  Hon.  Samuel  H.  Treat. 

S.  T.  Logan  and  A.  Lincoln,  for  the  plaintiffs  in  error,  cited  R. 
L.,  320,  483;  2  Story's  Eq.,  179-183;  1  Johns.  Ch.  R,  49,  95-99;  1 
Littell,  325. 

J.  Lamborn,  for  the  defendant  in  error. 

Treat,  .Justice,  delivered  the  opinion  of  the  court: 
Camp  filed  his  bill  in  chancery  in  the  Sangamon  Circuit  Court, 
against  Abrams  and  Klein,  alleging,  in  substance,  that  Klein,  at  a 
previous  term  of  the  court,  had  obtained  a  judgment  against  him 
for  the  sum  of  $191.43,  on  a  note  made  by  Camp  to  Abrams,  and  by 
Abrams  assigned  to  Klein;  that  the  note  was  made  and  executed  in 
consideration  of  money  won  by  Abrams  of  Camp,  at  a  game  played 
with  cards,  and  for  no  other  consideration.  The  bill  prayed 
[*291]  *that  the  judgment  might  be  perpetually  enjoined,  and  for 
general  relief.  Upon  this  bill  Camp  obtained  an  injunction. 
At  a  subsequent  term  it  was  agreed  by  the  parties  that  the  court 
might  decide  whether  the  injunction  should  be  dissolved  or  made 
perpetual,  upon  an  agreed  state  of  facts,  substantially  as  follows: 
That  in  the  action  at  law  Camp  pleaded  that  the  note  was  given  in 
consideration  of  money  won  at  a  game  played  with  cards,  on  which 
plea  issue  was  joined,  and  on  the  trial,  to  prove  the  truth  of  his 
plea.  Camp  called  Abrams  as  a  witness,  wlio  objected  to  answering 
as  to  what  was  the  consideration  of  the  note,  on  the  ground  that 
he  could  not  do  so  without  criminating  himself,  and  the  court  sus- 
taining the  objection,  he  was  excused  from  answering,  and  Camp 
offering  no  other  evidence,  judgment  was  rendered  in  favor  of  Klein 
for  the  amount  of  the  note  and  interest.  On  this  state  of  facts  the 
Circuit  Court  decreed  that  the  injunction  be  made  perpetual,  and 
that  Camp  recover  his  costs.  This  decision  of  the  court  is  now 
assigned  for  error,  by  Abrams  and  Klein,  who  bring  the  record  to 
this  court. 

The  general  rule  in  equity  is,  that  it  will  not  relieve  against  a 
judgment  at  law,  on  the  ground  of  its  being  contrary  to  equity, 
unless  the  defendant  in  the  action  at  law  was  ignorant  of  the  facts 
constituting  his  defense,  wliile  the  suit  was  pending,  or  tliey  could 
not  have  been  received  as  a  defense  at  law.  If  he  permits  judg- 
ment to  pass  against  him  by  neglect,  he  cannot  afterward    seek 

(a)  Accord  More  v.  Bngley,  B.  Breese  94,  and  note;  Lucas  v.  Spencer,  27  111.,  15;  Albro  iv 
Dayton,  28  111.,  325;  Packwood  v.  Gridley,  39  111.,  388,  and  Ewell's  note. 
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relief  in  equity  for  a  matter  which  he  could  liave  availed  himself 
of  at  law,  even  if  a  court  of  equity  has  concurrent  jurisdiction  with 
a  court  of  law  of  the  subject  matter  of  the  defense.  A  party 
electing  to  make  his  defense  at  law,  and  failing,  is  precluded  from 
going  into  equity  to  litigate  anew  the  same  matters.  To  this  gene- 
ral rule  there  are  some  exceptions,  as  where  the  judgment  has  been 
obtained  by  fraud,  or  gross  injustice  has  been  done  to  a  party  not 
attributable  to  his  laches  or  neglect.' 

The  statute  to  restrain  gaming  ^  declares  all  notes  given  in  con- 
sideration of  money  won  at  play  void  and  of  no  effect,  whether  in 
the  hands  of  the  payee  or  an  assignee.  Camp  had,  therefore,  a  good 
defense  to  the  note,  in  the  action  at  law,  if  the  allegations  of  his 
bill  are  true.  He  set  up  his  defense  there,  and  his  failure  to  make 
it  successful,  it  is  presumable,  was  owing  to  his  own  neglect,  or 
want  of  preparation,  for  no  special  ground  of  fraud  or  surprise  is 
alleged  in  his  bill,  or  shown  by  the  agreed  case.  Although  Abrams 
insisted  upon  his  privilege,  and  was  not  required  to  testify,  still  it 
may  have  been  in  the  power  of  Camp  to  have  fully  established  his 
defense  by  other  witnesses.  In  this  state  of  the  case,  to  permit 
him  to  go  into  equity  would  be  in  violation  of  the  principle, 
that  the  decision  of  a  court  of  competent  authority  is  conclusive 
upon  all  courts  of  concurrent  power,  and  would,  in  effect, 
*enable  parties  to  go  on,  by  way  of  experiment,  from  one  [*292] 
concurrent  tribunal  to  another,  producing  conflicting  deci- 
sions, and  unsettling  the  rights  of  parties  litigant,  instead  of  requir- 
ing them  to  resort  to  an  appellate  tribunal,  for  the  correction  of 
errors  alleged  to  have  been  committed. 

The  decree  of  the  Circuit  court  was  clearly  erroneous,  and  is 
reversed,  with  costs,  and  the  injunction  dissolved. 

Decree  reversed. 

» 1  Johns.  Ch.  R,  49,  92;  2  Storey's  Eq.,  179. 
SR.  L.,  320;  Gale's  Stat.,  320. 
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Timothy  Dunn,  impleaded,  etc.,  plaintiff  in  error,  v.  Patrick 
Keegin,  defendant  in  error. 

Error  to  St.  Clair. 

Although  a  plea,  answer  or  demurrer  may  be  filed  under  a  general  rule  to  answer  by  a 
certain  day  in  term,  yet  it  may  well  be  doubted  whether  such  ought  to  be  the  construc- 
tion of  an  order,  or  agreement  on  the  record,  giving  time  to  file  an  answer  by  a  certain 
day  in  vacation.    But  this  is  a  matter  addressed  to  the  sound  discretion  of  the  court,  (a) 

Sembie,  That  under  a  general  rule  to  answer  by  a  certain  day,  a  plea,  answer  or  demurrer 
may  be  filed  at  any  time  before  default  is  taken. 

The  rule  is  inflexible  in  chancery  proceedings,  that  a  plea  of  matters  in  pais,  and  pleas  in 
bar  of  matters  in  pais,  muse  be  filed  on  oath. 

A  motion  to  set  aside  a  default  for  not  filing  an  answer  in  chancery,  should  be  based  upon 
affidavit,  setting  forth  clearly  and  specifically  the  reasons  for  setting  it  aside,  and  be 
accompanied  by  an  answer  and  offer  to  file  the  same. 

Where  a  party  in  chancery  desires  to  raise  the  question  in  the  Supreme  Court,  whether 
the  testimony  was  sufficient  to  sustain  the  decree,  he  should  preserve  the  testimony 
upon  the  record. 

A  defendant,  after  appearance,  cannot  object  to  the  insufficiency  or  want  of  service  of 
process,  (b) 

The  proceedings  in  this  were  had  in  the  court  below,  before  the 
Hon.  Sidney  Breese. 

Jatnes  Shields  and  X  C.  (Jonlding,  for  the  plaintiff  in  error, 
cited  2  Scam.,  366,  387,  390-391;  Eq.  Cas.  Abr.,  80  (5);  2  Willes, 
464;  3  Paige,  566;  1  Smith's  Chanc.  Pract.,  230;  3  Johns.  Ch.  R., 
415;  5  Paige,  165;  Lube's  Eq.,  33,  186;  2  Arch.  Pract.,  263;  1 
Cooke,  190;  2  Bibb.,  572. 

Lyman  Trumbull,  for  the  defendant  in  error. 

Douglass,  Justice,  delivered  the  opinion  of  the  court: 

The  complainant  filed  his  bill  in  chanceiy  in  the  St.  Clair  Circuit 

Court,  at  the  February  term,  1840,  against  the  defendants  below, 

for  a  settlement  of  partnership  accounts.     The  usual  subpoena  in 

chancery  was  issued  against  the  defendants,  and  returned  with  the 

following  indorsement  thereon: 

[*293]        *"0n   the   26th  day  of  December,   1839,  I  served  the 
within  subpoena  on  Timothy  Dunn  and  William  Doorley, 
by  leaving  them  a  true  copy  of  the  within. 

"S.  B.  Chandler, 

"Sheriff  St.  G.  Co." 

On  the  fifteenth  of  February,  1840,  the  following  entry  was  made 
upon  the  record: 

"  This  day  came  the  defendants,  by  Shields  and  Koerner,  and 
file  their  affidavit  for  a  rule  to  give  security  for  costs.     Ordered, 

(o)  Kilgour  v.  Crawford,  51  111.,  949,  doubts  whether  the  general  rule  given  in  the  head 
note  should  apply  to  a  long  rule  to  answer  expiring  in  vacation,  and  given  as  an  indulgence 
to  the  defendant.  Filing  either  a  plea,  answer  or  demurrer  is  a  compUance  with  a  rule  to 
answer:    Bracken  v  Kennedy,  post.  .558. 

(6)  See  Vanderbilt  v.  Johnson  ante,  7;  Dait  v.  Hercules,  34  HI.,  395,  and  Ewell's  note; 
Roberts  v.  Townhalls,  46  Dl.,  and  Denslow's  note.  -  -   - 
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that  the  complainant  show  cause,  by  Wednesday  morning,  why 
security  for  costs  should  not  be  given." 

Security  for  costs  having  been  given  on  the  twenty-second  day 
of  February,  1840,  Dunn  and  Doorley,  two  of  said  defendants,  filed 
their  general  demurrer  to  said  complainant's  bill,  and  on  the  same 
day  the  following  order  was  entered: 

''Patrick  K^eegin  v.   Timothy  Dunn,  Matthew  J).  WinUy  and 
William  Doorley. 

"And  now  at  this  day  comes  the  complainant,  by  George  T.  M. 
Davis,  his  solicitor,  and  the  said  defendants,  by  Shields  and  Koerner, 
their  solicitors,  and  withdrew  the  demurrer  filed  in  this  cause,  and, 
on  motion  of  the  defendants,  time  is  given  them  to  answer  said  bill 
of  complaint  until  the  first  day  of  June  next;  and  in  default  of  an 
answer  being  filed  on  said  first  day  of  June  next,  by  the  defendants, 
said  bill  of  complaint  to  be  taken  pro  confesso,  and  the  default  of 
the  defendants  entered." 

The  next  entry  upon  the  record  is  on  the  eighteenth  day  of 
August,  1840,  at  which  time  Dunn,  one  of  said  defendants,  appeared 
and  filed  his  plea  in  bar,  not  verified  by  afiidavit,  nor  supported  by 
answer  to  the  matters  and  things  charged  in  said  bill,  averring 
"  that  before  the  filing  of  complainant's  bill,  to  wit,  on  or  about  the 
twentieth  day  of  March,  1839,  at  the  county  of  St.  Clair,  etc.,  the 
said  Patrick  Keegin  and  said  defendant  Timothy  Dunn,  had  a  full, 
complete,  and  final  settlement  of  all  the  transactions,  contracts, 
and  accounts  then,  and  up  to  that  time,  existing  and  standing 
between  them,  which  are  the  same  transactions,  contracts,  and 
accounts  mentioned  in  the  said  complainant's  bill." 

On  the  same  day,  Doorley,  one  of  the  other  defendants,  filed  his 
separate  answer,  and  the  other  defendant,  Winn  filed  his  general 
demurrer  to  said  bill,  and  the  complainant,  by  his  solicitor,  moved 
to  strike  the  said  plea  of  Dunn  from  the  files,  and  take  the  bill  as 
confessed,  as  to  said  Dunn,  and  filed  the  following  reasons  in  sup- 
port of  his  motion: 

First.  Because  the  said  defendant,  Dunn,  was  under  a  rule  to 
answer  said  bill; 

Second.  Because  the  said  plea  is  not  put  in  under  the  oath  of  said 
defendant,  as  required  by  the  practice  of  this  court; 

*  Third.  Because  said  plea  does  not  contain  any  matter  in  [*294] 
bar  of  the  relief  prayed  by  said  bill; 

Fourth.  Because  said  plea  is  insufficient  in  form  and  in  sub- 
stance; 

Fifth.  Because  the  said  plea  is  not  supported  by  answer  as  to  the 
fraud  of  said  defendant; 

Sixth.  Because  the  said  plea  purports  to  be  a  settlement  between 
the  defendant,  Dunn,  and  the  said  complainant,  when  the  bill 
alleges  the  partnership  to  have  existed  between  complainant,  Dunn, 
and  Winn. 
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On  the  nineteenth  of  August,  1840,  the  complainant  filed  excep- 
tions to  the  answer  of  Doorley,  and  asked  to  take  the  bill  as  con- 
fessed, as  to  Dunn  and  Winn,  and  on  the  next  day  the  exceptions 
to  Doorley's  answer  were  set  down  for  argument,  at  the  next  term, 
and  the  default  of  Dunn  entered,  and  the  bill  taken  as  confessed, 
as  to  him. 

On  the  twenty-second  of  August  the  complainant  filed  his  joinder 
to  the  demurrer  of  Winn. 

These  were  the  only  steps  taken  in  the  cause  until  the  November 
term,  1840,  when  the  following  entry  was  made: 

"  This  day  comes  the  complainant,  by  his  said  counsel,  and  moves 
the  court  to  set  aside  the  default  against  T.  Dunn." 

The  cause  stood  in  this  situation  until  the  tenth  of  April,  1841, 
when  Dunn  renewed  his  motion  to  set  aside  the  default;  but  the 
record  does  not  show  that  any  affidavit  was  filed  upon  which  to 
predicate  the  motion,  either  at  the  November  term,  1840,  or  the 
April  term,  1841. 

On  the  tenth  of  April,  1841,  the  parties  again  appeared,  and 
argued  the  demurrer  of  the  said  Winn,  which  was  overruled,  and 
the  said  defendant  ruled  to  answer  said  bill  by  the  nineteenth  of 
April,  1841,  and  in  default  thereof,  said  bill  to  be  taken  as  confessed, 
as  to  said  Winn.  On  the  said  nineteenth  of  April,  the  parties  again 
appeared,  and  argued  the  motion  of  Dunn  to  set  aside  the  default 
as  to  him,  and  let  his  plea  stand  for  an  answer,  which  motion  was 
overruled  by  the  court.  On  the  twenty-fourth  of  April,  1841,  the 
bill  was  taken  pro  confesso  as  to  Winn,  for  want  of  answer,  in  pur- 
suance of  the  rule  requiring  him  to  answer  by  the  nineteenth  of 
said  month,  and  the  cause  was  set  down  for  final  hearing  upon  bill 
and  exhibits  only,  on  the  first  Saturday  of  the  next  term. 

No  further  proceedings  were  had  in  the  cause  until  the  Septem- 
ber term,  1841,  to  wit,  on  the  eleventh  day  of  the  month,  and  the 
first  Saturday  of  the  term,  being  the  day  on  which  the  cause  was 
set  for  final  hearing,  when  the  court  proceeded  to  hear  and  deter- 
mine the  cause,  and  render  a  final  decree  against  the  said  Dunn 
and  Winn,  and  dismiss  the  bill  as  to  the  said  Doorley. 

Afterwards,  to  wit,  on  the  eighteenth  day  of  September,  1841, 
the  said  Timothy  Dunn  again  appeared  and  moved  the  court  to  set 
aside  the  decree  rendered  against  him,  and  to  allow  him  to 
[*295]  file  a  full,  *complete,  and  perfect  answer  to  said  bill  of 
complaint,  and  filed  an  affidavit  in  support  of  his  motion, 
which  motion  the  court,  after  hearing  the  argument  of  counsel, 
and  being  fully  advised  of,  and  concerning  the  premises,  denied. 

The  foregoing,  it  is  believed,  contains  a  full  and  accurate  state- 
ment of  the  various  proceedings  in  this  cause,  upon  which  the  fol- 
lowing errors  have  been  assigned  by  Dunn,  who  alone  prosecutes 
the  writ  of  error: 

First.  The  court  erred  in  ordering  the  bill  to  be  taken  as  con- 
fessed ; 

Secofid.     The  court  erred  in  taking  the  bill  for  confessed,  when 
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pica  was  filed  before  the  calling  of  the  cause,  or  before  default 
taken ; 

Third.     The  court  erred  in  making  a  decree  against  Dunn; 

Fourth.     Because  the  return  of  service  on  the  writ  or  subpoena 
Avas  insufficient  to  authorize  a  decree  against  Dunn. 

The  first  and  second  assignments  of  error  are  understood  to 
relate  to  the  same  point,  and  will  therefore  be  considered  together. 
At  the  February  term,  1840,  Dunn  and  Doorley  withdrew  the 
demurrer  which  they  had  previously  filed,  and,  on  their  motion, 
time  was  given  them  to  answer  by  the  first  day  of  June  next  there- 
after, and  in  default  of  filing  such  answer  on  the  said  first  day  of 
June,  their  default  was  to  be  entered,  and  the  bill  taken  pro  con- 
fesso.  This  entry  does  not  appear  like  an  ordinary  rule  to  plead, 
answer,  or  demur,  by  a  certain  day,  according  to  the  usual  course 
of  chancery  proceedings;  but  is  in  the  nature  of  a  stipulation 
between  the  parties,  with  the  acquiescence  of  the  court,  made  at 
the  suggestion  of  the  defendants,  and  for  their  benefit,  that  they 
should  have  the  time  of  answering  extended  until  the  first  day  of 
June,  upon  the  condition  that  if  they  did  not  answer  on  or  before 
that  day,  the  bill  should  be  taken  as  confessed.  They  did  not 
answer,  or  take  any  steps  in  the  cause,  until  the  eighteenth  day  of 
August,  and  then  filed  a  plea  in  bar,  insisting  that  the  filing  of  this 
plea  was  a  sufficient  compliance  with  the  order  of  the  previous  term; 
that  that  order  was  the  usual  and  ordinary  rule  to  answer,  and  that 
such  rule  was  undei'stood  and  held  by  courts  of  chancery  to  include 
an  answer,  plea,  or  demurrer;  and,  secondly,  it  is  insisted  that  it  is 
perfectly  immaterial  whether  the  plea  was  filed  on  the  first  day  of 
June  or  the  eighteenth  day  of  August,  inasmuch  as  it  was  filed 
before  a  motion  was  made  for  a  default.  Such  we  apprehend  is  the 
usual  and  correct  practice  in  the  case  of  an  ordinary  rule  to  answer. 
JSuch  order  is  understood  to  mean  a  rule  to  plead,  answer,  or  demur, 
the  same  as  the  rule  to  plead  on  the  common  law  side  of  the  court 
includes  a  demurrer  as  well  as  a  plea.  It  is  the  general  practice 
also  to  consider  such  plea,  answer,  or  demurrer  in  due  time,  if  filed 
before  the  default  is  asked  for.  A  liberal  practice  in  this  respect 
has  generally  obtained,  and  is  encouraged  by  the  courts,  so 
far  as  is  consistent  with  a  prompt  and  efficient  dispatch  *of  [*296] 
business.  But  these  rules  and  this  practice  have  no  appli- 
cation to  the  question  under  consideration.  In  this  case  the  defend- 
ants, at  the  February  term,  1840,  entered  a  stipulation  on  the 
records  that  in  consideration  of  having  time  allowed  them  to 
answer  by  the  first  day  of  June,  they  would  agree  that  in  default 
of  their  answer's  being  filed  on  that  day  the  bill  should  be  taken  as 
confessed.  The  time  was  material  in  this  arrangement,  because,  if 
the  answer  had  been  filed  on  the  1st  day  of  June,  the  complainant 
could  have  filed  his  replication,  taken  his  depositions,  and  been 
ready  for  a  final  hearing  at  the  August  term.  These  considera- 
tions are  important,  and  usually  enter  into  the  very  essence  of  an 
arrangement  by  which  time  is  given  to  file  an  answer  in  a  chancery 
cause,  on  a  certain  day  in  vacation.     Although  you  may  plead, 
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unswer,  or  demur,  under  a  general  rule  to  answer  by  a  certain  day 
in  term  time,  yet  it  may  be  well  doubted  whether  such  ought  to  be 
the  construction  of  an  order,  or  agreement  on  the  record,  giving 
time  to  file  an  answer  by  a  certain  day  in  vacation. 

The  reason  of  this  distinction  is  obvious  to  those  familiar  with 
proceedings  in  courts  of  chancery.  When  arule  is  taken  to  answer 
by  a  certain  day  in  term  time,  the  object  is  to  compel  the  defend- 
ant to  disclose  upon  what  grounds  he  intends  to  rest  his  defense; 
whether  it  is  by  demurring  to  the  bill,  and  thereby  admitting  the 
truth  of  the  facts  alleged,  but  denying  their  sufficiencj''  to  entitle 
the  complainant  to  recover;  or  by  pleading  some  fact  upon  which 
the  whole  defense  may  depend,  and  thereby  avoid  the  necessity  of 
a  discovery  by  answer;  or  by  filing  a  full,  complete,  and  perfect 
answer  to  all  the  allegations  in  the  bill.  Such  is  the  object  and 
office  of  an  ordinary  rule  to  answer  by  a  certain  time  in  term.  But 
an  order  extending  the  time  to  answer  to  a  certain  day  in  vacation 
is  based  upon  an  entii'e  different  principle,  and  contemplates  a 
different  object.  The  time  is  extended  usually  upon  the  supposi- 
tion that  the  bill  demands  a  long,  tedious,  and  minute  answer, 
requiring  more  time  for  preparation  than  counsel  would  have  leisure 
to  devote  during  the  hurry  and  pressure  of  business  in  terra  time. 
This  being  the  ground  upon  which  time  to  answer  is  ordinarily 
asked  for  and  allowed,  it  would  seem  to  be  unreasonable  and  unjust 
to  allow  the  defendant  to  come  in  at  the  next  term,  and  file  a  plea 
or  demurrer  to  the  bill,  as  a  matter  of  course,  which  might  have 
been  prepared,  in  five  minutes,  at  the  previous  term. 

The  fact  of  filing  a  plea  or  demurrer  at  the  second  term,  without 
showing  sufficient  cause  why  it  had  not  been  filed  previous  to 
the  extension  of  time  to  answer,  Avould  show  that  the  time  had 
been  extended  unnecessarily,  and  therefore  improperly.  These  con- 
siderations create  serious  doubts  in  our  minds  of  the  propriety  of 
allowing  a  plea  or  demurrer  to  be  filed  in  a  case  where  time  has 
been  given  to  a  certain  day  in  vacation  to  answer,  except  upon 
good  and  sufficient  cause  shown.  It  is  a  matter,  however, 
[*29'7]  addressed  *to  the  sound  discretion  of  the  court,  to  be  exer- 
cised for  the  purpose  of  i^romoting,  and  not  defeating,  the 
ends  of  justice. 

There  is  another  reason  which  is  conclusive  why  the  first  and 
secoiid  errors  are  not  well  assigned.  The  plea  in  this  case  avers  a 
settlement  between  the  complainant  and  the  defendant  Dunn,  and 
relics  upon  the  alleged  settlement  as  a  bar  of  the  relief  sought. 
The  plea  not  having  been  verified  by  affidavit,  it  is  unnecessary  to 
inquire  into  the  sufficiency  of  the  facts  pleaded  to  constitute  a  valid 
defense.  The  rule  is  inflexible  in  chancery  proceedings,  that  a  plea 
of  matters  in  pais,  and  pleas  in  bar  of  matters  in  pais,  must  be 
filed  on  oath.' 

The  court  below  decided  correctly,  therefore,  in  striking  this  plea 
from  the  files,  and  there  being  no  answer  in  pursuance  of  the  order 
made  at  the  February  term,  1840,  the  default  was  properly  entered 

I  1  Smith's  Chan.  Prac,  231 
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and  the  bill  taken  pro  coufesso.  It  is  insisted  that,  even  admitting 
that  the  default  was  correctly  entered  at  the  August  term,  the  court 
should  have  set  it  aside  at  the  November  term,  1840,  or  at  the 
April  term,  1841,  on  the  motion  of  Dunn,  no  final  decree  having 
yet  been  rendered.  Whether  the  court  below  should  or  should  not 
have  set  aside  the  default,  depended  upon  the  facts  before  that 
court,  of  which  we  have  no  means  of  judgingr.  The  record  shows 
no  reasons  for  setting  aside  the  default,  at  any  time  before  the  final 
decree.  It  merely  shows  that  the  motion  was  made  and  overruled, 
but  contains  no  affidavit,  nor  does  it  state  that  the  motion  was  pre- 
dicated upon  affidavit.  The  motion  should  have  been  founded 
upon  an  affidavit  setting  forth  clearly  and  specifically  the  reasons 
for  setting  aside  the  default,  and  accompanied  by  an  answer,  and 
an  offer  to  file  the  same.  In  the  absence  of  such  affidavit  and 
answer,  the  court  below  correctly  overruled  the  motion.  The 
decision  of  the  court  below  in  overruling  the  motion  to  set  aside  the 
final  decree,  is  not  assigned  for  error  in  express  terms,  and  cannot 
be  construed  as  coming  fairly  within  any  of  the  assignments. 
Upon  this  point  it  is  sufficient  to  remark,  that  a  court  ought  not  to 
be  expected  to  set  aside  a  final  decree  in  a  cause,  and  give  leave  to 
answer  the  bill,  unless  the  affidavit  was  accompanied  by  the  answer 
proposed  to  be  filed,  so  that  the  court  could  see  that  it  was  full, 
complete,  and  pertinent.  Although  Dunn,  in  his  affidavit,  asked 
leave  to  file  a  full,  complete,  and  perfect  answer,  yet  it  does  not 
appear  that  he  had  prepared  an  answer,  and  exhibited  it  to  the 
court,  for  its  judgment  of  its  sufficiency  and  relevancy.  Surely  the 
court  could  not  be  expected,  after  a  lapse  of  five  terms  from  the 
time  the  answer  should  have  been  filed,  to  set  aside  a  final  decree, 
and  then  give  time  to  prepare  and  file  an  answer. 

The  third  assignment  of  error  questions  the  correctness  of  the 
decree  against  Dunn,  in  general  terms,  but  does  not  point  out 
wherein  the  error  consists,  nor  does  the  record  furnish  the 
means  *of  remedying  it,  if  it  be  erroneous.  The  record  [*298] 
merely  shows  the  bill  and  exhibits.  The  testimony  is  not 
preserved  by  bill  of  exceptions  or  otherwise.  When  a  bill  is  taken 
pro  confesso,  the  court  is  authorized,  in  its  discretion,  to  render  a 
decree  on  the  bill  and  exhibits,  or  may  require  the  complainant  to 
produce  documents  and  witnesses  to  prove  the  allegations  of  his 
bill,  or  may  examine  the  complainant  himself,  ou  oath,  touching 
the  f 'cts  therein  alleged.'  [a) 

Whether  the  decree  in  this  case  was  rendered  on  the  bill  and 
exhibits,  on  the  examination  of  documents  and  witnesses,  or  of  the 
complainant  himself,  we  have  no  means  of  knowing,  except  the 
statement  in  the  decree,  which  recites  that  the  court  having  heard 
evidence  in  support  of  the  truth  of  the  allegations  in  the  bill,  and 
being  sufficiently  advised  of  and  concerning  the  premises,  etc.,  pro- 
ceeds to  pronounce  the  decree. 


iR.  L.,  123;  Gale's  Stat.,  141. 


(o)  It  is  purely  a  matter  of  discretion  with  the  court  whether  it  will  require  a  complain- 
aut  to  make  proof,  the  defendant  being  in  default:    Ferguson  v.  Sutphen,  3  Gil.,  547. 
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If  the  defendant  desired  to  raise  the  question  in  this  court, 
whether  the  testimony  Avas  sufficient  to  sustain  the  decree,  he 
should  have  preserved  that  testimony  upon  the  i-ecord.  Not  hav- 
ing done  so,  he  cannot  now  avail  himself  of  the  objection. 

The  fourth  and  last  error  assigned  is,  that  the  return  on  the  sub- 
poena was  insufficient  to  authorize  a  decree  against  Dunn.  As  to 
this  stage  of  the  proceedings,  it  is  immaterial  whether  the  return 
was  sufficient  or  not,  or  whether  there  was  any  service  on  Dunn  or 
not.  He  having  appeared  and  ruled  the  complainant  to  give 
security  for  costs,  and  demurred  to  his  bill,  and  withdrew  his 
demurrer,  filed  a  plea  in  bar,  moved  twice  to  set  aside  a  default, 
and  once  to  set  aside  the  final  decree,  is  estopped  from  assigning 
for  error  the  insufficiency  of  the  return  on  the  subpoena. 

The  decree  is  affirmed  with  costs. 

Decree  affirmed. 


John  Nichols,  appellant,  v.  Samuel  Buckells,  appellee. 

Appeal  from  Sangamon. 

In  an  action  before  a  justice  of  the  peace,  unliquidated  damages,  arising  out  of  contracts, 
may  be  set  off.  (a) 

The  words  "'  claim  or  demand,"  as  used  in  the  sec.  17  of  the  practice  act,  embrace  all  cases 
arising  out  of  contracts,  whether  expressed  or  implied,  (b) 

A  justice  of  the  peace  has  jurisdiction  of  a  set-off  exceeding  $100,  where  the  balance 
claimed  by  the  defendant  does  not  exceed  that  sum;  and,  semble,  that  if  the  balance 
exceeds  $100,  the  justice  must  do  one  of  two  things,  either  allow  so  much  of  the  note 
as  will  set-off  the  plaintiff's  claim,  and  give  judgment  foi"  the  defendant  for  costs,  or 
dismiss  the  suit  altogether. 

This  cause  was  heard  in  the  court  below,  at  the  July  term,  1840, 
before  the  Hon.  Samuel  H.  Treat. 

[*299]        *J.  D.   Urqxthart  for  the  appellant. 

S.  T.  Logan,  for  the  appellee. 

(a)  It  is  only  in  suits  before  a  justice  of  the  peace  that  a  defendant  must  avail  himself  of 
his  right  of  setoff :    Morton  v.  Bailey,  1  Scam.,  'ilS. 

Only  demands  which  legally  exist  can  be  set-off  or  recouped:  Chicago  S.  B.  Dock  Co.  »i 
Dunlap.  33  111.,  2 j7.  And  th"re  must  be  a  subsisting  claim  when  the  suit  is  brought:  Irvin 
V.  Wright,  1  Scam.,  135;  Kelly  v.  Garrett,  1  Gil.,  649. 

The  denianils  to  be  set  off  must  be  mutual  and  between  the  parties  to  the  record:  Gregg 
V.  Plullips.  B.  Breese  143,  and  note;  Walker  v.  Chorin,  16  111.,  489. 

Unliquidated  damages  arising  ex  contractu  constitute  a  good  claim  of  set-off  under  th» 
statute:  Edwards  v.  Todd,  1  Scam.,  462;  Kaskaskia  Bridge  Co.  v.  Shannon,  1  Gil,  15; 
Crabtree  v.  Kile,  21  111.,  180. 

This,  however,  is  not  the  case  when  the  claim  for  unliquidated  damages  is  totally  discon- 
nected with  the  plaintiff's  cause  of  action:  Hawks  v.  Land,  i  Gil.,  2v;7;  Sargeant  v.  Kel- 
logg 5  Gil ,  273;  DeForrest  v.  Oder,  Ail\\.,  50J;  Robinson  v.  Hibbs,  48  111.,  408;  Bush  v.  Kind- 
red, '20  111.,  93.  ^  , 

A  claim  originati  ^g  in  contract  may  be  recouped  against  one  founded  m  tort,  if  the  coun- 
ter claims  arise  out  of  the  same  sui^ect  matter  and  are  susceptible  of  adjustment  in  ono 
action:  Stow  v.  Yarwood,  14  111.,  4J4;  Brigham  v.  Hawlei/,  17  111.,  :?8;  Sanger  v.  Fincher,  27 
111  ;i47-  Strecter  v.  Streeter,  43  111.,  15o.  See  also  as  to  recoupment,  Bailey's  notes  to 
Haven  v.  Wakefield,  39  111.,  509. 

As  to  what  claims  or  dt^mands  are  the  subject  of  set-off,  see  Chicago  S.  B.  Dock  Co.  v. 
ptinlap,  33  III.,  2i7,  and  Ewell's  note. 

i,b)  Accord  Edwards  v.  Todd,  1  Scam.,  462. 
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Browne,  Justice,  delivered  the  opinion  of  the  (old)  court: 
The  questions  presented  tor  the  consideration  of  the  court  in  this 
case  are,  first,  the  kind  of  damages  that  may  be  set  off  in  an  action 
commenced  before  a  justice  of  the  peace;  and,  secondly,  what  is 
the  extent  of  such  justice's  jurisdiction? 

The  facts,  as  appears  from  the  bill  of  exceptions  in  the  cause,  are, 
that  Nichols  brought  a  suit  before  a  justice  of  the  peace  against 
Ruckells,  on  an  account,  amounting  to  $50,232.  On  the  trial  the 
jury  found  a  verdict  for  the  defendant  for  $61.14,  for  which  judg- 
ment was  rendered,  and  an  appeal  taken  by  Nichols  to  the  Circuit 
Court.  In  the  Circuit  Court,  the  plaintiff  Nichols  proved  his 
account,  amounting  to  $50.23^,  and  closed  his  case,  a  jury  having 
been  waived  by  the  parties.  The  defendant  then  introduced  an 
account  against  the  plaintiff,  amounting  in  all  to  the  sum  of  S675, 
and  consisting  of  various  items,  the  last  of  which  was  as  follows: 
^'  Hired  two  hands  three  months,  and  were  unemployed  in  conse- 
quence of  disappointment,  at  $1  per  day,  150  days — il50."  When 
the  defendant  had  reached  this  item  in  his  account,  and  was  pro- 
ceeding to  examine  witnesses  to  support  it,  the  plaintiff  objected, 
on  the  ground  that  it  was  not  admissible  in  this  form  of  action,  as 
a  set-off,  being  in  the  nature  of  unliquidated  damages,  and  properly 
the  subject  of  a  distinct  and  separate  action.  This  item  grew  out 
of  a  charge  made  by  the  plaintiff  against  the  defendant  for  the 
rent  of  a  mill  for  six  months,  at  three  dollars  per  month,  by  a 
written  agreement  between  the  parties,  in  which  it  was  stipulated 
that  Nichols  should  dig  out  the  dirt  from  the  wheel,  within  one 
month,  so  that  the  shaft  would  be  clear,  and  erect  works  to  keep  the 
banks  from  washing  under  the  mill,  and  furnish  blocks  for  underpin- 
ning, and  pries  to  raise  the  mill.  The  item  for  rent  of  the  mill 
went  to  make  up  the  sum  claimed  and  proved  by  Nichols  against 
Ruckells.  The  Circuit  Court  admitted  the  evidence  of  the  defend- 
ant, to  which  the  plaintiff  objected,  and  a  bill  of  exceptions  was 
signed,  and  gave  judgment  for  the  defendant  for  $61.14,  from 
which  the  plaintiff  appealed  to  this  court.  The  assignment  of 
errors  questions  the  decision  of  the  Circuit  Court  in  admitting  the 
evidence  in  support  of  the  item  of  charge  of  $150  for  damages, 
and  in  entertaining  jurisdiction  of  the  cause,  the  defendant's  set-off, 
as  claimed,  amounting  to  more  than  $100.  Upon  the  first  point 
made,  as  to  whether  damages  of  the  nature  claimed  can  be  the 
subject  matter  of  a  set-off,  the  court  has  only  to  refer  to  the 
■case  of  E(hcards  et  al.  v.  Todd,^  as  settling  it.  It  is  there 
decided,  in  an  action  of  assumpsit  brought  in  the  Circuit 
*Court,  that  unliquidated  damages  arising  out  of  contracts  [*300] 
may  be  set-off.  The  words  "  claim  or  demand,"  as  used  in 
the  seventeenth  section  of  the  practice  act,  embrace  all  cases  arising 
out  of  contracts  or  agreements,  expressed  or  implied.  In  this  case 
the  set-off  claimed  by  Ruckells  arose  out  of  a  contract  of  rent,  and 
was,  tiierefore,  a  proper  matter  of  set-off.  The  question  of  juris- 
diction was  not  raised  in  the  court  below,  nor  was  any  decision  of 

»  1  Scam.,  462. 
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that  court  pronounced  upon  it.  It  is  made  here  for  the  first  time, 
and  its  determination  involves  the  construction  of  the  act  concern- 
ing justices  of  the  peace,  approved  February  3,  1827,'  and  the  act 
extending  their  jurisdiction,  approved  March  2,  1833.^  The  first 
section  of  this  act  limits  the  jurisdiction  of  a  justice  of  the  peace 
to  one  hundred  dollars  in  cases  of  contract.  The  sixteenth  section 
provides,  that  "in  all  suits  commenced  before  a  justice  of  the  peace, 
each  party  shall  bring  forward  all  his  or  her  demands  against  the 
other,  which  are  of  such  a  nature  as  to  be  consolidated,  and  which 
do  not  exceed  one  hundred  dollars  when  consolidated  into  one 
action  or  defense,  and  on  refusing  or  neglecting  to  do  the  same, 
shall  forever  be  debarred  from  the  privilege  of  suing  for  any  such 
debt  or  demand."  The  act  to  extend  the  jurisdiction  of  justices  of 
the  peace  in  certain  cases,  gives  them  jurisdiction  to  hear  and  deter- 
mine all  civil  suits  or  demands  for  any  debts  or  demands  originally 
exceeding  one  hundred  dollars,  if  reduced  below  that  sum  by  fair 
credits.  In  the  case  under  consideration,  the  plaintiff's  claim  was 
within  the  acknowledged  jurisdiction  of  the  justice,  being  for  less 
than  one  hundred  dollars,  and  the  question  arises,  does  the  presen- 
tation of  the  defendant's  claim,  amounting  to  more  than  that  sura, 
oust  the  justice  of  that  jurisdiction.  The  sixteenth  section  of  the 
act  of  1827  must,  we  think,  be  read  in  connection  with  the  amend- 
atory act  of  1833,  extending  the  jurisdiction  of  justices  of  the  peace 
so  as  to  permit  a  defendant  to  introduce  his  set-off,  though  origin- 
ally over  one  hundred  dollars,  provided  he  does  not  claim  a  balance 
in  his  favor  exceeding  one  hundred  dollars. 

Suppose  the  case  of  a  plaintiff  who  sues  a  defendant  for  twenty 
dollars,  and  he  produces  the  plaintiff's  note,  due  at  the  time  of 
trial,  for  two  hundred  dollars,  what  is  the  justice  of  the  peace  to 
do  ?  A'though  the  defendant  may  admit  the  amount  of  the  plain- 
tiff's account,  yet,  if  he  insists  that  the  plaintiff  is  indebted  to  him 
on  the  note  produced,  the  justice  of  the  peace  could  not  give 
judgment  for  the  plaintiff,  for  the  evidence  would  show  that  he  is, 
in  fact,  indebted  to  the  defendant  in  the  sum  of  one  hundred  and 
eighty  dollars,  over  and  above  the  amount  of  the  plaintiff's  claim. 
He  must,  then,  do  one  of  two  things,  either  allow  as  much  of  the 
note  as  will  set-off  the  plaintiff's  claim,  and  give  judgment  for  the 
defendant  for  the  costs,  or  dismiss   the  suit  altogether,  the  note 

being  proof  that  the  defendant  owes  the  plaintiff  nothing. 
[*301]    Suppose  the  *note  is  reduced  by  credits,  jor^'wa/acie  fairly 

indorsed  on  it,  to  the  sum  of  ninety-nine  dollars;  then,  we 
apprehend,  the  justice  of  the  peace  could  render  a  judgment  for 
the  defendant  for  the  seventy-nine  dollars,  after  deducting  the 
plaintiff's  demand  of  twenty  dollars.  In  the  case  of  open  accounts, 
as  in  this  case,  it  cannot  be  admitted  that  the  existence  of  an  indebt- 
edness by  the  plaintiff  to  the  defendant,  originally  more  than  one 
luindred  dollars,  shall  deprive  the  defendant  of  a  judgment  against 
the  plaintiff,  provided  he  claims,  as  a  balance,  less  than  one  hun- 
dred dollars.     We  are  of  opinion,  in  all  such  cases,  the  justice  of 

»  R.  L.,  386;  Gale's  Stat.,  403.  »  R.  L.,  415;  Gale's  Stat.,  43G. 
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the  peace  may  render  a  judgment  for  the  defendant  for  a  sura  less 
than  one  hundred  dollars,  though  the  account  of  the  defendant 
may  originally  amount  to  more  than  that  sum.  His  "defense" 
covers  only  a  sum  within  the  jurisdiction  of  a  justice  of  the  peace, 
and  we  see  nothing  to  prevent  him  from  rendering  a  judgment 
accordingly.  The  law  abhors  a  multiplicity  of  suits,  and  by  this 
mode  of  proceeding  it  will  unquestionably  be  avoided. 
The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgment  affirmed. 


Alexander  Penny,  plaintiff  in  error,  v.  James  Little  et  al., 
defendants  in  error. 

Ei^or  to  Schuyler. 

The  provision  in  the  ordinance  of  July  13, 1787.  ceding  the  northwestern  territory  to  the 
United  States,  that  the  inhabitants  of  said  territory  shall  always  be  entitled  to  the  ben- 
efit of  judicial  proceedings,  according  to  the  course  of  the  common  law.  intends  the 
common  law  as  it  was  then  understood  and  expounded,  by  the  courts  in  America. 

A  landlord  has  a  right  to  distiain  for  rent,  where  no  power  of  distress  is  contained  in  the 
lease,  (a) 

This  cause  was  heard  in  the  court  below  at  the  April  term,  1841, 
before  the  Hon.  Stephen  A.  Douglass. 

W.  A.  Minshall,  for  the  plaintiff  in  error,  relied  upon  the  fol- 
lowing authorities:  R.  L.,  676,  sec.  6;  Stephen  on  Plead.,  377, 
480;  3  Black.  Com.,  6,  note  8;  Kent's  Cora.,  400-1,  483,  note  a;  2 
Black.  Com.,  42-3;  3  Kent's  Com.,  470;  Bradby  on  Distress,  30,  99, 
100;  3  Kent's  Com.,  484;  3  Cruise's  Dig.,  308,  sec.  8;  Burn's  Justice, 
425;  Woodf all's  Landlord  and  Tenant,''l52. 

G.  Walker  and  J.  B.  Thomas,  for  the  defendants  in  error. 

Douglass,  Justice,  delivered  the  opinion  of  the  court: 

*The  plaintiff.  Penny,  sued  the  defendants  in  an  action  of  [*302] 
trespass,  at  the  November  term,  1838,  of  the  Circuit  Court 
of  Schuyler  county.  The  defendants  pleaded  the  general  issue, 
which  was  joined,  and  also  three  special  pleas,  justifying  the  sup- 
posed trespass,  under  a  landlord's  warrant  for  rent.  The  plaintiff 
demurred  to  the  special  pleas,  and  the  demurrer  being  joined,  was 
overruled  by  the  court,  and,  the  plaintiff'  failing  to  answer  further, 
judgment  was  rendered  against  him  for  costs,  at  the  April  term, 
1841. 

The  errors  assigned  are: 

First.  The  court  erred  in  deciding  the  law  to  be  against  the, 
(plaintiff  below,  on  the  demurrer  to  defendants'  pleas  in  bar. 

(o)  O'Hara  v.  Jones,  46  111.,  288,  and  Denslow's  note. 
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Second.  The  judgment  of  the  Schuyler  Circuit  Court  was  ren- 
dered for  the  defendants,  when,  by  the  laws  of  the  land,  it  should 
have  been  for  the  plaintiff. 

The  case  has  been  submitted  without  argument,  and  it  is  under- 
stood that  the  only  question  presented  for  the  decision  of  this  court 
is,  whether  the  right  of  the  landlord  to  distrain  for  rent  exists  under 
the  laws  of  the  state,  when  the  deed  or  lease  does  not  expressly 
reserve  this  privilege.  It  is  to  be  regretted  that  so  important  a 
question  should  have  been  submitted  without  argument;  a  question 
which  involves  the  legality  of  a  supposed  right  daily  exercised  by 
a  large  portion  of  our  community.  Our  statute'  provides  that,^ 
"When  any  goods  or  chattels  shall  be  distrained  for  rent,  and  the 
tenant  or  owner  of  the  goods  so  distrained  shall  not,  within  five 
days  after  such  distress  taken,  and  notice  thereof,  and  the  cause  of 
taking,  replevy  the  same,  with  sufficient  security  according  to  law, 
the  person  distraining,  or  his  agent  duly  authorized,  may,  with  the 
sheriff  or  constable  of  the  county,  cause  the  goods  and  chattels  so 
distrained  to  be  appraised  by  two  reputable  freeholders,  under 
oath;  which  oath  may  be  administered  by  such  sheriff  or  constable,, 
to  appraise  such  goods  and  chattels,  according  to  their  best  judg- 
ment and  understanding;  the  person  making  such  distress,  on  giving 
ten  days'  notice,  may  sell  such  goods  and  chattels  at  public  auction, 
and  after  retaining  the  amount  of  rent  distrained  for  and  the  costs 
of  distress  and  sale,  shall  pay  the  overplus,  if  any  there  be,  to  such 
tenant  or  tenants." 

It  is  apparent  that  this  statute  does  not  confer  the  right  upon 
landlords  to  distrain  for  rent;  but  recognizes  the  existence  of  such 
right,  at  the  time,  and  prior  to  the  passage  of  the  act,  and  regulates 
its  future  exercise.  The  existence  of  the  right  of  distress  being 
recognized  and  established,  it  becomes  necessax-y  to  inquire  into  the 
extent  of  the  right,  and  the  kinds  of  rent  to  which  it  pertains.  The 
laws  in  force  in  this  state  are  all  to  be  traced  to  one  of  two  sources, 
the  acts  of  our  legislature  and  the  common  law.  By  an  act  of  our 
legislature,  approved  February  4,  1819,  it  is  provided,  "  That  the 
common  law  of  England,  all  statutes  or  acts  of  the  British 
Parliament  made  in  aid  of  the  common  law  prior  to  the 
[*303]  *fourth  year  of  the  reign  of  King  James  I.,"  with  three 
exceptions  therein  named,  "and  which  are  of  a  general 
nature,  and  not  local  to  that  kingdom,  shall  be  the  rule  of  decision, 
and  shall  be  considered  as  of  full  force,  until  repealed  by  legislative 
authority." 

By  the  common  law  of  England,  there  were  three  several  kinds 
of  rent,  to  wit:  first,  rent  service;  secondly,  rent  charge;  and 
thirdly,  rent  seck.*^ 

Rent  service  was  where  the  tenant  held  his  land  by  fealty,  or 
other  corporeal  service,  and  a  certain  rent;  and  it  was  called  rent 
service  because  it  was  given  as  a  compensation  for  military,  or 
other  services,  to  which  the  land  was  originally  liable.  A  right  of 
distress  was  inseparably  incident  to  this  rent.     Rent  charge  is  where 

»R.  L.  676;  Gale's  Stat.,  435.  »?  Bac.  Abr.,  3-8. 
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the  rent  is  created  by  deed,  and  the  fee  granted;  and  as  there  is  no 
fealty  annexed  to  such  a  grant  of  rent,  the  right  of  distress  is  not 
an  incident,  and  it  requires  an  express  power  of  distress  to  be 
annexed  to  the  grant,  which  gives  it  the  name  of  a  rent  charge, 
because  the  lands  are,  by  the  deed,  charged  by  a  distress.  Rent 
Beck,  or  barren  rent,  was  rent  reserved  by  deed,  without  any  clause 
of  distress,  and  in  a  case  in  which  the  owner  of  the  rent  had  no 
future  interest  or  reversion  in  the  land.  The  owner  of  the  rent  was 
accordingly  to  pursue  the  slow  and  tedious  remedy  by  a  writ  of 
annuity,  or  a  writ  of  assize.' 

Thus  stood  the  common  law  prior  to  the  fourth  year  of  James  I., 
and  even  as  late  as  the  fourth  year  of  George  II.,  when,  by  an  act 
of  parliament,  all  distinctions  between  the  several  kinds  of  rent 
were  abolished,  so  far  as  to  give  the  same  remedy  by  distress  in 
cases  of  rent  seek,  rents  of  assize,  and  chief  rents,  as  in  case  of  rents 
reserved  upon  a  lease. '^ 

Prior  to  the  passage  of  this  statute,  the  right  to  distrain  for  rent 
in  England,  was  restricted  to  rent  service  and  rent  charge.  The 
question  now  arises,  whether  our  statute  in  relation  to  landlords  and 
tenants,  taken  in  connection  with  the  act  adopting  the  common 
law  of  England,  and  the  British  statutes  prior  to  the  fourth  year  of 
James  I.,  is  to  be  understood  as  recognizing  the  right  of  distress  as 
it  existed  at  that  date,  and  excluding  all  the  supposed  benefits  of 
the  statute  of  fourth  George  II.,  extending  the  right  of  distress  to 
all  kinds  of  rent  alike.  If  such  is  to  be  the  construction  of  our 
statute,  its  pi-ovisions,  in  relation  to  distress  for  rent,  will  be  ren- 
dered, nearly,  if  not  wholly,  inoperative. 

The  right  to  distrain  for  rent,  as  has  already  been  shown,  at  the 
fourth  James  I,,  was  confined  to  rent  service  and  rent  charge.  In 
tliis  country,  we  have  no  such  description  of  rent  as  rent  service. 
To  constitute  that  kind  of  rent,  it  was  necessary  that  the  tenant 
should  hold  the  land  of  his  landlord  by  fealty  or  homage,  as  well 
as  a  certain  rent.^ 

*From  the  nature  and  principles  of  our  institutions,  as    [*304] 
well  as  our  land  system,  the  tenant  can  not  bear  fealty  or 
homage  to  his  landlord,  and  consequently  can  not  hold  by  the  tenure 
of  rent  service. 

To  constitute  rent  charge,  it  is  necessary  that  the  lease  should 
contain  a  clause  reserving  the  right  to  distrain  for  the  rent.  This 
is  contrary  to  the  universal  practice  of  this  country.  Probably 
such  a  lease  can  not  be  found  in  the  state,  yet  scarcely  a  day  passes 
that  we  do  not  see  landlords  distraining  for  rent.  It  is  possible 
that  landlords  may  have  usurped,  and  daily  exercised  for  twenty 
years,  a  summary,  and  by  many  supposed  to  be  an  arbitrary  and 
oppressive  remedy,  for  the  collection  of  rents;  and  that  their  ten- 
ants have  quietly  and  tamely  submitted  to  the  usurpation,  and  that 
the  bar  have  approved,  and  the  courts  sustained  the  same,  without 
conceiving  that  it  was  illegal;  and  such  must  inevitably  be  the  case, 

«3  Kent.  Com.,  368.  23  Kent.  Com,,  368. 
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if  we  are  to  be  confined,  in  our  decisions,  strictly  within  the  limits 
of  the  common  law  of  England,  and  the  British  statutes  in  aid 
thereof,  prior  to  the  fourth  year  of  James  I.,  and  our  own  statutes. 

The  common  law  is  a  beautiful  system;  containing  the  wisdom 
and  experience  of  ages.  Like  the  people  it  ruled  and  protected,  it 
was  simple  and  crude  in  its  infancy,  and  became  enlarged,  improved, 
and  polished,  as  the  nation  advanced  in  civilization,  virtue,  and 
intelligence.  Adapting  itself  to  the  condition  and  circumstances  of 
the  people,  and  relying  upon  them  for  its  administration,  it  neces- 
sarily improved  as  the  condition  of  the  people  was  elevated. 

It  is  to  be  presumed,  then,  that  our  legislature,  in  adopting  the 
common  law  of  England,  and  the  British  statutes  in  its  aid,  prior 
to  the  fourth  of  James,  intended  to  exclude  all  the  improvements  in 
the  common  law  since  that  period  ?  I  do  not  wish  to  be  understood 
as  saying  that  the  act  of  the  fourth  George  II.,  extending  the  right 
of  distress  to  all  kinds  of  rent  indiscriminately,  was  an  improve- 
ment; but  I  do  say,  that  if  we  are  to  be  resti-icted  to  the  common 
law,  as  it  was  enacted  at  fourth  James,  rejecting  all  modifications 
and  improvements  which  have  since  been  made,  by  practice  and 
statutes,  except  our  own  statutes,  we  will  find  that  system  entirely 
inapplicable  to  our  present  condition,  for  the  simple  reason  that  it 
is  more  than  two  hundred  years  behind  the  age. 

Why,  then,  it  may  be  asked,  did  our  legislature  fix  the  fourth 
James  I.,  instead  of  the  date  of  the  declaration  of  independence,  or  of 
the  formation  of  our  constitution,  as  the  period  for  transplanting  the 
common  law  of  England  into  this  country?  The  history  of  our 
own  country  furnishes  the  answer.  That  was  the  period  at  which 
the  first  territorial  government  was  established  in  America,  and 
with  it  the  common  law  of  England  as  it  then  existed.  From  that 
period  we  must  look  to  American  legislation,  and  the  reports  of 
American  courts  for  improvements  and  modifications  in 
[*305]  *the  common  law.  In  Virginia,  the  right  to  distrain  for 
"any  rent  reserved  and  due  upon  a  demise,  lease,  or  con- 
tract whatsoever,"  was  recognized  by  statute  as  early  as  May,  lY^^O. ' 
The  provisions  of  this  statute,  like  our  own,  did  not  confer  the 
right  of  distress;  but  recognized  its  existence,  and  regulated  its 
exercise,  in  terms  which  clearly  show  that  it  was  intended  to  apply- 
indiscriminately  to  all  kinds  of  rent  certain.  The  district  of  country 
northwest  of  the  Ohio  river,  including  the  present  state  of  Illinois, 
was  then  within  the  territorial  limits  of  Virginia,  and  in  1778,  was 
organized  into  the  county  of  Illinois.  In  1783  it  Avas  ceded  by  the 
state  of  Virginia  to  the  United  States;  and  by  the  ordinance  of  the 
thirteenth  of  July,  1787,  was  erected  into  a  territorial  government. 
That  ordinance  contains  certain  articles  of  compact  between  the 
original  states  and  the  people  in  said  territory,  which  articles,  it  is 
declared,  shall  forever  remain  unalterable,  unless  by  common  con- 
sent. In  said  articles,  it  is  provided,  among  other  things,  that  the 
inhabitants  of  said  territory,  shall  always  be  entitled  to  the  benefits 
of  judicial  proceedings  according  to  the  course  of  the  common  law. 

>  4  Henning's  Statutes,  288. 
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Did  the  parties  to  this  compact  intend  to  adopt  the  common  law  as 
it  existed  in  England,  before  the  settlement  of  America,  or  did  they 
intend  to  adopt  "the  common  law  as  it  then  existed  in  this  territory, 
modified,  and  improved,  and  adapted  to  the  condition,  circumstances, 
and  habits  of  the  people,  by  a  long  course  of  American  legislation 
and  American  practice  ?  The  mere  statement  of  the  proposition 
furnishes  a  sufficient' answer.  It  was  evidently  their  intention  to 
secure  to  the  inhabitants  of  the  territory,  the  benefits  of  the  cona- 
mon  law  as  it  was  then  understood  and  expounded  by  the  courts  in 
America. 

The  inhabitants  of  this  country  always  claimed  the  common  law 
as  their  birth-right,  and  at  an  early  period  established  it  as  the  basis 
of  their  jurisprudence.  Slight  changes  and  modifications  were 
found  necessary,  and  consequently  adopted  by  common  consent, 
from  time  to  time,  to  adapt  it  to  our  peculiar  institutions,  and  the 
habits  and  customs  of  the  people.  These  changes,  modifications, 
and  customs  having,  for  a  long  course  of  years,  been  acquiesced  in 
by  the  people,  and  sanctioned  by  the  courts,  have  acquired  the 
force  of  law,  and  become  incorporated  into  and  made  part  of  the 
common  law  of  the  land.  The  legislation  of  the  territory  and  of 
our  state  was  adopted  with  reference  to  the  law  as  it  thus  existed 
in  the  country.  Upon  this  principle  and  none  other,  can  we  account 
for  the  numerous  cases  in  which  the  common  law  has  been  changed 
by  statute  in  England,  since  the  fourth  of  James  I.,  and  those 
changes  adopted  by  the  courts  in  this  country,  without  having 
been  first  re-enacted  by  our  legislatures.  In  confirmation  of  this 
principle,  it  is  sufficient,  for  our  present  purposes,  to  cite  the  act  of 
the  territorial  legislature,  and  the  acts  of  1819  and  1827, 
*recognizing  the  right  of  distress  in  all  cases,  where  the  rent  [*300] 
is  certain,  without  reference  to  Avhether  the  lease  con- 
tained a  clause  reserving  the  privilege  of  distraining  for  rent.  We 
are,  therefore,  of  the  opinion,  that  as  the  law  now  stands  in  this 
state,  a  landlord  has  a  right  to  distrain  for  rent,  without  reserving 
the  privilege  in  the  lease. 

The  judgment  is  affirmed,  with  costs. 

Judgment  affirmed. 
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John  W.  Scott,  plaintiff  in  error,  v.  Betsey  Moore,  impleaded, 
etc.,  et  al.,  defendants  in  error. 

Error  to  Madison. 

Where  a  bill  was  filed  by  an  heir,  to  set  aside  a  conveyance  made  by  the  heirs  of  her  g^uar- 
dian,  on  the  ground  that  the  premises  conveyed  by  the  heirs,  were  purchased  by  the 
guardian,  wiih  the  funds  of  the  complainant,  and  it  appeared  that  the  father  of  the 
complainant  purchased  the  premises  at  the  proper  land  office  of  the  United  States, 
and  died  in  possession  thereof,  but,  nevertheless,  a  patent  was  issued  by  the  United 
States  to  another  person:  Hfld,  that  it  was  not  necessary  that,  the  patentee,  or  those 
,  to  whom  he  had  conveyed,  should  oe  made  parties  to  the  bill,  as  it  was  filed  to  enable 
the  complainant  to  bring'  an  action  of  ejei-tment  against  the  person  in  possession  of 
the  premises;  and  that  sufficient  title  was  shown  by  ihe  heir,  to  authorize  her  to  file 
the  bill. 

It  is  the  peculiar  province  of  a  court  of  equity,  to  administer  to  the  ends  of  justice,  by 
removing  impediments  to  the  fair  decision  of  a  question  in  other  courts,  by  preventing 
injury  to  persons  from  the  doubtful  title  of  others,  which  may  be  set  up,  and  to  pre- 
vent an  unnecessary  multiplicity  of  suits. 

As  a  general  rule  in  equity,  all  persons  materially  interested  in  the  subject  of  the  suit, 
however  numerous,  ought  to  be  made  parties,  that  there  may  be  a  complete  decree. 
This  rule  is  confined  to  parties  to  the  interest  involved  in  the  issue,  and  who  must 
necessarily  be  affected  by  the  decree.  And  it  is  more  a  rule  of  convenience  than  of 
right,  and  is  depensed  with  when  it  becomes  extremely  difficult  or  incouvenieut  to 
pursue  it.  (a) 

A  party  who  claims  an  estate  in  land  by  a  paramount  title,  ought  not  to  be  made  a 
defendait  to  a  bill  in  chancery  to  set  aside,  as  fraudulent,  a  conveyance  of  the  same 
premises,  from  anot  er  person. 

Where  a  bill  in  chnncery  alleged  that  the  defendnnt  purchased  a  tract  of  land  with  notice 
of  the  complainant's  equity,  and  called  upon  the  defendant  to  state  what  was  the  con- 
sidera'ion  he  paid  for  the  same,  and  he  answered  that  it  was  a  full  and  valuable  con- 
sideration, with  Hit  statin'j:  what  it  was,  or  how  much,  but  the  consideration  expressed 
in  the  deed,  which  was  a  qiiit-rlain,  was  ySDO:  Held,  that  the  court  would  presume 
that  the  consideration  mentioned  in  the  deed  was  not  the  actual  one. 

Where  A  died  intestate,  leaving  a  wife  and  daughter,  and  B  was  appointed  his  adminis- 
trator, and  B,  as  guardian  of  the  daughter,  foreclosed  a  mortgage  executed  by  C  to  A, 
in  the  name  of  the  daughter,  as  the  heir  of  her  father:  Held  that  B  was  estopped  to 
deny  that  the  mortgage  belonged  to  the  daughter,  and  B  could  not  set  up  a  claim  to  it 
as  administrator. 

Where  B,  the  administrator  of  A,  foreclosed  a  mortgage  in  the  name  of  the  only  child  of 
A,  as  heir,  and  upon  the  sale  of  the  mortgaged  premises,  purchased  the  same,  for  the 
consideration  of  $1,000.  and  the  sheriff's  deed  recited  th-  fact  that  the  sale  was  made 
to  B,  under  proceedings  by  scire  facias  to  forclose  the  mortgage,  in  the  name  of  the 
heir,  and  the  deed  was  recorded  in  the  proper  county:  Held  that  this  was  notice  to  a 
purchaser  of  B's  heirs,  of  the  facts  stated  in  the  deed:  Held,  also,  that  as  the  same 
proceedings  showed  that  B  was  the  g  lardian  of  the  heir,  they  were  notice  that  he  was 
trustee  of  the  avaiN  of  those  proceedings,  whether  the  land  itself,  or  the 
money  in  lieu  thereof. 

r*307l     *^  ^'  ^  ^'^  chancery  alleged  that  the  complainant  was  the  only  heir  of  A;  that  at 

^  J  the  time  of  A's  decease  he  held  a  mortgage  upon  certain  premises,  which 

was  sulisequeiitly  foreclosed  in  the  name  of  the  heir  by  B,  her  guardian 
and  next  friend,  and  the  premises  purchased  at  the  mortgage  sale,  in  the 
name  of  B  as  guardian,  for  $1,000;  that  B  never  paid  the  $l,Oi)0,  or  auy  part  thereof, 
but  had  the  amount  of  his  bi  I  credited  on  the  mortgage  debt,  and  never  paid  any 
part  thereof  to  the  complainant;  that  the  heirs  of  B  conveyed  the  premises  to  C,  who 
who  knew  that  B  never  paid  anything  on  said  purchase.  The  answer  denied  any  such 
kn  iwle  Ige,  or  any  notice  of  any  such  facts,  and  averred  that  B  purchased  in  his  own 
right.  The  proof  showed  that  after  A's  death  B  was  appointed  administrator  of  his 
estate,  and  also  guardian  of  the  complainant;  that  B  was  poor,  and  could  not  have 
paid  the  tenth  part  of  $1,000  out  of  his  own  funds;  that  he  hail  scarcely  clothes  enough 
to  wear;  that  B  never  made  any  settlement  or  rendered  any  account  of  his  guardian- 
Bhip.  That  the  defendant  resided  in  the  neighborhood  of  B,  and  was  constable  and 
deputy  stieriflf  of  the  county  not  long  before  the  sale;  that  it  was  generally  believed 
in  the  neighDorhood  that  B  did  not  pay  the  purchase  money;  that  any  stranger  coming 
into  the  neighborhood  could  see  his  situation:  that  the  defendant  was  a  man  of  pene- 
trating mind  and  used  to  make  inquiries  about  any  business  he  entered  into;  that  he 
had  subsequently  conversed  about  hi-i  title  to  the  premises,  and  expressed  doubt  of  the 
same;  had  said  that  if  he  was  a  single  man  he  would  go  and  marry  the  complainant, 
and  then  he  would  be  si>re  of  the  land;  but  be  thought  his  title  under  B  as  good  as  any 
of  the  titles;  that;  the  defendant  said  he  had  bought  the  t;tle  of  the  former  husband 
of  the  complainant,  and  he  thought  th  it  title  was  the  best  chance;  that  the  defendant 
had  given  his  note  for  $-00,  for  the  use  of  the  infant  son  of  the  complainant,  payable 
as  soon  as  he  should  obtain  a  legal  title  to  the  premises,  from  the  legal  representa- 

(a)  See  Oreenup  v.  Porter,  ante,  64,  and  note. 
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lives  of  the  estate  of  A:  Held,  that  these  facts  showed  that  the  defendant  was 
placed  in  a  position  to  know  all  the  material  facts  attendina:  the  purchase  of  the  land 
by  B,  and  was  chargeable  with  notice:  Held,  also,  that  whether  the  mortgage  was  a 
chattel  which  passed  to  B,  as  administrator,  or  descended  to  the  heir,  was  immaterial, 
as,  in  either  case.  B  was  a  trustee  for  the  complainant,  there  being  no  creditors;  aud 
there  was  a  resulting  tmst  in  her  favor. 
The  proof  also  showed  that  the  mother  of  the  complainant,  after  the  decease  of  A,  made 
a  bequest  to  B  in  the  following  words:  "I  bequeath  all  my  part  of  the  estate  to  B, 
with  all  its  profits  and  emoluments,  together  with  my  stock  of  live  cows,"  etc.:  Held. 
that  B,  by  foreclosing  the  mortgage  in  the  name  of  the  complainant,  was  estopped 
(together  with  those  claiming  under  him)  from  making  any  claim  to  the  land,  under 
this  bequest. 

This  cause  was  heard  in  the  court  below,  at  the  September  term, 
1841,  before  the  Hon.  Sidney  Breese.  The  facts  are  stated  in  the 
opinion  of  the  court. 

W.  Martin,  for  the  appellant,  contended  that  a  mortgage  was  a 
mere  incident  to  the  debt — a  mere  collateral  security;  that  until 
the  mortgage  was  foreclosed  the  nature  of  the  estate  of  the  mort- 
gagor was  .not  changed;  that  the  recording  of  deeds  only  related 
to  those  tracts  of  lands  the  title  to  which  is  out  of  government; 
that  the  i-ecording  of  a  deed  is  not  constructive  notice,  where  the 
title  is  in  the  government;  that  Hunter  was  a  necessary  party  to 
this  proceeding.  He  cited  Mussell  v.  Clark^s  Ex'rs.,  2  Peters' 
Cond.  R.,  426;  2  Hen.  and  Munf.,  261-5;  4  Hen.  and  Munf.,  430; 
2  Powell  on  Mort.,  662-7,  and  notes. 

Lyman  Trumhidl  and  J.  Gillespie,  for  the  appellees,  contended 
that  it  Avas  immaterial  to  Easton  which  of  the  parties  before  the 
court  had  title  to  the  land;  that  it  was  not  alleged  in  the  bill,  nor 
set  up  in  the  answer,  that  tliere  was  any  outstanding  title;  that 
neither  Easton  nor  Hunter  were  necessary  parties  to  the 
bill:  *Story's  Eq.  Plead.,  198,  sec.  230;  1  J-'eters,  306;  1  [*308] 
Johns.  Ch.R.,  348-9;  8  Peters,  532.  That  it  was  imma- 
terial whether  the  mortgage  was  personal  or  real  estate;  that  in 
either  event  it  was  the  estate  of  the  heir.  That  the  Avill  of  Nancy 
Bates  gave  nothing  to  Levi  Crosby,  except  two  horses  in  the 
codicil;  that  the  will  was  not  properly  proved,  under  the  act  of 
1819.  That  a  person  with  notice  stands  in  the  same  relation  as  the 
trustee;  that  Scott  had  notice  that  Crosby  was  the  guardian,  by 
the  record.  That  a  lispendens,  duly  prosecuted,  is  a  notice  to  a 
purchaser;  that  if  a  purchaser  has  notice  of  a  trust  betakes  subject 
to  it:  Murray  v.  .Balhno,  1  Johns.  Ch.  R.,  566.  They  also  cited 
9  Peters,  483;  10  Peters,  177;  2  Sug.  on  Vend.,  122-3,  139,  149, 
174;  4  Porter,  283;  2  Johns.  Ch.  R.,  252;  10  Verm.,  429. 

Breese,  Justice,  delivered  the  opinion  of  the  court: 
The  bill  filed  in  this  cause  alleges  that  the  complainant,  Betsey 
Fears,  is  the  daughter  and  only  heir  at  law  of  John  Bates,  who 
died  intestate,  about  the  year  1821.  That  he  was  seized  in  his 
lifetime  of  an  indefeasible  estate  in  fee  simple,  in  and  to  the  north- 
west fractional  quarter  of  section  thirteen  (13),  in  township  five 
(5)  north,  range  ten  (10)  west  of  the  third  principal  meridian,  con- 
taining one  hundred  and  fourteen  acres,  more  or  less.     That  Ibeing 
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so  entitled,  he,  with  ISancy  Bates,  his  wife,  on  the  2d  day  of  March, 
1818,  sold  and  conveyed  it  to  Joseph  Meachara,  by  deed  duly 
acknowledged  and  recorded,  for  the  sum  of  $3,900,  and  to  secure 
that  sum  Meacham,  on  the  same  day,  by  a  deed  duly  acknowledged 
and  recorded,  mortgaged  it  to  Bates;  the  last  payment  of  $900  to 
be  made  in  three  years  from  that  date.  That  after  the  death  of 
Bates,  at  the  April  term,  1822,  of  the  Madison  Circuit  Court,  suit 
was  instituted  upon  the  inortgage,  in  the  name  of  Betsey  Bates, 
by  Levi  Crosby,  her  guardian;  that  judgment  was  rendered  in  said 
suit,  and  the  premises  ordered  to  be  sold,  to  satisfy  the  amount 
then  due  upon  the  mortgage,  being  the  sum  of  $y,000  and  upwards; 
that  a  levari  facias  issued  on  the  judgment,  and  the  premises  were 
struck  off  "  to  the  said  Levi  Crosby,  guardian  as  aforesaid,"  for 
the  sum  of  $1,000. 

The  bill  then  charges  that  the  said  Crosby  never  paid  the  $1,000, 
or  any  part  thereof,  but  had  the  amount  of  his  bid  credited  on  the 
mortgage  debt,  and  that  she  has  never  received  any  part  of  it,  nor 
did  Crosby  ever  account  to  her  for  that  money,  or  any  part  thereof; 
"  but  said  purchase  was  made  with,  and  paid  for  out  of,  the  funds 
of  complainant,  then  a  minor." 

The  bill  then  alleges  the  execution  of  a  deed  by  the  sheriff  of 
Madison  county  to  Crosby  on  the  27th  of  July,  1822,  for  the  land; 

the  death  of  Crosby  in  the  year ,  leaving  certain  children  his 

heirs  at  law,  who,  by  quit-claim  deed  bearing  date  in  April,  1836, 
conveyed  all  their  right,  title,  and  interest  in  and  to  the  lands  to 
John  W.  Scott,  the  defendant;  and  charges  that  Scott, 
[*309]  *when  he  purchased  of  the  heirs  of  Crosby,  well  knew  that 
Crosby  never  paid  the  $1,000,  nor  any  other  sum,  as  the 
consideration  of  the  deed  from  the  sheriff  of  Madison  county  to 
him,  but  that  the  purcliase  was  made  with  the  funds  of  complain- 
ant; and  charges  that  Scott  was  informed,  or  had  some  knowledge 
that  the  purchase  by  Crosby  was  made  with  those  funds.  The  bill 
then  states  that  the  premises  are  in  the  possession  of  Charles  W. 
Hunter  and  others,  to  eject  whom  she  is  about  to  institute  an 
action  of  ejectment,  which  she  can  not  do  while  the  title  remains  in 
Scott.  Interrogatories  are  propounded  to  Scott,  based  on  the 
charges  in  the  bill,  and  answers  required.  The  prayer  is  that  Scott 
may  be  decreed  to  convey  to  the  complainant  all  the  right,  title, 
and  interest  in  and  to  the  premises,  which  he  has  derived  from  the 
heirs  of  Crosby,  by  their  deed  executed  to  him,  and  for  general 
relief,  and  also  for  process  to  issue,  etc. 

At  the  August  term  of  the  Madison  Circuit  Court,  Scott  answered; 
exceptions  were  taken  to  the  answer,  and  allowed;  and,  at  the  same 
term,  the  intermarriage  of  complainant  with  Archibald  D.  Moore 
was  suggested  on  the  record,  and  time  allowed  Scott  until  the  next 
February  term  to  file  a  perfect  answer. 

The  amended  answer  was  duly  filed,  waiving  the  original  answer, 
which  it  is  not  necessary,  therefore,  to  notice,  and  admits  that 
the  complainant  is  the  daughter  of  the  John  Bates  named  in  the 
bill,  but  does  not  know  positively  that  she  is  the  only  heir  at  law  of 
John  Bates;  neither  admits  nor  denies  the  death  of  Bates  in  1821, 
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his  l)eing  seized  in  his  life  time  of  the  land  mentioned  in  the  bill,  or 
the  contents  of  tlie  tract;  does  not  deny  the  conveyance  by  Bates 
and  his  wife  to  Joseph  Meacham,  nor  tlie  conveyance  by  mortgage 
deed  from  Meacham  to  Bates;  can  not  stale  whether  Crosby  was  or 
not  tlie  guardian  of  the  complainant;  refers  to  the  proceedings  on 
the  scire  facias  to  foreclose  the  mortgage,  which  state  tliat  he  acted 
for  her  as  her  guardian  and  next  friend,  which  he  makes  part  of  his 
answer;  admits  the  sale  of  tlie  land  under  the  judgment  on  the 
mortgage,  by  the  slieriff,  to  Crosby,  and  avers  that  the  $1,000  bid 
by  him  was  the  full  value  of  the  land  at  the  time  of  the  sale.  It 
alleges  that  Crosby  purchased  it  in  his  own  right,  at  public  vendue, 
for  his  own  use  and  benefit;  acknowledges  the  execution  of  the 
deed  by  the  sheriff  to  Crosby,  and  denies  all  knowledge  whatever, 
either  direct  or  indirect,  out  of  what  funds,  or  with  whose  funds, 
Crosby  ])aid  for  the  land,  or  whether  it  was  credited  to  the  mort- 
gage; refers  to  the  sheriff's  deed  as  proof  that  he  received  the  $1,000 
from  Crosby,  on  the  sale  of  the  land ;  cannot  state  Avheth^er  the  com- 
plainant ever  received  any  part  of  it,  as  he  knew  nothing  of  her  or 
of  Crosby,  at  the  time  the  land  was  sold;  neither  admits  nor  denies 
that  the  land  was  purchased  with  the  funds  of  the  complainant, 
then  a  minor,  as  charged  in  the  bill;  admits  the  death  of 
Crosby,  and  the  heirship  *of  his  children,  as  charged,  and  [*310] 
the  execution,  by  them,  of  a  deed  to  hira,  for  the  land  in 
1836;  states  that  it  was  purchased  for  a  full  and  valuable  consider- 
ation paid  by  him  to  the  heirs,  at  the  time  their  conveyance  was 
made;  that  he  purchased  in  good  faith,  and  for  a  good  and  valuable 
consideration,  and  without  any  knowledge,  direct  or  indirect,  that 
Crosby  had  become  the  purchaser  as  guardian  of  complainant,  or 
that  lie  had  not  paid  any  consideration  for  the  land,  as  charged; 
believes  that  the  allegations  in  the  bill,  on  those  heads,  and  those 
charging  Crosby  witii  making  the  purchase  with  complainant's 
funds,  and  without  paying  a  full  and  valuable  consideration  there- 
for, to  be  utterly  untrue;  alleges  that  Crosby  did  pay  tiie  sum  of 
$1,000  as  the  consideration,  and  that  his  heirs  had  a  good  right  to 
sell  and  convey  to  him;  denies  any  knowledge  that  the  land  was 
purchased  by  Crosby  with  the  money  or  effects  of  the  complainant, 
and  all  unlawful  combination  and  confederacy,  etc. 

A  general  replication  was  put  in  to  the  answer,  and  the  cause  set 
for  hearing  at  the  next  September  term. 

At  the  hearing  the  complainant  introduced  as  evidence: 

First.  The  certificate  of  the  register  of  the  land  office  at  Edwards- 
ville,  dated  the  25th  of  September,  1841,  showing  that  one  Andy 
Dunnegan  did,  on  the  19th  of  August,  1814,  enter  in  the  land  office 
at  Kaskaskia,  where  said  lands  were  then  subject  to  entry,  frac- 
tional section  thirteen  (13),  township  five  (5),  north  of  the  base 
line  in  range  ten  (10),  west  of  the  third  principal  meridian,  and 
that  he  paid  for  the  same. 

Second.  A  deed  from  A.  Dunnegan  and  wife  to  John  Bates, 
dated  the  oth  of  October,  1814,  and  recorded  on  the  28th  of  Feb- 
ruary, 1815,  conveying  this  land  to  him. 

Third.  A  deed  from  John  Bates,  and  Nancy,  his  wife,  to  Joseph 
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Meacham,  with  covenants  of  general  warranty,  dated  March  2d, 
1818,  and  recorded  March  10th,  1819,  for  the  same  land,  in  consid- 
eration of  the  sum  of  $3,900. 

Fourth.  A  mortgage  deed  of  the  same  date  from  Meacham  to 
Bates,  to  secure  the  payment  of  this  sum,  of  the  same  land,  recorded 
March  23d,  1818. 

Fifth.  The  deposition  of  Jacob  Deek,  which  states  that  he  has 
known  Betsey  Moore,  the  com])lainant,  ever  since  she  was  a  child, 
being  some  twenty-one  or  twenty-two  years;  that  she  is  the  only- 
heir  of  John  Bates,  as  he  knows  of  his  own  personal  knowledge, 
having  been  at  Bates'  marriage,  and  at  his  house  at  the  birth  of 
Betsey,  and  having  known  Mr.  and  Mrs.  Bates  up  to  the  time  of 
their  death.  He  also  states  that  John  Bates  resided  on  the  land  ia 
controversy  at  the  time  of  his  decease;  and  that  it  was  generally 
understood  that  he  had  purchased  and  paid  for  it. 

Sixth.  The  depositions  of  Abel  Moore,  Solomon  Pruitt,  and  Wil- 
liam Montgomery,  establishing  the  same  facts,  the  death  of 
[*31 1]    *  James  Bates;  seizen  at  the  time  of  his  death,  and  heirship  of 
complainant. 

Seventh.  The   records    of   the   county   commissioners'   court   of    ■ 
Madison  county,  of  the  March  term,  1820,  appointing  Levi  Crosby  I 
guardian  of  Elizabeth  Bates,  and  bond  executed  in  the  penalty  of 
^6,000,  conditioned  for  the  faithful  performance  of  his  duties. 

Eighth.  The  record  of  the  proceedings  of  the  Circuit  Court  of 
Madison  county,  in  the  suit  entitled: 


"BETSEY  BATES,  by  LEVI  CROSBY,; 
Hek  Guardian  and  Next  Fkiend. 


V. 

JOSEPH   MEACHAM. 


On  scire  facias.'* 


A  motion  therein  entered,  "  by  her  attorney,"  for  an  alias  sci.  fa.y 
at  the  September  terra,  1821. 

Ninth.  The  following  order  to  the  clerk  of  the  court,  filed  Sep- 
tember 18th,  1821,  namely: 

*'  To  Mr.  Joseph  Conicay,  Clerk  of  the  Circuit  Court : 

"Sir — You  are  hereby  required  to  stop  all  proceedings  in  a  suit 
brought,  or  about  to  be  brought,  in  my  name,  on  account  of  a 
certain  bond  or  mortgage  given  by  Joseph  Meacham  to  John 
Bates,  the  same  being  arranged  by  Chai'leS  W.  Hunter  and  myself. 

"Levi  Crosby,  [l.  s.] 

"  Oua/rdian  of  tJie  infant  Jieir  of  John  Bates,  deceased.  '* 

Tenth.  The  sheriff's  deed  to  Crosby,  reciting  the  suit  of  "Betsey 
Bates,  by  Levi  Crosby,  her  guardian,"  dated  July  27th,  1822. 

Fleoenth.  The  deposition  of  Abel  Moore,  showing  that  he  was 
appointed  administrator  of  John  Bates,  to  succeed  one  Vaughan, 
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who  liacl  succeeded  said  Croshy,  and  that  no  papers  ever  came  into 
liis  possession  as  such  administrator,  showing  that  Crosby  ever  paid 
any  money  to  Betsey,  on  account  of  tlie  tract  of  land  in  contro- 
versy. He  states  that  Crosby  could  not  have  paid  the  one-tenth 
part  of  ^1,000  out  of  his  own  funds;  that  he  had  the  possession  of 
liis  father's  property  when  any  claims  came  against  his  father;  lie 
<loes  not  think  that  the  whole  of  the  property  belonging  to  all  the 
Crosbys  would  exceed  $300  in  value,  up  to  the  time  when  Levi 
Crosby  administered  on  the  estate  of  John  Bates;  after  that,  all  the 
Crosbys  dressed  better  than  they  did  before.  He  also  states  that 
Crosby  coramenoed  acting  as  guardian  for  Betsey,  about  the  year 
1822  or  1823,  on  the  death  of  her  mother,  Nancy  Bates,  and  thinks 
that  Betsey  was  at  that  time  about  six  years  old. 

Twelfth.  The  deposition  of  Willis  Gray,  who  states  that  he  was 
at  the  sale  of  the  land  in  controversy,  and  was  surprised  that  a  man  of 
Crosby's  appearance  should  bid  off  property  to  that  amount. 

*  Thirteenth.  The  deposition  of  Levi  McNeil,  who  states  [*312] 
that  in  the  fall  of  1819,  or  1820,  Crosby  was  in  very  low 
circumstances,  and  not  able  at  that  time  to  pay  $50;  that  he  had  a 
pork  demand  on  him  for  $10,  which  he  did  not  collect  of  him,  but 
might  have  done  it  if  he  had  taken  the  legal  steps  in  the  proper 
time.  On  cross-examination,  he  says  he  knows  nothing  of  Crosby's 
pecuniary  circumstances  after  that  time. 

Fourteenth.  The  deposition  of  Jacob  Deck,  Avho  states  that 
Grosby's  circumstances,  at  the  death  of  Bates,  were  such  that  he 
could  not,  Muth  his  own  funds,  have  purchased  property  to  the 
amount  of  $100;  they  were  such  that  any  stranger  coming  into  the 
neighborhood  could  easily  have  ascertained  what  they  were. 

Fifteenth.  The  deposition  of  William  Montgomery,  Avho  states 
that  the  circumstances  of  Levi  Crosby,  at  the  time  of  the  sale  of  the 
land  by  virtue  of  an  execution  against  Joseph  Meacham,  and  before 
and  after  that  time,  up  to  his  death,  were  such  that  he  could  not 
have  purchased  the  property  with  his  own  money. 

Sixteenth.  The  deposition  of  Joseph  Bartlett,  who  states  that, 
from  1811  to  1816,  Crosby  was  poor,  and  in  very  low  circumstances, 
and  could  not  have  raised  the  money  to  pui'chase  $100  worth  of 
property. 

ISeventeenth.  The  deposition  of  Solomon  Pruitt,  stating  that  he 
knew  Crosby;  he  was  very  poor  previous  to  the  death  of  Bates; 
before  that  time  had  scarcely  clothes  svifficient  to  clothe  himself 
with,  and  bought  Bates'  wearing  apparel  at  the  sale  of  his  personal 
property,  after  wJiich,  his  circumstances  mended;  does  not  know  of 
Crosby's  having  any  property  of  his  own;  claimed  his  father's  prop-* 
erty;  knew  Levi  Crosby  up  to  the  time  of  his  death,  and  during  any 
part  of  the  time  he  knew  him,  should  not  think  he  could  have  raised 
$100  of  his  own  money. 

Eighteenth.  The  deed  from  the  sheriff  to  Crosby,  reciting  the 
suit  to  be  in  the  name  of  Betsey  Bates,  by  Levi  Crosby,  her  guardian. 
The  deposition  of  William  Montgomery,  which  states  that  Scott 
resided  in  the  neighborhood  of  Crosby,  about  the  time  of  the  sale 
of  the  property,  and  acted  as  constable  and  deputy  sheriff  of  Madi- 
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son  county,  about  the  same  time,  and  should  suppose  knew  Crosby's 
circumstances;  and  that  it  was  generally  believed  in  the  neighbor- 
hood that  ihe  property  was  purchased  with  money  belonging  to  the 
estate  of  John  Bates.  The  deposition  of  Abel  Moore,  which  states 
that  he  Avas  pretty  well  aware  that  Scott  knew  Levi  Crosby;  that 
Scott  acted  as  deputy  sheriff  of  Madison  county  in  the  year  1819, 
and  thinks  he  was  well  acquainted  with  Crosby;  his  impression  is 
that  Scott  knew  all  the  circumstances  connected  with  the  sale  of 
the  land  under  the  mortgage,  but  will  not  state  positively  that  such 
is  the  fact.  On  cross-examination,  he  says  his  impression  is  that 
Scott  resided  in  Greene  county  at  the  time  of  the^sale  of  the  land 

by  the  sheriff.  The  deposition  of  Levi  McNeil,  stating  that 
[*313]    he  often  heard  Scott  talk  about  the  title  to  the  *land  called 

Hunter's  town;  his  impression  is  that  Scott  would  not  pur- 
chase property  unless  he  thought  the  title  was  good;  that  he  was  a 
man  of  penetrating  mind,  and  used  to  make  inquiries  into  any  busi- 
ness he  entered  into.  On  his  cross-examination,  he  says  that  he  has 
not  known  of  Scott's  dealing  in  disputed  titles,  except  in  the  present 
case,  and  that  he  did  not  believe  that  he  would  have  purchased  the 
land  unless  he  thought  he  would  profit  by  it,  make  by  it;  he  further 
states,  in  answer  to  a  question  put  by  the  complainant,  that  some 
time  last  winter,  Scott  came  to  his  house  and  they  had  a  conversa- 
tion respecting  the  title  to  this  land;  the  amount  of  the  conversation 
was,  that,  he  was  doubtful  of  the  title  to  the  land,  but  that  the  deed 
he  got  from  Fears  was  the  better  title.  The  deposition  of  Solomon 
Pruitt,  which  states  that  Scott  lived  in  the  neighborhood,  and  that 
Pruitt  is  of  opinion  that  he  knew  all  about  the  circumstances  con- 
nected with  the  sale  of  the  land;  he  had  a  conversation  with  Scott 
in  the  winter  of  1839-40,  when  Scott  said  there  was  a  devil  of  a 
contest,  or  some  words  to  that  effect,  and  if  he  was  a  single  man  he 
would  go  and  marry  Betsey,  and  then  he  would  be  sure  of  the  land. 
He  said  he  had  bought  the  title  of  Fears,  and  thought  that  title  was 
the  best  chance.  On  cross-examination,  he  says  Scott  thought  his 
chance  under  the  Crosby  title  was  as  good  as  any  of  them.  The 
paper  marked  (A),  as  an  exhibit,  is  shown  to  Abel  Moore,  one  of 
the  witnesses,  who  states  that  he  believes  Scott  executed  it;  it  was 
handed  to  him  by  Charles  W.  Hunter,  who  told  him  so;  that  paper 
is  as  follows: 

"  200.  Winchester,  April  25th,  1836. 

"  I  hereby  promise  to  pay,  or  cause  to  be  paid,  to  Abel  Moore, 
in  trust  for  the  use  of  the  infant  son  of  Elizabeth,  wife  of  Pleasant 
Fears,  two  hundred  dollars,  as  soon  as  I  shall  obtain  the  legal  title 
to  a  certain  tract  of  land  conveyed  to  me  by  Pleasant  Fears,  from 
the  legal  representatives  of  the  estate  of  John  Bates,  late  of  Madi- 
son county,  Illinois,  deceased,  either  by  suit  or  compromise;  the 
said  note  being  a  part  of  the  consideration  thereof.  Witness  my 
hand  and  seal. 

"John  W.  Scott." 
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Nineteenth.  The  certificate  of  the  probate  justice  of  Madison 
county,  showing  that  no  settlement  had  ever  been  made,  or  account 
rendered,  by  Crosby,  as  guardian  of  tlie  complainant  Betsey. 

This  was  all  the  testimony  introduced  by  tiie  complainant  to 
prove  the  facts  not  admitted  by  the  answer,  such  as  title  in  Bates; 
his  seizen  and  death;  the  heirship  of  complainant  Betsey;  guardian- 
ship of  Crosby;  that  the  funds  of  his  ward  were  used  for  the  pur- 
chase; and  that  Scott  had  notice  of  the  manner  in  which  Crosby 
purchased;  and  of  his  want  of  means  to  purchase. 

The  defendant  introduced  as  evidence,  without  objection: 

First.     A  patent  from  the  United  States  to  Rufus  Easton,  dated 
June  16,  1820,  reciting  that  he  had,  as  assignee  of  Andy 
Dunnegan,  *deposited  in  the  general  land  office  the  final    [*314] 
certificate  of  full  payment  for  the  land  in  question,  and  that 
the  same  is  granted  to  him,  etc. 

Second.  The  appointment  and  bond  of  Nancy  Bates  and  R. 
Langworthy,  as  administrators  of  John  Bates,  deceased,  dated 
December  1st,  1818. 

Third.  The  receipt  of  Nancy  Bates,  as  administratrix,  to  her  co- 
administrator, Langworthy,  dated  August  17th,  1819,  for  the  notes 
belonging  to  the  estate  of  John  Bates,  amounting,  with  two  of  the 
Meacham  notes,  to  $2,223.90. 

Fourth.  The  will  of  Nancy  Bates,  dated  February  28th,  1820, 
in  which  she  bequeaths  all  her  part  of  the  estate  to  Levi  Crosby, 
with  all  its  profits  and  emoluments,  together  with  her  stock  of  cat- 
tle, sheep,  etc.,  and  to  her  brother,  Levi  Crosby,  her  two  horses, 
in  addition  to  the  above  stock. 

Fifth.  The  letters  of  administration  granted  to  Crosby,  on  the 
estate  of  Nancy  Bates,  and  the  bond,  dated  on  the  11th  of  March, 
1820. 

Sixth.  The  letters  of  administration  to  Crosby,  on  the  estate  of 
John  Bates,  and  bond,  dated  September  17th,  1821,  in  the  penalty 
of  $6,000,  conditioned,  etc. 

Seventh.  The  proceedings  under  the  scire  facias,  and  the  judg- 
ment entered  at  the  April  term,  1822,  for  $3,529.38,  in  the  name 
of  Betsey  Bates,  by  Levi  Crosby,  her  guardian  and  next  friend. 

Fif/hth.  The  sale  by  the  sheriff  on  the  levari  facias,  and  the 
deed'to  Crosby,  dated  July  27th,  1822. 

Ninth.  Grant  of  administration  on  Crosby's  estate  to  Isaac 
Gilham. 

Tenth.  The  deed  from  Crosby's  heirs  to  himself,  for  the  prem- 
ises in  question,  for  the  consideration  expressed,  of  $500. 

On  the  proofs  and  exhibits  in  the  cause,  the  Circuit  Court  ren- 
dei'ed  2^  pro  forma  decree,  that  the  defendant  execute  to  the  com- 
plainant, Betsey,  a  deed  conveying  all  the  right,  title,  and  interest 
which  the  said  Scott  acquired,  by  virtue  of  the  conveyance  from 
the  heirs  of  Crosby,  to  the  land  in  controversy,  within  one  month 
after  entering  the  decree,  and  that  a  commissioner  be  appointed  for 
that  purpose,  in  case  of  Scott's  failure  to  make  the  deed,  and  that 
he  pay  the  costs  to  be  taxed. 

From  this  decree  an  appeal  was  prayed,  and    allowed    to  the 
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defendant,  who  has  brought  the  record  into  tliis  court,  and  has 
assigned,  Ijesides  the  general  errors,  the  following: 

First.  That  as  the  mortgage  from  Meachara  was  forfeited  after 
the  death  of  John  Bates,  to  whom  Crosby  was  administrator,  and 
by  the  forfeiture  it  became  personal  property,  and  went  to  him,  as 
such  administrator,  and  he  having  purchased  the  same,  it  became  hia 
property,  which  his  heirs  could  sell  to  the  defendant,  and  therefore 
it  was  error  to  decree  Scott  to  convey  to  the  complainant; 
[*315]  *Seco7id.  That  as  the  proof  shows  that  John  Bates  never 
had  any  legal  or  equitable  title  to  the  land,  therefore  it 
was  error  to  decree  it  to  the  comjiilainant; 

Third.  That  as  the  proof  shows  that  Scott  was  a  purchaser, 
for  a  full  and  valuable  consideration,  without  any  notice  that 
Crosby  was  dealing  with  the  real  estate  belonging  to  the  heirs  of 
John  Bates,  or  that  Crosby  was  trustee  for  the  said  Betsey,  in  the 
capacity  of  guardian,  or  that  Crosby  had  purchased  the  land  with 
the  money  of  the  said  Betsey,  it  was  error  to  decree  the  title 
which  the  defendant  purchased  of  the  heirs  of  Crosby,  out  of 
him; 

Fourth.  That  as  the  mortgage  was  personal  property,  and 
formed  no  part  of  the  real  estate  of  John  Bates,  his  heir  had  no 
title  to  it,  and  consequently  the  decree  is  erroneous; 

Fifth.  That  as  it  appears  from  the  exhibits  in  the  cause  that 
Crosby  had  a  legal  interest  in  one-third  of  the  mortgage  by  the 
will  of  Nancy  Bates,  it  was  error  to  decree  all  the  interest  acquired 
by  the  deed  from  Crosby's  heirs  to  the  complainant. 

At  the  threshold  of  the  cause  an  objection  is  taken  by  the 
defendant,  which,  if  well  founded,  must  prove  fatal  to  the  decree. 
He  insists  that  as  he  has  shown  title  in  the  premises  to  exist  out  of 
either  of  the  contending  parties,  to  wit,  in  Rufus  Easton,  by  patent 
from  the  United  States,  he  must  necessarily  be  made  a  party,  as 
his  rights,  or  the  rights  of  those  claiming  under  him,  may  be 
affected  by  the  decree.  When  the  object  and  scope  of  the  bill 
tiled  by  the  complainant  is  considered,  this  objection  will  be  found 
not  to  be  sustainable.  The  bill  does  not  seek  any  recovery  against 
Easton,  or  propose  to  try  equities  with  him,  or  with  any  person 
■claiming  under  him,  but  its  object  is  to  remove  an  existing  impedi- 
ment out  of  the  way  of  the  complainant,  created  by  the  deed  from 
Ci'osby's  heirs  to  the  defendant,  so  that  the  title,  whatever  it  may 
be,  acquired  under  that  deed,  shall  not  be  used  to  defeat  the  com- 
plainant, in  the  further  assertion  and  prosecution  of  her  rights 
against  others. 

It  is  the  peculiar  province  of  a  court  of  equity  to  administer  to 
the  ends  of  justice,  by  removing  impediments  to  the  fair  decision 
of  a  question  in  other  courts,  by  preventing  injury  to  persons  from 
the  doubtful  title  of  others,  which  may  be  set  up,  and  to  prevent 
an  unnecessary  multiplicity  of  suits.'  The  rights  of  Easton,  or 
of  any  other  person  but  Scott,  can  not  be  in  any  way  aifected  by  a 
decree  between  the  complainant  and  Scott;  nor  is  it  necessary  to  a 
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full  and  ample  award  of  justice  between  them,  that  Easton's  rights 
should  be  regarded  by  the  court.  Nothing  is  shown  in  the  case  by 
which  it  can  be  inferred  that  Scott  reposes  upon  Easton's  title;  it 
is  not  so  stated  in  his  answer,  nor  is  the  fact  that  Easton  has  a 
patent,  cotmected  in  any  way  with  the  case. 

As  a  general  rule  in  equity,  it  is  admitted  that  all  persons 
materially  *interested  in  the  subject  of  the  suit,  how-  [*316] 
ever  numerous,  ought  to  be  parties,  that  there  may  be  a 
complete  decree  between  all  parties  having  material  interests. 
Testing  this  proceeding  by  this  rule,  we  may  ask,  how  is  the  inter- 
est of  Easton  shown  here?  In  the  subject  matter  of  this  suit 
neither  he,  nor  his  grantees,  if  there  be  any,  have  any  interest,  nor 
can  it  make  any  difference  to  them  whichever  way  this  controversy 
may  terminate.  The  complaint  is  that  the  defendant  has  unjustly 
possessed  himself  of  rights  which  belong  to  the  complainant,  and 
with  notice  of  her  rights  not  derived  from  Easton  or  any  one  of 
his  grantees.  This  general  rule  should  be,  and  is,  confined  to 
parties  to  the  interest  involved  in  the  issue,  and  who  must  neces- 
sarily be  affected  by  the  decree.  It  is,  besides,  more  a  rule  of  con- 
venience than  of  right,  and  is  dispensed  with  when  it  becomes 
exi  remely  difficult  or  inconvenient  to  pursue  it. ' 

The  land  claimed  by  the  complainant,  as  being  conveyed  to 
Scott,  may  be  supposed  to  have  been  sold  by  Easton  to  a  thousand 
different  persons  or  more,  who  may  be  in  possession  under  his 
patent.  The  difficulty  and  inconvenience,  therefore,  in  making  them 
parties,  is  obvious,  and  as  their  interests  cannot  be  affected,  in 
adjusting  the  equities  between  the  complainant  and  Scott,  no 
reason  can  be  perceived  why  he  or  they  should  be  parties.  Easton 
and  his  grantees  claim  also  under  a  title  paramount  to  that  set 
forth  in  the  bill,  and  ought  not  to  be  made  parties,  in  order  to 
bring  into  contest  rights  claimed  under  such  a  paramount  title.' 

The  reason  of  this  is  apparent,  as  the  relief  sought  by  the  bill, 
in  this  case,  cannot  affect  the  rights  acquired  by  them  under  the 
patent,  nor  could  a  decree  be  had  against  them. 

It  is  said,  however,  that  the  complainant,  in  her  bill,  alleges  that 
Charles  W.  Hunter  is  in  possession,  and  that  she  is  about  to  bring 
actions  at  law  to  eject  him,  and,  therefore,  he  ought  to  be  made  a 
party.  To  this  it  may  be  replied  that  it  is  nowhere  shown  in  the 
cause  that  Hunter  is  in  possession  under  Scott's  title,  or  has  any 
connection  with  it.  His  title  may  be  paramount  to  the  one  derived 
from  Crosby's  heirs,  and  can  in  no  way  be  touched  by  a  decree 
between  these  parties.  Should  it  be  supposed  that  the  decree,  as 
rendered,  might,  by  possibility,  affect  him,  this  court  can  so  modify 
it  as  to  prevent  such  a  consequence. 

We  will  now  proceed  to  the  other  points  raised  by  the  appellant, 
on  which  the  errors  are  assigned.  He  insists  that  he  made  the 
purchase  from  the  heirs  of  Crosby,  for  a  full  and  valuable  consid- 
eration, without  stating  in  his  answer  what  that  consideration  was, 
and  how  mucii.     The  quit-claim  deed,  executed  to  him,  purports 

1 11  Vesey,  429;  1  Johns.  Ch.  R.,  349.  s  Story's  Eq.  Plead.,  198. 
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to  have  been  made  for  the  consideration  of  $500.  He  is  called  upon 
by  the  bill  to  state,  specifically,  what  the  considcrat'on  was,  and 
evasively  answers  that  it  was  for  a  full  and  valuable  consid- 
[*317]  eration.  *It  is  manifest,  then,  thnt  the  sum  of  $500  was 
inserted  more  for  convenience  and  form  than  anything  else, 
and  was  not,  in  fact,  paid  by  the  defendant,  for  if  it  was  paid  by 
him  he  would  most  certainly  have  so  answered  when  interrogated 
upon  that  point. 

He  also  insists  that  the  mortgage  by  Meachara  to  Bates  was  for- 
feited after  the  death  of  Bates,  to  whom  Crosby  was  administrator, 
and  that  on  such  forfeiture  it  became  personal  property,  and  passed 
to  the  administrator,  and  judgment  being  obtained  on  it,  Crosby 
had  a  right  to  buy  in  the  land  in  his  own  name. 

The  mortgage  executed  by  Meacham  to  Bates  was  a  mortgage 
in  fee,  and,  upon  forfeiture,  the  complainant,  as  heir  at  law,  might 
have  brought  her  action  of  ejectment  to  recover  the  possession. 
The  proofs  in  the  cause  show  that,  at  the  time  of  the  forfeiture, 
she  was  a  mei*e  infant,  not  more  than  six  years  of  age,  and  there- 
fore not  having  a  legal  competency  to  assert  her  rights,  Crosby  was 
her  uncle  and  legal  guardian,  and  by  hira  she  could  alone  act.  It 
was  for  him  to  determine,  by  an  honest  exercise  of  his  judgment, 
as  guardian,  what  course  would  best  promote  the  interests  of  his 
ward.  The  land  was  sold  to  Meacham  for  63,900,  the  greater  part  of 
which  was  due  when  the  forfeiture  occurred.  By  the  action  of 
ejectment,  the  heir,  the  complainant,  would  be  put  in  possession  of 
the  estate;  by  a  suit  to  foreclose  and  sell,  a  great  loss  might  fall 
upon  the  heir,  the  avails  depending  upon  the  sale,  and  it  is  shown 
in  the  cause  that,  at  the  time  of  the  sale,  the  land  was  valued  at 
82,990,  and  bought  by  her  guardian,  in  his  own  name,  for  81,000. 
The  law  in  force  at  that  time'  authorized  the  heir,  executor  or 
administrator  of  the  mortgagee  to  sue  out  a  scire  facias.  The  pro- 
ceedings in  that  suit  show  that  Crosby  did  not  treat  the  mortgage 
as  belonging  to  him,  as  administrator  of  John  Bates,  for  he  insti- 
tuted the  suit  in  the  name  of  Betsey  Bates,  the  complainant  here, 
by  himself,  as  her  guardian  and  next  friend. 

Admitting  the  principle  to  be  correct,  that  a  forfeited  mortgage 
becomes  personal  property,  it  is  sub  inodo  only.  If  the  heir  chooses 
to  bring  an  ejectment  he  may  do  so,  the  leijal  estate  being  vested 
in  him,  and  it  is,  as  to  him,  real  property.  If  the  administrator  acts 
upon  it  by  commencing  proceedings  in  his  name,  he  may  convert  the 
funds  into  assets  with  which  to  ])ay  debts,  and  if  the  creditors  of 
Bates  were  claiming,  they  might  be  considered  as  entitled  to  have 
the  mortgage  declared  assets  for  their  benefit. 

In  this  case,  nothing  was  done  by  Crosby,  as  administrator  of 
Bates,  in  reference  to  the  mortgaged  property.  He  took  no  steps 
to  convert  it  into  assets,  but  brought  the  action  in  the  name  of  the 
heir,  by  himself,  as  her  guardian  and  next  friend.  This  fact  of 
itself  is  sufficient  to  destroy  the  idea  that  the  mortgage,  proceeded 
on  as  it  was  by  Crosby,  in  the  name  of  the  heir,  in  the  Circuit 
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Court  of  Madison  county,  was  really  a  chattel  belonging  to 
liim  as  *administrator.     He  did  not  so  treat  it,  and  it  is  not    [*318] 
for  him,  or  those  claiming  under  him,  now  to  set  up  such  a 
•ijlaim;  they  are  estopped  by  Iiis  proceedings  in  the  case. 

The  act  of  1819,  authorizing  tiie  heir  to  bring  the  scire  facias^  is 
a  recognition  of  the  right  of  tlie  heir  to  the  mortgage,  and  so 
Crosby  himself  seems  to  have  considered  it,  by  taking  steps  in  the 
name  of  the  heir.  The  heir  has  such  an  interest  as  to  entitle  her  to 
maintain  an  action  for  condition  broken,  by  this  statute. 

The  secon  1  error  assigned  proceeds  upon  the  ground  that  the 
patent  to  Easton  shows  that  Bates  never  had  a  legal  or  equitable 
title  to  the  land.  Independent  of  tlie  patent,  which  is  read  in  evi- 
<lence,  without  being  connected  in  any  way  with  the  case  made  by 
the  complainant  and  the  defendant,  or  either  of  them,  the  com- 
plainant, we  apprehend,  has  made  out  a  legal  and  an  equitable  title  as 
against  the  defendant. 

Our  statute  makes  the  certificate  of  the  register  of  the  land  office 
of  the  entry  and  purchase  of  a  tract  of  land,  evidence  in  an  action 
of  ejectment,  and  it  will  prevail  unless  a  better  legal  and  paramount 
title  is  exhibited.  The  certificate  produced  on  the  hearing  shows  that 
on  the  19th  of  August,  1814,  Andy  Dunnegau  bought  and  paid  for 
the  land,  and  in  October,  of  the  same  year,  sold  and  conveyed  it  to 
John  Bates,  by  deed  of  general  warranty,  duly  acknowledged  and 
recorded;  and  it  appears  that  Bates  died  on  the  land,  and  that  the 
complainant  is  his  only  heir  at  law. 

Suppose  the  complainant  was  litigating  her  claim  with  Easton 
himself,  who  claims  under  the  patent.  In  a  court  of  law,  she  would 
necessarily  be  defeated  by  the  patent,  that  being  a  title  paramount 
to  her  certificate  of  entry  by  Andy  Dunnegan.  In  a  court  of  equity 
she  might,  by  her  superior  equity,  being  the  assignee  of  Dunnegan, 
defeat  the  title  of  Easton  under  the  patent.  She  might  show  that 
the  patent  was  obtained  in  fraud  of  her  rights;  that  she  had  the 
prior  equity;  and  was,  therefore,  entitled  to  the  legal  estate.  But 
those  matters  can  not  be  contested  or  decided  upon  in  this  suit.  It 
is  sufiicient,  for  this  case,  that  the  complainant  has  shown  an  equit- 
able title,  and  it  can  not  be  permitted,  in  a  court  of  equity,  that  it 
shall  be  defeated  by  an  outstanding  legal  title  in  a  stranger  to  the 
suit.  So  far  as  the  rights  of  the  complainant  and  Scott  are  con- 
cerned, the  title  of  Easton  can  not  vary  them.  When  that  title  is 
attacked,  it  will  be  time  to  consider  its  force.  The  only  question 
now  before  us  is,  has  an  existing  equity  been  shown,  on  the  .part  of 
the  complainant,  as  against  the  defendant,  so  preponderating  on 
her  side  as  to  call  into  action  the  power  of  a  court  of  equity. 

As  to  the  third  special  assignment  of  error,  that  Scott  was  a  pur- 
chaser for  a  valuable  consideration,  without  notice  that  Crosby  was 
dealing  with  real  estate  belonging  to  the.  heir  of  John  Bates,  or  that 
he  was  a  trustee  for  the  heir,  in  his  capacity  of  guardian,  or  that 
•Crosby  had  purchased  the  land  with  the  money  of  his  ward, 
we  *apprehend  it  is  not  essential  to  go  any  farther  back  to  [*319] 
show  notice  to  Scott,  that  Crosby  was  dealing  with  real 
•estate  which  he  considered  to  belong  to  the  heir  of  Bates,  than  to 
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the  deed  to  Crosby  from  the  sheriff,  which  is  the  foundation  of  his^ 
title. 

It  is  impossible  to  believe  that  Scott  should  have  made  the  pur- 
chase of  the  heirs  of  Crosby,  even  for  a  nominal  consideration, 
without  inspecting  the  title  under  which  they  claimed.  The  deed 
from  the  sheriff  was  of  record  in  the  proper  county,  and  it  recites 
the  fact,  that  the  proceedings  under  which  the  sale  was  made  ta 
Crosby,  were  upon  a  scire  facias  issued  in  the  name  of  Betsey 
Bates,  as  heir  at  law  of  her  father,  John  Bates.  This  was  notice 
to  Scott  of  that  fact.  The  same  proceedings  also  informed  him 
that  Crosby  was  the  guardian  ot  the  complainant,  and  as  such,  her 
trustee  of  the  avails  of  those  proceedings,  whether  the  land  itself,. 
or  money  in  lieu  thereof.  There  is  no  direct  evidence,  upon  the- 
other  branch  of  this  assignment  of  error,  that  Scott  had  notice  that 
Crosby  had  purchased  the  land  with  the  money  of  the  complainant, 
yet  all  the  testimony  conspires  to  show  that  he  was  placed  in  such 
a  situation  in  regard  to  Crosby,  as  to  render  it  very  improbable 
that  he  did  not  know  the  litter  want  of  ability  on  the  part  of 
Crosby  to  make  such  a  purchase,  with  his  own  means.  He  was 
living  in  Crosby's  neighborhood;  was  a  constable  and  deputy  sher- 
iff of  the  county,  not  long  before  the  sale  and  purchase  of  the  land, 
and  considering  the  small  number  of  inhabitants  in  the  county  at 
that  day,  it  is  next  to  impossible  that  Scott  should  not  have  known 
enough  to  satisfy  him,  when  he  read  the  deed  from  the  sheriff  to 
Crosby,  for  the  consideration  of  $1,000,  that  other  money,  besides 
his  own,  was  used  to  make  the  purchase  with.  The  witnesses  all 
state  that  Crosby,  up  to  Bates'  death,  was  not  good  for  1 100;  that 
he  had  scarcely  clothes  enough  to  wear;  that  any  stranger  coming 
into  his  neighborhood  could  at  once  see  his  situation. 

The  fourth  special  assignment  of  error  proceeds  upon  the  princi- 
ple heretofore  briefly  examined,  that  the  mortgage  was  personal 
property,  and  formed  no  part  of  the  real  estate  of  John  Bates, 
deceased.  This  may  be  so  under  certain  circumstances,  and  for  the 
reason  given  in  the  books,  that  a  mortgage  is  to  be  considered  per- 
sonal estate,  because  the  money  to  secure  whi-h  the  mortgage  is 
given,  is  originally  parted  with  from  the  personal  estate  of  the 
m,ortgagee,  and  would  come  immedia  ely  into  the  hands  of  the 
executor  or  administrator,  had  it  not  been  placed  out  on  real  estate 
securities.  This  reason,  however,  would  not  hold  good  in  this  case, 
as  the  facts  show  that  the  mortgage  was  not  given  for  money  lent, 
or  for  any  thing  issuing  out  of  the  personalty,  but  to  secure  the 
payment  of  the  purchase  money  for  the  fee  in  the  land,  which, 
without  the  sale,  would  have  descended  to  the  heir  at  law,  on  the 
death  of  the  ancestor.  Bates.  If  the  reason  of  the  doctrine  of  the 
books  does  not  apply  to  this  case,  the  doctrine  itself  should  not  be 

encouraged;  but,  as  it  does  not  determine  the  case  either 
[*320]    way,  we  will  consider  *the  point  presented  as  clear,  that 

the  mortgage  was  a  chattel  which  passed  to  the  administra- 
tor, and  the  heir  but  a  trustee  for  him,  as  to  the  legal  estate  in  the 
land;  then  it  follows  necessarily,  that  the  administrator  is  a  trustee 
for  the  next  of  kin,  as  to  the  ultimate  benelicial  interest  in  the  mort- 
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gage  money.  Crosby,  then,  being  in  this  aspect  of  the  case,  the 
trustee  for  the  complainant,  who  is  shown  to  be  the  next  of  kin, 
having  purchased  the  land  with  the  money  which  belonged  to  her, 
as  sucii  next  of  kin,  and  there  being  no  creditors,  could  have  been 
compelled  in  equity,  to  convey  the  land  thus  purchased  with  her 
money.  A  resulting  trust  was  created,  which  could  be  enforced, 
and  with  greater  propriety  in  this  case,  as  he  acted  us  her  legal  guar- 
dian, and  was  bound  by  every  consideration  of  law,  honor,  and  jus- 
tice, to  protect  and  defend  her  rights  and  interests. 

The  last  assignment  of  error  questions  the  propriety  of  the 
decree,  on  the  ground  that  the  proofs  show  that  Crosby,  under  the 
will  of  Nancy  Bates,  the  mother  of  the  complainant,  was  entitled 
to  one-third  of  the  proceeds  of  the  mortgage,  in  her  right,  and  there- 
fore the  whole  of  the  land  should  not  have  been  decreed  to  com- 
plainant. 

The  will  of  Nancy  Batps  relied  on  is  very  uncertain  as  to  what 
estate  she  devised  to  Crosby.  The  words  are,  "I  bequeath  all  my 
part  of  the  estate  to  Levy  Crosby,  with  all  its  profits  and  emolu- 
ment'j,  together  with  my  stock  of  five  cows,"  etc. 

Whether  this  bequest  has  any  relation  to  the  proceeds  of  the 
mortgage,  is  very  doubtful,  to  say  the  least;  but  one  thing  is  cer- 
tain, Crosby  himself  did  not  so  consider  it,  as  two  years  afterward, 
as  guardian  of  the  complainant,  he  instituted  proceedings  by  scire 
facias,  in  her  name,  to  acquire  for  her  the  avails  of  it.  He  and 
those  claiming  under  him  are  now  estopped  from  making  such  a 
claim  under  such  circumstances. 

There  is,  however,  an  objection  taken  to  the  will  itself,  as  not 
having  been  proved  in  conformity  with  the  statute.  The  act  of 
1819,  under  which  it  was  made,  declares'  "That  estates  maybe 
devised  or  bequeathed  by  will,  and  all  wills  and  codicils  in  writing, 
by  which  any  lands,  etc.,  goods,  or  chattels  are  devised,  shall  be 
signed  by  the  testator,  and  witnessed  in  the  presence  of  the  testa- 
tor, by  two  or  more  credible  witnesses,  two  of  whom  declaring  on 
oath  or  affirmation,  before  the  court  of  county  commissioners  for 
the  county,  that  they  were  present,  and  saw  the  testator  sign  said 
will  or  codicil,  in  presence  of  the  other  witness  or  witnesses,  if  any 
there  were,  and  that  they  believed  the  testator  to  be  of  sound  mind, 
memory,  and  judgment,  at  the  time  of  signing  the  same,  shall  be 
legal  proof  of  the  execution  of  said  will  or  codicil." 

The  proof  made  before  the  court  by  the  two  witnesses  to  the 
will,  is  to  this  effect,  "  that  they  were  present  and  saw  the  said  tes- 
tator sign  said  will  and  the  codicil  thereto  annexed,  and 
that  they  *believed  her  to  be  of  sound  mind,  etc.,"  as  in  the  [*32l] 
statute.  The  witnesses  omit  to  state  the  signing  in  the  words 
of  the  statute;  but  it  is  not  necessary  to  invalidate  the  will  on  that 
account.  It  may  be  considered  a  substantial  compliance  with  the 
act. 

The  claim  now  attempted  to  be  set  up  under  this  will  ought  not 
to  be  allowed  to  avail  the  defendant,  claiming,  as  he  does,  under 
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Crosby,  for  these  reasons.  The  proofs  in  the  cause  show  that 
Crosby  stood  to  the  complainant  in  the  two-fold  relation  of  uncle 
and  guardian;  guardian  by  her  mother's  testament,  and  by  the 
appointment  of  the  proper  court.  Tiiat  a  large  estate  was  left,  to 
which  she  was  the  only  heir;  that  her  guardian  used  it  for  his  own 
purposes,  never  having  accounted  to  the  court,  or  in  any  other  way, 
for  the  proceeds,  thus  betraying  a  trust  of  the  most  sacred  nature, 
and  leaving  her,  an  infant,  to  the  cold  charities  of  an  unfeeling 
world.  For  hira,  if  living,  now  to  claim  in  a  court  of  equity  any 
portion  of  the  estate  under  such  circumstances,  and  have  it  allowed 
to  him,  would  be  inconsistent  with  the  beneficent  office  such  a  court 
is  designed  to  perform,  and  at  war  Avith  its  high  attributes. 

Upon  a  review  of  all  the  facts  of  the  case,  as  admitted  in  the 
answer,  and  as  proved  by  the  testiinony  and  exhibits  in  the  cause, 
"we  are  satisfied  that  the  complainant  has  shown: 

First.  A  legal  and  an  equitable  title  as  against  the  defendant. 

Second.  That  Crosby  was  her  guardian,  and,  as  such,  bound  to 
protect  her  interests. 

Third.  That  he  availed  himself  of  the  advantages  of  his  situation 
as  guardian,  and  administrator  of  her  father,  to  appropriate  her 
estate  to  his  use. 

Fourth.  That  the  defendant  was  in  a  position  to  know  all  the 
material  facts  attending  the  purchase  of  the  land  by  Crosby,  and 
made  his  purchase  of  the  heirs  of  Crosby,  under  circumstances  suf- 
ficient to  make  him  chargeable  Avith  notice.  His  declaration  that 
the  title  of  Fears,  a  former  husband  of  the  complainant,  was  the 
better  title;  his  making  the  note  for  8200,  in  trust  for  the  benefit  of 
the  child  of  the  complainant,  at  the  time  lie  made  the  purchase  of 
the  Crosby  title,  and  refusing  to  state  in  his  answer  what  he  paid 
for  that  title,  all  concur  in  showing  such  a  knowledge  as  must  affect 
him  in  this  suit.  The  facts  are  so  strong,  tending  to  show  this 
knowledge,  as  to  warrant  the  belief  that  he  had  in  fact  such  knowl- 
edge, and  he  is  therefoi-e  to  be  affected  by  it. 

The  decree  of  the  Circuit  Court  is  affirmed,  with  costs,  and  if  the 
deed  be  not  executed  by  Scott,  within  thirty  days  from  the  entering 
of  this  judgment,  the  commissioner  appointed  by  the  Circu.t  Court 
shall  execute  the  deed  mentioned  in  the  decree. 

Decree  affirmed. 
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*Jolin   Frink   et   al.,   appellants,   v.    Edward   G.   Ryan,    [*322] 

appellee. 

Appeal  fram  Cook. 

An  agreement  to  refer  to  arbitration  does  not  oust  the  courts  of  law  of  their  jurisdic- 
tion, (rt) 

The  general  rule  is  that  one  partner  can  not  sue  his  co-partner  at  law,  for  any  matter  con- 
cerning the  partnership,  u  itil  there  has  been  a  settlement  had  between  them,  and  a 
promise  to  pay  tiie  balance  found  due  on  the  settlement;  till  that  is  done,  the  parties 
are  restricted^  in  their  remedies,  to  the  action  of  account,  and  to  proceedings  in  equity. 
But  where  there  has  been  a  dissolution,  and  a  final  settle  nent,  and  a  note  given  for 
the  balance  ascertained  to  be  due,  with  the  stipulation  that  the  errors  and  omissions 
in  the  settlement  might  he  dedu -ted  as  payments  on  the  note,  a  court  of  law,  in  an 
action  upon  the  note,  has  jurisdiction  to  aUow  such  errors  or  omission  as  a  defense  to 
the  action  upon  the  note.  Such  note  is  assignable,  but  the  assignee  takes  it  subject  to 
all  the  equities  existins;  between  the  original  parties,  in  relation  to  the  settlement.  i6) 

Semhie.  Th It  where  partners  settle  without  such  stipulation,  as  to  the  correction  of  errors 
in  the  settlement,  they  would  have  to  resort  to  a  court  of  equity  to  correct  them. 

This  cause  was  heard  at  the  October  term,  1841,  of  the  Cook  Cir- 
<'uit  Court,  before  the  Hon.  Theophilus  W.  Smith  and  a  jury.  The 
defendaiit.s  appealed  to  this  court.  The  facts  sufficiently  appear  in 
the  opinion  of  the  court. 

(riles  Spring  and  J.  young  Scammon,  for  the  appellants,  relied 
upon  the  following  points  and  authorities: 

1.  The  agreement  to  refer,  and  to  submit  to  arbitration,  did  not 
oust  the  Circuit  Court  of  its  jurisdiction  to  investigate  the  set-off 
which  the  defendants  sought  to  prove  by  parol ;  nor  did  it  deprive 
the  defendants  of  their  right  to  make  any  defense  to  said  note: 
Kill  V.  Ilollister,  1  Wils.,  129;  Goldstone  et  al.  v.  Osborne,  2  Car. 
&  Payne,  551;  6  Vesey,  815;  14  Vesey,  270;  Mitchell  v.  Harris,  2 
Vesey,  Jr.,  129;  Thompson  v.  Gharnock,  8  Terra  R.,  134-40  (K 
Y.  ed.  of  1834,  91);  2  S.iund.  Plead.,  133  e,  note  /;  Allgre  v.  Mary- 
land Ins.  Co.,  6  Har.  &  Johns.,  40S;  Handel  v.    Chesapeake,  etc., 

Canal  Co.,  1  Harring.  (Del.),  234;  Gray  v.  Wilson,  4  Watts,  39; 
Horton  v.  Stanley,  1  Miles,  418;  3  Porter,  239,  citing  1  Wils.,  129; 
2  Bos.  &  PuL,  131;  Gow.,  96,  116,  125-7;  5  Term  Rr,  141;  8  Term 
R.,  139.     See  also,   Aspinwall  v.    Towsey,  2  Tyler,   328;  Allen  v. 

Wdtson,  1")  Johns.,  205;  Ii)'ay  v.  English,  1  Conn.,  498;  Rowley  v. 

Young,  3  Day,  118. 

2.  Slid  agreement  was  inadmissible  in  evidence  in  this  case. 

3.  The  defense  set  up  in  this  ca<e  would  be  inadmissible  in  any 
suit  upon  a  ])romissory  note;  and  certainly  in  this  case,  because  the 
note  upon  which  this  action  is  brought  is  not  absolutely  assignable: 
Mawson  V.  Jones,  1  Scam.,  291. 


(rt)  On  the  subject  of  award,  see  Oerrinh  v.  Ayres.  ante,  245,  and  note5. 

(b)  One  partner  cannot  sue  his  co-partner  at  law  until  there  has  been  a  settlement 
between  them,  and  a  promise  made  to  pay  the  balance  due  on  the  settlement:  Davenport 
r.  Gear  2  S^-am.,  495:  Chndsey  v.  Harrisen.  11  111.,  1.51;  Johnaon  v.  Wilson,  54  111.419; 
Bidgwny  v.  Grant.  17  111.,  117;  Hanks  v.  Barber,  53  111.,  292:  Adams  v.  Fink.  Id.,  219;  Burns 
V.  Aottingham,  60  III.,  531;  Buckmnster  v.  Gowen,  81  111.,  153.  Nor  can  one  firm  sue  another 
at  law  where  one  person  is  a  member  of  both  firms.    Haven  v.  Wakefield.  39  111.,  .509. 

But  partners  may  sue  each  other  at  law  for  matters  independent  of  the  partnership: 
Edens  v.  Williams.  36  111.,  252,  and  Ewell's  note:  Elder  v.  Hood,  38  III.,  533;  Wells  v.  Car- 
penter, 65  IlL,  447;  Carpenter  v.  Wells,  Id.,  451. 
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J.  Biitterjield  and  S.  Strong,  for  the  appellee. 
Strong  contended  that  a  court  of  law  could  not  examine  co-part- 
nership accounts:     Rogers  v.  Rogers,  1  Hall,  391.     That  the 
[*323]    appellants  *had  waived  their  right  to  set  off,  or  deduct  from 
the  note  the  amount  of  the  errors  and  omissions,  by  their 
covenant  contained  in  the  articles  of  dissolution:     Pearl  v.   Wells, 
6  Wend.,  295.     He  also  cited  Larkin  v.  Rubbins,  2  Wend.,  505^ 
and  Towns  v.   Wilcox,  12  Wend.,  503. 

Treat,  Justice,  delivered  the  opinion  of  the  court: 
This  was  an  action  of  assumpsit,  instituted  in  the  Cook  Circuit 
Court,  by  Ryan,  the    appellee,  as  the   assignee  of  Noah    Dodge, 
against  Frink,  Bingham,  and  Lafiin,  the  appellants,  to  recover  the 
amount  of  a  promissory  note  as  follows: 

"$1,500. 

"  Four  months  after  date,  we  jointly  and  severally,  the  first  two 
as  principals,  and  the  last  as  security,  promise  to  pay  to  Noah 
Dodge,  or  order,  fifteen  hundred  dollars,  with  interest  at  the  rate 
of  twelve  per  centum  per  annum,  for  value  received,  subject,  how- 
ever, to  such  deduction  (if  any),  in  part  or  entire  payment  hereof, 
of  such  sum  or  sums  of  money  chargeable  to  the  account  of  Samuel 
G.  Trowbridge,  arising  or  growing  out  of  the  final  settlement  of 
the  business  matters  of  the  late  firm  of  Frink,  Trowbridge  &  Com- 
pany, which  may  have  been  omitted  or  erroneously  changed  at  said 
settlement,  over  and  above  all  credits  to  which  the  said  Trowbridge, 
may  be  entitled,  and  which  may  likewise  have  been  omitted. 
"  Chicago,  January  16thy  1839. 

"JoHisr  Frivk, 
«C.  K.  Bingham, 
"  Matthew  Laflin." 

On  which  note  is  the  following  indorsement: 

"Pay  to  Edward  G.  Ryan,  or  order.     23d  January,  1839. 

''  Noah  Dodge." 

The  defendants  pleaded  non  assumpsit,  and  filed  with  their  plea 
a  notice,  that  on  the  trial  they  would  give  in  evidence  in  payment 
and  extinguishment  of  the  note,  certain  sums  of  money  properly 
chargeable  to  the  account  of  Trowbridge,  which  had  i)een  omitted 
in  the  settlement  referred  to  in  the  note.  The  cause  was  submitted 
to  a  jury,  and  a  bill  of  exceptions  taken,  setting  forth  the  evidence. 
From  this,  it  a]»pears,  that  after  the  plaintiff  had  read  in  evidence 
the  note  and  indorsement,  and  rested  his  case,  the  defendants 
called  a  witness  and  offered  to  prove  by  him,  certain  sums  of  money 
by  way  of  payment  and  extinguishment  of  the  note,  which  were 
rightfully  chargeable  to  the  account  of  Trowbridge,  growing  out  of 
the  transaction  referred  to  in  the  note,  and  which  had  been  omitted 
in  the  settlement.  To  this  proof,  by  parol,  the  plaintiff  objected, 
and  introduced  a  written  agreement  of  even  date  with  the  note, 
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made  between  Frink,  Trowbridge  and  Bingham,  from  which 
*it  appeared  tliat  ihe  partnership  theretofore  existinj^  [*324] 
between  thera  was  dissolved;  tliat  Frink  had  purchased  the 
interest  of  Trowbridge  in  the  firm,  and  agreed  to  pay  the  debts  of 
the  firm;  that  the  account  of  Trowbridge  had  been  written  up,  and 
a  balance  of  a  considerable  amount  found  due  him  from  the  firm. 
The  agreement  further  provided,  that  all  errors,  omissions,  and 
mistakes  in  the  account  of  Trowbridge,  were  subject  to  be  corrected 
and  rectified,  and  in  the  event  of  any  disagreement  between  them, 
concerning  the  correction  of  the  account,  it  was  to  be  referred  to 
the  arbitrament  and  award  of  certain  individuals  named  in  the 
agreement.  It  appeared  also,  in  evidence,  that  the  note  grew  out 
of  the  settlement  referred  to  in  the  agreement,  and  was  given  in 
part  payment  of  the  balance  found  due  to  Trowbridge.  Tlie  court 
thereupon  rejected  the  evidence  offered  by  the  defendants,  deciding 
that  the  errors  and  omissions  could  only  be  ascertained  and  proved 
in  the  mode  pointed  out  in  the  agreement.  The  jury  found  a  ver- 
dict for  the  plaintiff  for  $1,992.50,  and  judgment  was  rendered 
thereon.  The  defendants  prosecute  an  appeal  to  this  court,  and 
their  assignment  of  errors  questions  the  propriety  of  the  decision 
of  the  court  in  excluding  the  evidence  offered  by  them.  Three 
questions  seem  to  arise  for  determination:  First.  Did  the  ass"gn- 
ment  of  the  note  before  the  day  of  payment  deprive  the  defendants 
of  their  defense?  Second.  Did  the  agreement  to  refer  oust  the 
courts  of  jurisdiction  over  the  subject  matter  of  the  defense? 
Third.  Can  the  defense  be  made  at  law  ? 

First.  The  note,  being  for  the  payment  of  money,  is  assignable 
under  our  statute,  so  as  to  vest  the  title  in  the  assignee,  and  enable 
him  to  bring  a  suit  upon  it  in  his  own  name.  But  he  takes  it,  sub- 
ject to  any  defense  existing  between  the  maker  and  the  payee, 
which  appears  on  the  face  of  the  note,  or  of  which  he  had  notice  at 
the  time  of  the  assignment.  This  note  contains  on  its  face  an 
express  stipulation,  that  it  is  subject  to  deduction,  in  partial  or 
entire  payment,  by  the  correction  of  any  errors  or  omissions  in  the 
settlement,  on  which  the  note  was  founded.  The  stipulation  is  a 
part  of  the  note,  accompanying  it  every  where,  and  is  actual  notice 
to  the  assignee,  of  the  right  of  the  makers  to  a  particular  defense. 
In  this  respect  the  plaintiff  acquired  no  greater  right  than  his 
assignor  (the  payee)  had,  and  it  is  wholly  immaterial,  whether  the 
note  was  assigned  to  him  before  or  after  it  became  due. 

Seco7ul.  Upon  this  point  the  authorities  seem  to  be  conclusive, 
that  the  agreement  to  refer  did  not  oust  the  court  of  its  jurisdiction. 
A  submi'^sion  to  arbitration,  which  is  not  made  a  rule  of  court,  is 
regarded  merely  as  an  authority,  subject  to  be  revoked  by  either 
party,  at  any  time  before  an  award  is  made.  If  a  pai'ty  is  injured 
by  the  revocation,  he  has  his  remedy  by  action  on  the  bond  of  sub- 
mission, or  the  covenant  to  refer.  An  agreement  in  articles  of 
co-partnership,  to  refer  to  arbitration,  any  dispute  arising 
^between  the  parties,  can  not  be  pleaded  as  abatement,  or   [*325] 
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in  bar,  of  an  action  at  law,  or  a  proceeding  in  equity,  instituted  for 
the  purpose  of  having  the  same  matter  determined.* 

In  the  case  of  Thompson  v.  C/iarnock^  the  court  says,  "It  has 
been  decided  again  and  again,  tliat  an  agreement  to  refer  all  mat- 
ters in  difference  to  arbitration,  is  not  sufficient  to  oust  the  courts 
of  law  or  equity  of  their  jurisdiction;"  nor  will  a  court  of  equity 
decree  the  specific  performance  of  an  agreement  to  refer  a  matter 
to  arbitration,  but  will  leave  the  party  complaining,  to  his  remedy 
at  law  on  the  agreement.^ 

This  view  does  not  conflict  with  the  decisions  in  the  cases  of 
Larkin  v.  Hohblns,  and  Toions  v.  Wilcox,*  cited  by  the  plaintiff's 
counsel.  In  those  cases,  the  parties,  during  the  pendency  of  the 
suits,  submitted  the  matters  in  difference  to  arbitration,  and  the 
court  held  that  the  submission  amounted  to  a  discontinuance  of  the 
suits.  It  was  regarded  as  a  stipulation  of  the  parties,  to  dismiss 
the  suits.  The  court  there  did  not  decide  it  was  ousted  of  its  juris- 
diction, or  that  the  parties  were  estopped  from  commencing  fresh 
actions  for  the  same  matters. 

TIdrd.  The  general  rule  is  undoubted,  that  one  partner  can  not 
sue  his  co-partner  at  law,  for  any  matter  concerning  the  partner- 
ship, until  there  has  been  a  settlement  had  between  them,  and  a 
promise  to  pay  the  balance  found  due  on  the  settlement;  till  that 
is  done,  the  partners  are  restricted  in  their  remedies  to  the  action 
of  account,  and  to  proceedings  in  equity. 

In  this  case,  there  has  been  a  dissolution  and  final  settlement, 
and  a  note  given  for  the  balance  ascertained  to  be  due,  with  the 
stipulation  that  the  errors  and  omissions  in  the  settlement  may  be 
deducted  as  payments  on  the  note.  It  was  the  intention  of  the 
parties,  that  this  defense  might  be  interposed  to  the  note,  in  who- 
soever hands  it  might  be.  We  have  already  shown,  that  the  agree- 
ment to  refer  was  not  obligatory,  and  it  follows  that  the  defense 
can  be  made  in  the  action  at  law,  brought  to  recover  the  amount  of 
the  note,  unless  some  rule  of  law  forbids  it.  The  principal  reason 
why  courts  of  law  have  refused  to  take  jurisdiction  of  suits  between 
partners  is,  the  inconvenience  of  examining  and  adjusting  compli- 
cated accounts,  frequently  of  long  standing,  and  occurring  between 
parties  reposing  confidence  in  each  other.  That  difficulty  will  be 
obviated  in  a  great  degree  in  the  present  case.  The  account  which 
had  been  written  up,  and  by  which  the  parties  settled,  will  be  pre- 
sumed to  be  correct,  and  the  investigation  will  necessarily  be  con- 
fined to  such  items  as  it  is  alleged  were  improperly  charged,  and 
such  other  items  as  were  overlooked  in  the  settlement.  The  bur- 
then of  proof  will,  of  course,  devolve  upon  the  party  alleging 
[*326]  the  error.  The  plaintiff  has  selected  the  tribunal  *where  he 
will  have  the  rights  of  the  parties  heard  and  determined, 
and  he  ought  not  to  complain,  that  a  defense,  which  the  parties  to 
the  note  stipulated  might  be  made,  is  now  interposed.     We  are  of 

'  6  Johns..  205;  Watson  on  Arb.,  7,  21;  2  Montague  on  Partn.,  65. 

88  Term  R.,  139.  8  6  Vesey,  818;  2  Story's  Eq.,  679. 

<2  Wend.,  505;  12  Wend.,  503. 
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the  opinion  the  defendants  have  tlie  riglit  to  make  their  defense  in 
tliis  action,  but  we  base  the  opinion  on  the  ground  of  tlie  stipula- 
tion contained  in  the  note.  Where  partners  SL'ttle  without  any 
stipulation  as  to  the  correction  of  errors  in  the  settlement,  thev 
would  doubtless  have  to  resort  to  equity,  where  matters  of  that 
nature  are  peculiarly  cognizable. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  costs,  and 
the  cause  remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Judgment  reversed. 


Luther  Townsend,  plaintiff  in  error,  v.  The  People  of  the  State  of 
Illinois,  defendants  in  error. 

Error  to  Cook. 

In  an  indictment  asrainst  a  prisoner,  for  having:  in  his  possession  forged  bank  bills,  etc., 

with  intent  to  pass  the  same  as  true  and  genuine,  it  is  unnecessary  to  allege  that  the 

bills  are  for  the  payment  of  money. 
The  tf^rm  bank  bills  has  a  defl  ite  and  certain  meaning.    It  is  a  written  promise  on  the  part 

of  the  bank,  to  pay  to  the  bearer  a  certain  sum  of  money  on  demand. 
Axi  objection  to  the  sufficiency  of  an  indictment,  because  a  certain  fact  appears  by  way  of 

recital,  and  not  by  positive  averment,  goes  to  the  manner  of  pleading  the  fai-t,  and  not 

to  the  fact  itself,  and  therefore  should  be  taken  advantage  of  upon  a  motion  to  quash 

the  indictment,  before  trial,  (n) 
Where  there  are  three  good  counts  in  an  indictment,  and  a  general  verdict  of  guilty,  the 

judgment  must  stand,  even  it  the  fourth  count  should  be  adjudged  bad.  (6) 

The  plaintiff  in  error  was  tried  at  the  September  term,  1841,  of 
the  Cook  Circuit  Court,  before  the  Hon.  Theophilus  W.  Smith  and 
a  jury.  He  was  found  guilty,  and  sentenced  to  be  confined  in  the 
penitentiary  for  four  years.  A  motion  was  made  in  arrest  of  judg- 
ment, and  overruled. 

Justin  Butterfield,  for  the  plaintiff  in  error: 

The  indictment  is  defective.  The  re  is  no  averment  in  any  county 
that  the  bills  were  for  the  payment  of  money.  The  I'ecital  of  the 
fact  is  not  sufficient;  an  express  averment  is  necessary:  Gould's 
Plead.,  63-65.     The  fourth  and  last  count  is  bad  in  all  respects. 

I  wish  to  raise  the  question,  where  there  is  one  bad  count,  and 
several  good  ones,  whether  the  indictment  can  be  sustained. 

At  common  law,  in  civil  actions,  where  there  is  a  defective  count, 
judgment  will  be  arrested.  It  would  be  so  here,  but  for  our  statute. 
That  statute  does  not  apply  to  criminal  cases.  He  cited  Curtis  v. 
The  People,  Breese,  197;  1  Chit.  Crim.  Law,  249. 

*J.  Laviiborn,  attorney-general,  for  the  defendants  in  error:    [*327] 
Bank  bills  are  alway.s  payable  in  money,  and  no  aver- 
ment of  that  fact  is  necessary. 

(a)  Objections  to  the  form  of  an  indictment  must  be  made  before  pleading  and  trial: 
Curtis  V.  The  Peonle,  B.  Breese,  25H,  and  note  1 ;  Winship  v.  The  People,  51  111.,  296. 

(b)  Accord  HoUidaij  v.  The  People,  4  Gil.,  Ill;  Curtis  v.  Tlie  People,  B.  Breese,  2o6. 
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Promissory  notes  are  not  always  payable  in  money,  and,  there- 
fore, in  an  indictment  for  having  in  possession  a  forged  promissory 
note,  such  an  averment  is  necessary. 

After  verdict,  the  plaintiff  can  not  object  that  one  of  several 
counts  is  defective.  The  real  merits  are  not  affected  by  these 
objections,  and  they  can  not  be  sustained  after  verdict: 

Douglass,  Justice,  delivered  the  opinion  of  the  court. 

Luther  Townsend  was  indicted  at  the  September  term,  1841,  of 
the  Cook  Circuit  Court,  for  having  in  his  possession,  with  intent  to 
pass,  certain  forged  bank  notes.  A  trial  was  had,  and  he  was  con- 
victed, and  sentenced  to  the  penitentiary  for  four  years.  The 
indictment  contains  four  counts,  the  first  of  which  is  as  follows: 

"The  grand  jurors  chosen,  selected,  and  sworn,  in  and  for  the 
county  of  Cook,  in  the  name  and  by  the  authority  of  the  people  of 
the  state  of  Illinois,  upon  their  oaths,  present,  that  Luther  Town- 
send,  late  of  the  county  of  Cook,  aforesaid,  laborer,  on  the  twenty- 
ninth  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty-one,  at  Chicago,  in  the  county  of  Cook,  afore- 
said, feloniously,  and  without  lawful  excuse,  had  in  his  custody 
and  possession,  with  intent  to  utter  and  pass  the  same  as  true  and 
genuine,  divers  forged  bank  notes,  commonly  called  bank  bills,  to 
wit,  one  forged  bank  bill,  or  note,  purporting  to  have  been  issued 
by  the  Bank  of  Illinois,  with  intention  to  defraud  the  said  Bank  of 
Illinois,  which  said  forged  bank  bill,  or  note,  is  in  the  words  and 
figures  following,  to  wit:  [Here  follows  an  exact  copy  of  the  forged 
note,  which  is  in  the  usual  form  of  a  genuine  note  on  the  Bank  of 
Illinois.]  he,  the  said  Luther  Townsend,  then  and  there,  well  know- 
ing the  said  bank  notes,  or  bills,  to  be  forged,  contraj-y  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  the  people  of  the  state  of  Illinois,  and  their  dignity." 

The  second  count  was  the  same  as  the  first,  except  it  charged 
that  the  forged  bank  note  purported  to  have  been  issued  by  the 
Bank  of  Lyons,  in  the  state  of  New  York. 

The  third  count  only  varies  from  the  first  in  this,  that  the  forged 
bank  note  set  out  in  that  count  purported  to  have  been  issued  by 
the  Tanners'  Bank  of  Catskill,  in  the  state  of  New  York. 

The  fourth  count  differs  from  the  first  in  this  only,  that  it  omits 
to  set  out  the  forged  bank  notes,  or  to  state  by  what  bank,  or  banks, 
they  purported  to  have  been  issued;  and,  as  an  excuse  for  this 
omission,  charges  the  prisoner  with  having  so  disfigured  and  muti- 
lated said  notes,  after  his  arrest,  as  to  render  a  minute  and  accurate 

description  of  them  impossible. 
[*328]        *The  only  error  assigned  is  the  insufficiency  of  the  indict- 
ment, for  the  following  reasons: 

First.  Neither  of  the  counts  in  the  indictment  charges  facts 
sufficient  to  constitute  the  offense  in  pursuance  of  the  76th  section 
of  the  Criminal  Code; 

Second.  There  is  no  allegation  in  either  of  the  counts,  that  the 
forged  bank  bills  therein  mentioned  were  "for  the  payment  of 
money;" 
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Third.  In  the  fourth  count  it  in  no  manner  appears  that  the  said 
bank  bills  were  "for  the  payment  of  money," 

These  three  objections  resolve  themselves  into  one,  and  present 
the  simple  question,  whether  it  was  necessary  to  aver  in  the  indict- 
ment that  the  forged  bank  bills  were  for  the  payment  of  money. 
It'  such  averment  be  deemed  necessary,  it  will  then  become  impor- 
tant to  inquire  whether  it  be  made  with  sufficient  certainty  and 
precision  in  the  indictment  before  us. 

The  76th  section  of  the  Criminal  Code,  upon  which  this  indict- 
ment is  founded,  provides  that  every  person,  who  shall  have  in  his 
possession,  "  any  forged  promissory  note,  or  notes,  bank  bill,  or  bills, 
for  the  payment  of  money,  with  intention  to  utter,  or  pass  the 
same,  etc.,  "  shall  be  punished  by  confinement  in  the  penitentiary, 
for  a  term  not  less  than  one  year,  nor  more  than  fourteen  years." 
Ill  describing  the  forged  bank  notes  in  this  indictment,  the  words 
*'  for  the  payment  of  money,"  are  omitted. 

Is  this  omission  fatal  after  verdict?  The  153d  section  of  the 
Criminal  Code  provides,  that  "All  exceptions  which  go  merely  to 
the  form  of  an  indictment,  shall  be  made  before  trial;  and  no  motion 
in  arrest  of  judgment,  or  writ  of  error,  shall  be  sustained  for  any 
matter  not  affecting  the  real  merits  of  the  offense  charged  in  such 
indictment." 

Does  the  omission  of  the  words  "for  the  payment  of  money," 
in  this  indictment,  affect  the  real  merits  of  the  offense  charged  ? 
We  think  not.  The  real  offense  charged,  is  the  having  in  posses- 
sion forged  bank  bills,  with  intent  to  pass  the  same  as  true  and 
genuine,  for  the  purpose  of  defrauding  the  bank  or  the  public.  The 
term  bank  bills  is  familiar  to  every  man  in  this  country,  and  con- 
veys a  definite  and  certain  meaning.  It  is  a  written  promise  on  the 
pai-t  of  the  bank  to  pay  to  the  bearer  a  certain  sum  of  money,  on 
demand. 

This  term  is  understood  by  the  community  generally,  to  mean  a 
written  pi'oraise  for  the  payment  of  money.  So  universal  is  this 
understanding,  that  the  terra  bank  bills  would  be  rendered  no  more 
certain  by  adding  the  words  for  the  payment  of  money.  The  addi- 
tion would  be  considered  mere  surplusage;  indeed,  it  would 
sound  harsh  and  awkward  to  say,  a  "  bank  bill  for  the  payment  of 
money."  We  apprehend  that  the  legislature  had  reference  more 
particularly  to  promissory  notes  than  bank  bills,  when  the 
words,  *for  the  payment  of  money,  were  inserted.  At  all  [*329] 
events,  those  words  are  not  material  to  the  real  merits  of 
the  offense  charged  in  the  indictment.  It  is  not  the  policy  of  our 
laws  to  require  so  much  strictness  and  technicality  in  criminal 
pleadings,  as  would  discharge  criminals  and  encourage  crime.  It  is 
true  that  a  certain  degree  of  strictness  and  certainty  is  necessary 
for  the  protection  of  the  innocent;  and,  upon  this  point,  the  legis- 
lature has  laid  down  a  plain,  convenient,  and  sensible  rule,  in  the 
'152d  section  of  the  Criminal  Code,  which  is,  that,  "  Every  indict- 
ment shall  be  deemed  sufficiently  technical  and  correct,  which  states 
the  offense  in  the  terms  and  language  of  this  code,  or  so  plainly 
that  the  nature  of  the  offense  may  be  easily  understood  by  the 
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jury."  Testing  the  indictment  under  consideration  by  this  rule, 
there  can  be  no  doubt  of  its  sufficiency.  We  can  not  perceive  how 
the  jury  could  have  entertained  the  slightest  doubt  as  to  tlie  nature 
and  character  of  the  offense  witli  which  the  prisoner  was  charged. 

The  foregoing  remarks  apply  alike  to  all  the  counts  in  the 
indictment;  but,  upon  close  examination,  we  apprehend  that  the 
first  three  counts  are  not  liable  to  the  objection  urged.  The  forged 
bills  themselves  are  set  out  in  full  in  those  counts,  and  show  upon 
their  face  to  have  been  for  the  payment  of  money.  If  it  be  urged 
that  this  appears  by  way  of  recital  only,  and  not  by  positive  aver- 
ment, it  may  be  said  in  reply  that  the  objection  goes  to  the  manner 
of  pleading  the  facts,  and  not  to  the  facts  themselves,  and  there- 
fore should  have  been  taken  advantage  of,  upon  a  motion  to  quash 
the  indictment,  before  trial. 

i  There  being  three  good  counts,  and  a  general  verdict  of  guilty, 
the  judgment  must  stand,  even  if  the  fourth  count  should  be 
adjudged  bad.  The  fact  that  our  statute  has  provided  that  the 
jury  shall  fix  the  time  of  confinement  in  the  penitentiary  does  not 
j  change  the  well-established  rule  that  where  there  is  one  good  county 
land  a  general  verdict  of  guilty,  that  count  will  support  the  verdict^ 
i  although  there  are  other  counts  which  are  defective. 

The  judgment  is  affi,rmed,  with  costs. 

Judgment  affirmed. 


John  Hancock,  et  al.,  appellants,  v.  Daniel  Hodgson,  executor  of 
Daniel  Milnor,  deceased,  appellee. 

Appeal  from  Tazewell. 

A  note  ^ven  as  collateral  security  for  a  pre-existing  debt,  is  founded  upon  a  valid  consid- 
eration, (a) 
An  agreement  to  postpone  the  sale  of  mortgaged  premises  for  four  months,  after  eat 
order  or  decree  of  sale,  is  a  good  consideration  for  a  promissory  note  from  a  party 
claiming  the  premises,  and  his  sureties;  and  a  plea  to  an  action  on  such  note,  alleging 
such  consideration.and  that  the  plamtiff,  subsequently  to  the  date  of  the  note, 
sold  the  premises,  under  tlie  decree,  to  other  persons,  is  bad  on  demurrer. 

[*330l     *The  defense  of  usury  is  in  the  nature  of  a  penal  action,  and  much  strictness 
J  is  required  in  pleading  it.    Such  a  plea  should  state  specifically  the  amount 

foreborne,  the  time  of  forbearan'-e,  and  how  much  was  paid,  or  agreed  to 
be  paid,  by  way  of  interest,  for  the  forbearance,  so  that  the  court  could 
determine,  from  the  face  of  the  plea,  the  amount  to  be  paid  to  the  defendant,  and  to 
the  country. 
To  constitute  usur>-,  there  must  be  a  borrowing  and  lending  of  money,  or  the  forbearance 

of  a  pre-existing  debt.  (6) 
It  is  not  usury  to  take  $1,000  in  consideration  of  postponing  a  sale  of  mortgaged  premises 

(«■)  In  Foy  V.  Black.itone,  31  111.,  543,  the  court  says  the  fact  that  an  assignee  of  a  bond 
received  it  in  payment  of  a  pre-existing  debt  can  make  no  difference  with  his  right  to 
recover  upon  it.  As  supporting  principle  stated  in  head  note,  see  Maiming  v.  McCture,  et 
al.   36  111.,  490;    Bowman  v.  MUlison,  58  III.,  :  ti;  Mix  v.  Nat.  Bk.  of  Bloomington,  91  III.,  21).  i 

(o)  A  bona  fids  jjurcliase  of  a  note,  in  the  fair  course  of  trade,  at  a  greater  discount  than 
the  rate  of  interest  allowed  by  law,  is  not  usurious:  Raplee  v.  Morgan,  2  Scam.,  561; 
atevenson  v.  Nnkefer,  14  111.,  103;  S/icrmanv.  Blavkman,  24  111.,  347. 

As  to  payment  of  more  interest  than  the  law  allows  by  way  of  penalty  after  a  note  baa 
fallen  due,  see  Gould  v.  Bishop  Hill  Colony,  85111.,  3:i4,  and  note. 
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for  four  months,  which  had  been  ordered  to  be  sold  by  decree  in  chanceiy,  upon  fore- 
closure of  mortgage,  to  i-aise  the  sura  of  $4,644.87. 
Where  a  note  was  given  in  consideration  of  the  postponement  of  the  sale  of  mortgaged 
premises,  for  four  months,  and  as  collateral  secunty  for  the  mortgage  debt,  under  an 
agreement  that  if  the  debt  should  be  paid  before  that  time,  or  if  the  premises  should 
sell  for  an  amount  sufficient  to  pay  the  debt  and  costs,  the  note  should  be  void;  and, 
in  the  event  of  a  sale  tor  a  less  sum,  only  so  much  of  the  note  should  be  collected,  as 
would  make  up  the  deficiencj-:  i/e/d,  that  in  an  action  on  the  note,  if  the  land  was 
sold,  and  by  reason  of  the  sale,  no  part,  or  only  a  portion  of  the  note  ought  to  be  col- 
lected, it  was  the  duty  of  the  defendant  to  show  it  by  way  of  defense;  otherwise  the 
plaintiff  would  be  entitled  to  recover  the  amount  of  the  note. 

This  cause  was  heard  in  the  court  below  before  the  Hon.  Samuel 
H.  Treat.     The  defendants  appealed  to  this  court. 

tT.  JB.  Thomas,  A.  Lincoln  and  S.  T.  Logan,  for  the  appellants. 

JE.  D.  Baker  and  A.  T.  Bledsoe,  for  the  appellee,  cited  1  Saund. 
(B),  295,  817;  Steph.  Plead.,  492;  Hardin,  175;  Bac.  Abr.,  title 
Usury,  letter  K. 

Treat,  Justice,  delivered  the  opinion  of  the  court: 
This  was  an  action  of  as.mmpsit,  instituted  in  the  Tazewell 
Circuit  Court,  by  Hodgson,  the  appellee,  as  executor  of  Milnor, 
against  John  Hancock,  Peter  Menard,  Benjamin  Greely,  and  Ben- 
jamin Briggs,  the  appellants,  on  a  note  made  by  the  appellants  to 
the  appellee,  dated  the  31st  of  July,  1840,  for  $1,000,  payable  in 
twelve  months,  with  interest  after  maturity,  at  the  rate  of  twelve 
per  centum  per  annum.  The  declaration  contains  a  special  count 
on  the  note,  and  the  common  money  counts.  The  defendant.s 
pleaded  six  pleas.  First,  non  assumpsit  to  the  whole  declaration; 
second,  to  the  first  count,  that  the  note  was  made  and  executed 
without  any  good  or  valuable  consideration.  Issues  were  had  on 
these  pleas.  The  third  plea  avers  that  the  note  was  made  and  exe- 
cuted for  the  following  consideration,  and  no  other:  that  the  plain- 
tiff, at  the  date  of  the  note,  had  a  final  decree  for  foreclosure  on 
certain  real  estate  mortgaged  by  one  Perkins  to  Milnor,  the  tes- 
tator, and  to  which  the  defendant  Hancock  claimed  to  have  some 
title,  and  the  real  estate  had  been  advertised  to  be  sold  for  cash,  on 
the  day  of  the  date  of  the  note,  and  thereupon,  in  consideration 
that  the  plaintiff  agreed  to  postpone  the  sale  for  four  months,  the 
defendant,  Hancock,  gave  the  note,  with  the  other  defendants  as 
his  sureties,  as  collateral  security  for  the  payment  of  the  amount 
secured  by  the  mortgage;  and  therefore  the  note  was  executed 
without  any  good  or  valuable  consideration. 

*The  fourth  plea  avers  that  the  note  was  made  on  the  fol-  [*331] 
lowing  consideration:  the  plaintiff,  at  the  May  term,  1840, 
of  the  Tazewell  Circuit  Court,  obtained  a  decree  of  foreclosure  of 
mortgage  against  H.  H.  Perkins,  M.  A.  Perkins  and  the  defendant 
Hancock,  and  an  order  for  the  sale  of  the  mortgaged  premises,  to 
satisfy  and  pay  the  sum  of  $4,644,87,  the  amount  due  on  the  mort- 
gage, and  the  mortgaged  premises  had  been  advertised  to  be  sold 
on  the  day  of  the  date  of  the  note,  and  the  defendant  Hancock  hav- 
ing purchased  the  mortgaged  premises  of  Perkins,  the  mortgagor, 
and  paid  therefor  the  sum  of  $3,000,  agreed  with  the  plaintiff  that 
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he  would  pay  him  the  sum  of  $1,000  in  consideration  that  the  plain- 
tiff would  delay  the  sale  under  the  decree  for  four  months,  and  in 
consideration  of  tliat  agreement  of  the  plaintiff,  the  defendants 
made  the  note;  and  therefore  the  note  was  made  without  any  good 
or  valuable  consideration. 

The  fifth  plea  is  similar  to  the  fourth,  with  the  additional  aver- 
ment that  the  plaintiff,  subsequent  to  the  date  of  the  note,  had  the 
mortgaged  premises  sold  under  the  decree,  and  the  legatees  of  Mil- 
nor  became  the  purchasers,  and  thereby  acquired  paramount  title  to 
the  land;  wherefore  the  consideration  has  failed,  to  the  amount  of 
-S999. 

The  sixth  plea  avers  that,  on  the  thirty-first  day  of  July,  1840, 
it  was  corruptly,  and  against  the  form  of  the  statute,  agreed  by  and 
between  the  plaintiff  and  the  defendant  Hancock,  that  in  consider- 
ation the  said  plaintiff  would  postpone  for  four  months  the  sale  of 
certain  real  estate,  mortgaged  by  H.  H.  Perkins  to  Milnor,  and  to 
which  the  defendant  Hancock  claimed  title,  Avhich  real  estate  had 
been  advertised  to  be  sold  on  the  thirty-first  day  of  July,  1840, 
under  a  decree  of  foreclosure,  in  favor  of  the  plaintiff,  against  Per- 
kins, the  mortgagor,  and  the  defendant  Hancock,  for  the  sum  of 
84,644.87,  rendered  at  the  March  term,  1840,  of  the  Tazewell  Cii*- 
cuit  Court,  the  said  defendant  Hancock  would  pay  the  plaintiff  the 
sum  of  $1,000  in months;  and,  in  pursuance  and  part  perform- 
ance of  said  corrupt  and  unlawful  agreement,  the  defendant  Han- 
cock, as  principal,  and  the  other  defendants  as  sureties,  made  and 
executed  the  note,  which  the  defendant  Hancock  delivered  to  the 
plaintiff,  and  the  plaintiff  accepted  the  same;  and  the  sum  of  $1,000, 
so  agreed  and  secured  to  be  paid  for  such  forbearance,  exceeds  the 
rate  of  twelve  dollars  for  the  forbearance  of  one  hundred  dollars  for 
one  year,  contrary  to  the  statute,  whereby  the  defendant  is  entitled 
to  his  costs,  and  the  plaintiff  has  forfeited,  etc.;  which  the  defend- 
ant is  read}^  to  verify  wherefore,  etc. 

The  plaintiff  demurred  to  the  third,  fourth,  fifth  and  sixth  pleas, 
and  the  court  sustained  the  demurrer.  By  agreement  of  the  parties 
the  cause  was  tried  by  the  court.  The  bill  of  exceptions  shows 
that,  after  the  plaintiff  had  read  in  evidence  the  note  sued  on,  the 
defendants,  in  support  of  their  pleas,  j^roved  that  the  note  was  exe- 
cuted for  the  consideration  specified  in  the  memorandum  of 
[*332]  *Edward  Jones,  Esq.,  the  plaintiff's  attorney,  made  by  him 
at  the  time  of  making  the  note,  in  the  words  following: 

"  Tremont,  July  Slst,  18^0. 

"  Whereas,  John  Hancock  has  this  day  executed  his  note  with 
Peter  Menard,  Benj.  Greely,  and  Benj.  Briggs,  to  the  executor  of 
Daniel  Milnor,  for  the  sum  of  one  thousand  dollars,  now  the  con- 
sideration of  said  note  is  as  follows:  The  said  executor  has  a  final 
decree  for  foreclosure  on  certain  real  estate,  mortgaged  by  PI.  H. 
Perkins  to  the  said  Daniel  Milnor,  and  to  which  the  said  Hancock 
claims  to  have  some  title,  and  said  real  estate  has  been  advertised 
to  be  sold  for  cash  in  hand  on  this  day;  now,  in  consideration  that 
said  sale  shall  be  postponed  four  months,  the  said  Hancock  has 
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given  his  said  note,  with  the  others,  as  collateral  security,  for  the  pay- 
ment of  the  amount  secured  by  said  mortgage,  upon  said  real  estate. 
And  it  is  expressly  understood  that  if  the  said  Hancock  shall  pay 
off  the  said  mortgage  in  the  said  four  months,  or  if  the  said  land, 
when  offered  for  sale,  shall  sell  for  the  whole  amount  of  debt  and 
costs,  then  said  note  shall  be  void;  and  that  only  so  much  of  said 
note  shall  be  collected  as  the  said  mortgaged  premises  upon  sale 
shall  fail  to  bring." 

The  court  found  the  issues  for  the  plaintiff,  and  assessed  his 
damages  to  |;1,017.83,  and  rendered  judgment  for  that  amount. 
The  defendants  prosecute  an  appeal  to  this  court.  Their  first 
assignment  of  error  questions  the  correctness  of  the  decision  of  the 
court  in  sustaining  the  plaintiff's  demurrer  to  the  defendants'  third, 
fourth,  fifth  and  sixth  pleas. 

The  third  plea  is  evidently  bad;  it  shows  that  the  note  was  given 
as  collateral  security  for  the  payment  of  a  pre-existing  debt,  M^hich 
Hancock,  the  principal,  was  interested  in  having  discharged. 
There  can  be  no  doubt  that  this  was  a  good  consideration. 

The  fourth  plea  is  also  bad;  it  shows  that  the  plaintiff  had  a 
m.ortgage  on  land  which  Hancock  had  purchased  after  the  execu- 
tion of  the  mortgage,  and,  of  course,  purchased  subject  to  the  pay- 
ment of  the  debt  secured  to  be  paid  by  the  mortgage.  By  the 
final  decree  of  foreclosure,  and  notice  of  sale,  the  plaintiff  had  the 
immediate  right  of  selling  the  mortgaged  premises,  and  thereby  of 
receiving  so  much  of  his  debt  as  could  be  realized  from  the  sale. 
In  postponing  the  execution  of  the  decree  to  a  distant  period,  the 
plaintiff  would  be  prejudiced  in  not  receiving  his  debt,  and  he  might 
be  injured  by  a  depreciation  in  the  value  of  the  property  pledged, 
and  thus  the  ultimate  collection  of  some  part  of  the  debt  hazarded. 
The  defendant  would  be  benefited  in  having  a  further  opportunity 
to  discharge  the  debt,  and  in  the  receipt  of  the  rents  and  profits  of 
the  mortgaged  premises,  until  the  expiration  of  the  four  months. 
This  plea,  therefore,  shows  a  sufficient  consideration  to  support  the 
promise. 

The  fifth  plea  is  liable  to  the  same  objection  as  the  fourth. 
It  *alleges,  however,  in  addition,  that  the  plaintiff  did  pro-  [*333] 
ceed  and  execute  the  decree,  by  which  other  persons 
acquired  a  paramount  title  to  the  land.  But  it  does  not  state  at 
what  time  the  decree  was  executed.  In  the  absence  of  any  aver- 
ment as  to  the  time,  it  is  to  be  presumed  that  the  plaintiff  complied 
with  his  part  of  the  agreement,  and  did  not  sell  the  land  until  after 
the  expiration  of  the  four  months.  Hancock  failing  to  discharge 
the  mortgage  debt,  within  the  time  limited  by  the  agreement,  the 
plaintiff  had  an  undoubted  right  to  proceed  with  the  execution  of 
the  decree,  and  the  defendants  can  not  complain  of  the  exercise  of 
the  right.     This  plea,  then,  shows  no  failure  of  consideration. 

The  sixth  plea  sets  up  the  defense  of  usury.  This  defense  is 
given  by  the  third  section  of  the  "  Act  to  regulate  the  interest  of 
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money,'"  which  provides,  that  in  any  action  brought  on  any  con- 
tract or  assurance,  for  the  payment  of  money,  or  any  other  thing, 
if  it  shall  appear  by  the  pleading  on  the  case,  and  on  the  applica- 
tion of  the  defendant,  that  a  greater  rate  of  interest  than  twelve 
per  centum  per  annum,  shall  have  been  reserved,  discounted,  or 
taken,  the  defendant  shall  recover  his  costs,  and  the  plaintiff  shall 
forfeit  three  fold  the  amount  of  the  whole  interest,  one-third  of 
Avhich  shall  be  paid  to  the  defendants,  and  the  remaining  two-thirds 
shall  be  paid  into  the  county  treasury.  This  defense  is  in  the  nature 
of  a  penal  action,  and  much  strictness  is  required  in  pleading  it. 
The  plea  should  show  clearly  that  the  defense  comes  within  the 
statute.  To  constitute  usury,  there  must  be  a  borrowing  and  lend- 
ing of  money,  or  the  forbearance  of  a  pre-existing  debt.  This  plea 
shows  no  lending  of  money  by  the  plaintiff  to  the  defendant,  nor 
does  it  show  a  forbearanjce  of  a  pre-existing  indebtedness.  The 
agreement  to  postpone  the  sale  of  the  mortgaged  premises  is  not 
necessarily  a  forbearance  of  the  debt  required  to  be  paid  by  the 
decree  of  foreclosure.  The  plaintiff  was  at  liberty  to  proceed  and 
collect  his  debt  in  any  other  mode  than  under  the  decree.  He  may 
have  had  a  judgment  at  law,  and  the  agreement  would  not  prevent 
him  from  collecting  it  by  execution. 

The  plea  does  not  allege  that  the  note  was  given  for  interest 
upon  the  debt,  and  it  is  perfectly  consistent  with  its  allegations,  to 
conclude  that  the  sale  was  postponed  in  consideration  of  a  payment 
of  $1,000,  to  be  credited  as  a  payment  of  so  much  of  the  debt. 
Indeed,  this  seems  to  be  the  most  reasonable  conclusion,  from  the 
facts  set  out  in  the  plea.  We  think  the  plea  should  state  specifi- 
cally the  amount  forborne,  the  time  of  forbearance,  and  how  much 
was  paid,  or  agreed  to  be  paid,  by  way  of  interest,  for  the  forbear- 
ance, so  that  the  court  could  determine,  from  the  face  of  the  plea, 
the  amount  to  be  paid  to  the  defendant,  and  to  the  county.  We 
are,  therefore,  of  the  opinion  the  court  decided  correctly  in  sustain- 
ing the  demurrer  to  this  plea. 
[*334]  *The  second  assignment  of  error  is  that  the  court  erred 
in  rendering  judgment  for  the  plaintiff.  The  evidence 
shows  that  the  note  was  given  in  consideration  of  the  postponement 
of  the  s:ile  for  four  months,  and  as  collateral  security  for  the  pay- 
ment of  the  amount  ascertained  to  be  due  by  the  decree,  which 
Plancock  was  interested  in  having  paid.  If  the  debt  was  paid 
within  that  time,  or  if  the  mortgaged  premises,  when  exposed  to 
sale,  should  sell  for  an  amount  sufficient  to  pay  the  debt  and  costs, 
the  note  was  to  be  void;  in  the  event  of  a  sale  for  a  less  amount, 
only  so  much  of  the  note  was  to  be  collected,  as  would  make  up 
the  deficiency.  It  does  not  appear  from  the  evidence,  whether  the 
land  was  sold,  or  not.  If  sold,  and  by  reason  of  the  sale,  no  part, 
or  only  a  portion  of  the  note  was  to  be  collected,  it  was  the  duty  of 
the  defendants  to  have  shown  it,  by  way  of  defense.  No  such 
procf  appearing,  we  are  to  presume  that  the  defendants  had  no 
defense  on  that  score.  The  plaintiff  was  therefore  entitled  to 
recover  on  the  issue  presented  by  the  plea  of  non  assumpsit. 

»R.  L.,  349;  Gale's  Stat..  043. 
S24 


SPEINGFIELD.  334 


Doyle  r.  Knapp. 


The  plaintiff  was  entitled  to  judgment  on  the  issue  made  by  the 
second  plea,  as  we  have  already  shown,  in  deciding  upon  the  good- 
ness of  the  third  and  fourth  pleas. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgment  affirmed. 


Edward  Doyle  et  al.,  appellant,  v.  "William  D.  Knapp,  adminis- 
trator of  John.  H.  Knapp,  deceased,  appellee. 

Appeal  from  Schuyler. 

An  act  lawful  in  itself,  which  is  for  the  benefit  of  one  party,  or  to  the  prejudice  of  another, 
constitutes  a  sufficient  c.  .nsideration  to  support  a  promise. 

The  possession  of  land,  or  a  claim  of  title  to  real  estate,  may  be  the  subject  of  sale  and 
transfer,  and  a  good  consideration  to  support  a  promise  for  the  price.  The  transfer 
of  the  possession,  or  of  the  claim  of  title,  is  to  the  prejudice  of  the  seller,  and  a  benefit 
to  the  purchaser,  and  therefore  a  good  consideratic  >n. 

A  sale  and  transfer,  by  one  in  possession  of  land  belonging  to  the  government,  of  his 
claim  or  mterest  in  the  same,  is  a  good  consideration  for  a  promissory  note,  executed 
for  the  price  thereof. 

The  doctrine  is  well  established,  both  at  law  and  in  equity,  that  on  a  sale  of  land,  where 
there  is  neither  fraud  nor  warranty,  on  the  part  of  the  vendor,  the  vendee  can  not 
recover  back  the  purchase  money  although  there  may  be  a  total  failure  of  title,  (a) 

A  party  who  takes  a  quit-claim  deed,  on  the  sale  of  land,  or  a  claim  thereto,  runs  the  risk 
of  the  goodness  of  the  title,  unless  fraud  has  been  practised  upon  him;  and  to  consti- 
tute fraud,  the  vendor  must,  previous  to,  or  at  the  time  of  the  sale,  have  afflrmed  what 
he  knew  to  be  false,  in  relation  to  the  title,  or  concealed  some  material  fact  connected 
with  the  same,  or  used  some  fraudulent  means  by  which  the  vendee  was  induced  to 
accept  a  deed  without  covenants  of  warranty.  The  fraud  must  consist  in  the  sale  and 
conveyance,  and  not  in  the  subsequent  transaction. 

In  an  action  upon  a  promissory  note,  the  declaration  averred  the  note  to  be  payable, 
"eighteen  months  to  the"  plaintiff:  Held,  on  general  demurrer,  that  the  averment 
was  sufficient,  it  being  sufficiently  certain  to  indicate  that  the  promise  was  to  pay  in 
eighteen  months  from  the  date  of  the  note,  (b) 

♦This  cause   was  heard  in  the  court  below,  at  the  Sep-    [*335] 
tember  term,  1841,  before  the  Hon.  Stephen  A,  Douglass 
and  a  jury.     Verdict  and  judgment  were  rendered  for  the  plaintiff 
for  $1,537.50.     The  defendants  appealed  to  this  court. 

Cyrus  Walker  and  W.  A.  Minshall,  for  the  appellants,  relied  on 
the  following  points  authorities: 

As  to  the  pleas  of  want  of  consideration:  5  Johns.,  277-8;  7 
Johns.,  26;  8  Johns.,  120;  9  Johns.,  304;  2  Johns.,  52;  7  Cowen, 
322;  6  Cowen  682;  19  Johns.,  53;  18  Johns.,  143. 


(a)  It  IS  no  defence  to  a  note  or  a  bond  that  it  was  given  for  the  purchase  of  land  and 
that  the  purchaser  acquired  no  title,  there  being  no  agreement  that  the  title  was  good' 
Owings  V.  TJiompson,  post,  502;  Hays  v.  Smith,  post,  427. 

A  quit-claim  deed  is  sufficient  consideration  for  a  note,  in  the  absence  of  fraud  Bonnv 
V.  Smith,  ir  111.,  ,531;  Kerney  v.  Gardner,  27  HI.,  162;  Sheldon  v.  Harding,  44  lU  68-  Snvder 
V.  Laframboise,  B.  Breese,  343,  and  note.  .      .  "  '*"=r 

A  purchaser  of  land  receiving  a  deed  with  covenants  of  title,  and  giving  his  promissory 
notes  therefor,  cannot  avoid  their  payment  on  the  ground  that  the  vendor  had  no  title, 
the  paramount  title  not  having  been  asserted:  Vining  v.  Leeman,  45  111  and  Ewell'a 
notes;  Laforgev.  Mathews,  6S  Til.,  328. 

(6)  The  word  "  not "  omitt«d  in  the  averment  of  non-payment  in  a  declaration  on  a  note 
fs  cured  by  the  statute  of  "Jeofails:"    Baldwin  v.  Banks,  20  111.,  48. 
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As  to  a  quit-claim  deed,  its  nature  and  qualities,  whether  consider- 
ation or  not:     1  Cowen,  613-16;    14  Johns.,  193-4;    3  Johns.,  363. 

A  promise  to  pay  for  improvement  on  public  land  was  decided 
by  this  court  no  consideration:    •  Carson  v.  Clark,  1  Scam.,  113. 

A  tortious  possession  and  relinquishment  of  land  may  be  a  good 
consideration  when  against  an  individual  or  natural  person,  but  not 
so  against  the  government;  because,  as  against  a  person,  it  is  the 
first  step  in  acquiring  a  title  by  intrusion:  Abatement  or  Disseizen 
— Acquiring  title  by,  see  2  Blac.  Com.,  196-7.  But  against  the 
government,  title  can  not  be  thus  acquired.  The  government  can 
not  be  disseized:  4  Dane's  Abr.,  title  Seizen  and  Disseizen,  17. 
The  commonwealth  cannot  be  disseized:  6  Dane's  Abr.,  71;. 
Nature  of  Abatement,  Intrusion,  and  Disseized:  3  Blac.  Com.,  168- 
170. 

The  nature  of  the  possession  of  the  public  land  by  permission  of 
the  general  government,  is  only  that  of  a  tenancy  at  will:  Story's 
Laws  of  U.  S.  of  1807,  1069.  If  without  permission,  it  is  mere 
intruding,  without  any  color  of  title  or  right  to  possession.  This 
last  was  the  character  of  the  possession  of  the  appellee.  The  deed 
of  quit-claim  was  therefore  void,  and  conveyed  no  interest  whatever. 

An  estate  at  will  is  no  consideration:  1  Dane's  Abr.,  123;^ 
Comyn  on  Cont.,  B;  Chitty  on  Cont.,  10,  note  14,  note  g.  Tenant 
at  will  cannot  grant  his  estate  to  another.  If  he  does,  or  makes  the 
attempt,  it  is  a  forfeiture  and  determination  of  the  estate,  and  noth- 
ing passes  to  the  grantee;  and  the  grantor  may  have  trespass:: 
Title,  Tenant  at  Will,  Coke  on  Lit.,  chap.  ,  sec  71.  The  deed, 
though  void,  is  a  forfeiture,  and  determination  of  the  estate.  A 
void  deed  is  no  consideration  (7  Mass.,  15,  22,  32),  and  purchase 
money  may  be  recovered  back:  2  Peters,  235.  Quit-claim  deed  no 
consideration,  when  failure  of  title  is  total:  2  Greenl.,  390-2;  4 
Peters'  Cond.  R.,  8.  See  also  on  failure  of  title,  and  no  considera- 
tion:   Tyler  v.   Young  et  al.,  2  Scam.,  447. 

This  defense  M'as  admissible  under  the  general  issue:  8  Cowen, 
31-4;  15  Johns.,  230-1;  13  Johns.,  57;  1  Chit.  Plead.,  416,  419; 
19  Johns.,  53;  18  Johns.,  144;  12  Wend.,  246-7;  Steph.  Plead.,. 
200-1. 

Fraudulent  combination  alleged,   and    deprivation   of  property 

pretended  to  be  conveyed,  to  as  large  an  amount  as  the  note 

[*336]    sued  *on.     The  consideration  is  also  illegal  and  against  the 

policy  of  the  act  of  congress  of  1807.     See  case  on  illegal 

consideration,  9  Johns.,  304. 

If  the  pleas  are  bad,  the  demurrer  of  the  plaintiff  to  the  defend- 
ants' pleas  should  have  been  sustained  to  plaintiff's  declaration. 
The  demurrer  of  the  defendants  to  the  plaintiff's  replication  to  the 
defendants'  sixth  plea,  should  have  been  sustained  to  the  plaintiff's 
declaration,  instead  of  to  the  defendants'  sixth  plea.  The  court  is 
bound  to  look  in  to  the  whole  record  on  such  demurrer,  notwith- 
standing an  issue  of  fact  may  have  intervened  in  this  case.  The 
plaintiff's  declaration  shows  no  cause  of  action  against  the  defend- 
ants: Steph.  Plead.,  120,  145-6;  Berry  v.  Savage  et  al.,  2  Sca,m..y. 
261. 
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0.  n.  Browning,  for  tlie  appellee,  cited  Snyder  v.  Zoframboise, 
Breese,  270;  Kirhlandv.  Lott  et  al.,  2  Scam.,  14;  Myers  v.  AiJcmon, 
2  Scam.,  452;  Sioain  et  al.  v.  Cawood,  2  Scam.,  505. 

Treat,  Justice,  delivered  the  opinion  of  the  court: 

This  was  an  action  of  assumpsit,  instituted  in  the  Schuyler  Cir- 
cuit Court,  by  William  D.  Knapp,  as  admininistrator  of  John  H. 
Knapp,  against  Edward  Doyle,  James  W.  Allen,  and  Jesse  M. 
McCutcheon.  The  declaration  is  in  the  usual  form,  upon  a  promis- 
sory note  bearing  date  the  ninth  of  May,  1836,  for  $1,250,  and 
made  by  the  defendants  to  Knapp,  the  intestate. 

The  defendants  pleaded  six  pleas;  the  first,  non  assicmpsit;  the 
second,  that  the  note  was  made  and  executed  without  any  good  or 
valuable  consideration.  On  these  pleas  the  plaintiff  joined  issue. 
The  third,  fourth,  fifth,  and  sixth  are  pleas  of  total  failure  of  con- 
sideration. The  third  plea  avers,  that  Knapp,  the  intestate,  at  the 
date  of  the  note,  without  authority  from  the  government  of  the 
United  States,  had  intruded  upon  and  occupied  a  certain  tract  of 
land,  situated  in  Iowa  Territory,  and  had  a  pretended  claim  to  an 
undivided  half  thereof,  when  in  truth  and  fact  he  had  no  right  or 
title  whatever,  and  was  then  occupying  the  same  of  his  own  wrong; 
and  the  note  was  executed  in  consideration  of  the  sale  of  his  pre- 
tended claim.  The  fourth  plea  avers  that  Knapp,  the  intestate,  had 
entered  upon  a  tract  of  land,  containing  one  hundred  and  fourteen 
acres,  belonging  to  the  government  of  the  United  States,  situated 
in  Iowa  territory,  and  pretended  to  claim  an  undivided  half  thereof; 
that  he,  with  one  Nathaniel  Knapp,  who  pretended  to  claim  the 
other  undivided  half,  laid  it  out  into  town  lots,  and  sold,  without 
the  knowledge  of  the  defendants,  sixty  of  the  choice  lots,  worth 
$3,000,  prior  to  the  date  of  the  note;  that  the  note  was  made  in 
consideration  of  the  intestate's  pretended  claim  to  an  imdivided 
half,  with  the  exception  and  reservation  of  six  of  the  town  lots,' 
which  said  pretended  claim,  the  said  Knapp,  with  his  wife,  on  the 
day  of  the  date  of  the  note,  relinquished  to  the  defendants, 
by  a  quit-claim  *deed,  including  in  the  deed,  the  sixty  lots  [*337] 
so  sold,  and  said  defendants  had  no  means  of  resisting  the 
claims  of  other  persons,  who  had  previously  purchased  the  sixty 
lots. 

The  fifth  plea  avers  that  the  intestate  and  Nathaniel  Knapp,  at 
the  date  of  the  note,  had  intruded  upon  a  tract  of  land  owned  by 
the  Government  of  the  United  States,  and  which  had  not  been  sur- 
veyed by  the  government,  situated  in  loAva  Territory,  each  pre- 
tending to  claim  an  undivided  half,  and  laid  it  out  into  town  lots, 
and  the  intestate,  with  his  wife,  for  and  in  consideration  of  $5,000, 
executed  to  the  defendants  a  quit-claim  deed  for  his  claim  to  an 
undivided  half,  with  the  exception  of  six  lots  only;  that  Nathaniel 
Knapp  claimed  an  undivided  interest  in  the  six  lots  reserved,  which 
the  intestate  refused  to  pay  to  said  Nathaniel  Knapp,  and  they, 
combining  together  to  defraud  the  defendants,  took  and  kept  six 
other  lots,  which  the  intestate  had  quit-claimed,  in  order  to  satisfy 
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the  said  Nathaniel,  and  the  defendants  had  no  legal  title  or  remedy 
to  prevent  the  taking  and  keeping  of  the  lots. 

The  sixth  plea  avers  that  said  intestate,  previous  to  the  making 
of  the  note,  intruded  upon  a  tract  of  land  owned  by  the  govern- 
ment of  the  United  States,  situated  in  Iowa  Territorj'-,  and  the 
note  was  given  in  consideration  of  his  making  a  quit-claim  deed  to 
the  defendants,  of  an  undivided  half  thereof,  without  any  cove- 
nants of  title  or  possession,  when  in  fact  and  truth  he  had  no  claim 
whatever  to  the  land,  either  possessory  or  otherwise,  but  was  an 
intruder  and  trespasser,  and  the  government,  after  the  execution  of 
the  note,  sold  the  land  to  other  persons,  and  the  defendants  received 
no  interest,  either  possessory  or  otherwise,  or  benefits  whatever, 
through  the  deed. 

The  plaintiff  demurred  to  the  third,  fourth,  and  fifth  pleas,  and 
the  court  sustained  the  demurrer.  The  plaintiff  replied  to  the 
sixth  plea  that  the  defendant  did  receive  benefit  from  the  purchase 
and  the  quit-claim  deed,  by  selling  and  disposing  of  the  interest 
which  they  purchased,  to  other  pei'sons.  To  this  replication  the 
defendants  demurred,  and  the  court  sustained  the  demurrer  to  the 
plea,  deciding  it  to  be  bad. 

A  jury  was  sworn  to  try  the  issues  on  the  first  and  second  pleas, 
and  they  found  a  verdict  for  the  plaintiff  for  $1,537.50,  on  which 
the  court  rendered  judgment. 

The  defendants  bring  the  record  into  this  court  by  appeal,  and 
assign  several  causes  for  error,  only  two  of  which  are  relied  on. 
The  first  assignment  is,  that  the  court  erred  in  sustaining  the 
plaintiff's  demurrer  to  the  defendants'  third,  fourth,  and  fifth 
pleas. 

An  act,  lawful  in  itself,  which  is  for  the  benefit  of  one  party,  or 
to  the  prejudice  of  another,  constitutes  a  sufficient  consideration 
to  support  a  promise.  The  possession  of  lands,  or  a  claim  of  title 
to  real  estate,  may  be  the  subject  of  sale  and  transfer,  and  a  good 
consideration  to  support  a  promise  for  the  price.  The  transfer  of 
the  possession,  or  of  the  claim  of  title,  is  to  the  prejudice  of  the 
seller  and  a  benefit  to  the  purchaser,  and  therefore  a  good 
[*83S]  consideration.'  *There  is  no  doubt  but  the  sale  and  transfer 
of  Kna])p's  claim  to  the  defendants  was  a  sufficient  consid- 
eration for  the  note.  Knapp  was  in  possession,  claiming  an  interest 
in  the  land,  and  he  transferred  his  possession  and  interest  to  the 
defendants  by  a  quit-claim  conveyance.  The  question,  then,  arises, 
has  the  consideration  on  which  tlie  note  was  founded  failed  ?  The 
doctrine  is  well  established,  both  at  law  and  in  equity,  that  on  a 
sale  of  land,  where  there  is  neither  fraud  nor  warranty,  on  the 
part  of  the  vendor,  the  vendee  cannot  recover  back  the  purchase 
money,  although  there  may  be  a  total  failure  of  title.'^  This  court 
decided,  in  the  case  of  Snyder  v.  Ziafrarvboise,^  that  a  party  who 
takes  a  quit-claim   deed,  on  the  sale  of  land,  runs  the  risk  of  the 

•6  Wend.,  648. 

2  2  Caiues,  188;  2  Johns.  Ch.  R.,  523;  5  Johns.  Ch.  R,  29,  79. 

3  Breese,  270. 


SPRINGFIELD.  338 


Doyle  V.  Knapp. 


goodness  of  the  title,  unless  fraud  has  been  practiced  upon  him; 
and  to  constitute  fraud,  the  vendor  must,  previous  to,  or  at  the 
time  of  the  sale,  have  affirmed  what  he  knew  to  be  false  in  rela- 
tion to  the  title,  or  concealed  some  material  fact  connected  with 
the  title,  or  used  some  fraudulent  means  by  which  the  vendee  was 
induced  to  accept  a  deed  without  covenzfnts  of  warranty.  The 
fraud  must  exist  in  the  sale  and  conveyance,  and  not  in  a  subse- 
<iuent  transaction.  No  such  fraud  or  deceit  is  alleged  by  the 
defendants  in  any  of  their  pleas.  It  is  difficult  to  perceive  how 
any  failure  of  consideration  can  arise,  after  the  sale  is  completed, 
by  the  execution  of  a  quit-claim  deed,  releasing  to  the  purchaser 
:ill  the  interest  of  the  seller  in  the  land,  accompanied  with  a  trans- 
fer of  the  possession,  and  the  execution  of  a  note  by  the  purchaser 
for  the  price.  The  vendee  purchases  only  the  interest  of  the 
vendor,  and,  in  the  absence  of  fraud,  he  is  bound  to  ascertain  the 
extent  of  the  interest  he  is  acquiring.  The  vendor  sells  and  trans- 
fers all  the  interest  he  has  in  the  premises,  and  refuses  to  covenant 
or  warrant  as  to  the  nature  or  extent  of  the  interest  or  the  good- 
ness of  the  title  the  vendee  acquires.  The  pleas  are  therefore  bad, 
in  not  averring  fraud  on  the  part  of  Knapp,  in  the  sale  and  con- 
veyance. 

If  the  defendants  derive  no  benefit  from  the  purchase  it  is  to  be 
attributed  to  their  own  want  of  diligence  in  not  ascertaining  the 
extent  of  the  interest  they  were  acquiring  by  the  purchase,  and  in 
accepting  a  conveyance  without  any  covenants  of  warranty,  as  to 
the  title,  or  the  right  of  possession. 

The  second  assignment  of  error  is  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  sixth  plea,  when  it  should  have  been 
sustained  to  the  declaration.  The  sixth  plea  is  defective,  as  has 
already  been  shown,  and  the  Circuit  Court  decided  correctly,  in 
sustaining  the  demurrer,  unless  the  declaration  is  bad  on  general 
demurrer.  So  much  of  the  declaration  as,  it  is  contended,  is  liable 
to  this  objection,  is  as  follows:  "The  defendants,  on  the 
0th  *day  of  May,  1836,  at  the  county  of  Schuyler,  and  [*339] 
«-tate  of  Illinois,  made  their  certain  promissory  note  in 
writing,  bearing  date  the  day  and  year  aforesaid,  and  thereby, 
then  and  there,  promised  to  pay  eighteen  months  to  the  said  John 
H.  Knapp,  the  sum  of  twelve  hundred  dollars  for  value  received, 
by  means  whereof,"  etc. 

It  is  insisted  that  the  declaration  does  not  show  when  the  note 
is  payable.  We  think  the  declaration  is  good  on  general  demurrer. 
It  is  sufficiently  certain  to  indicate  that  the  promise  is  to  pay  in 
eighteen  months  from  the  date  of  the  note.  By  prefixing  the  word 
"  in  "  it  would  be  entirely  certain,  and  the  omission  of  that  word, 
or  some  equivalent  phrase,  was  probably  a  mere  mistake  of  the 
pleader. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgment  affirmed. 
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John  Bruner  et  al.,  plaintiflfs  in  error,  v.  Jonathan  D.  Manlove  et 
al.,  defendants  in  error. 

EiTor  to  Schuyler, 

A  person  who  entered  a  tract  of  land  under  a  Vincennes  certificate  granted  under  the 
"Act  for  the  rehef  of  certain  settlers  in  the  state  of  Illinois,  who  reside  within  the  Vin- 
cennes land  district,"  to  which  the  occupant  was  entitled  to  a  pre-emption,  under  the 
act  of  May  29th,  1830,  and  which  he  subsequently  purchased  under  that  act,  will,  with 
his  guarantees,  be  decreed  in  chancery  to  convey  the  land  to  the  pre-emptor,  and  will 
be  enjoined  from  enforcing  a  recovery  in  ejectment. 

The  possession  of  a  pre-emptor  is  notice  to  all  the  world  of  his  claim  and  title  to  all  the 
benefits  designed  to  be  conferred  by  the  pre-emption  law.  (a) 

M.  Mc  Connel,  for  the  plaintiffs  in  error,  cited  Clarke's  Dig.  Land 
Laws,  631,  777-8,  890;  Francis'  Maxims,  No.  14;  1  Fonbl.  Eq.,  521, 
sec.  3,  and  cases  there  cited;  2  Fonbl.  Eq,,  notes  H.  and  L.,  519, 
521;  Miller  et  al.  v.  Kerr  et  al.,  5  Peters'  Cond.  R.,  202;  Hoofnagle 
et  al.  y.  Anderson,  Ibid,  271. 

W.  A.  Minsliall,  for  the  defendants  in  error,  cited  10  Johns., 
25-6;  14  Johns.,  63,  74;  1  Johns.,  520;  10  Johns.,  544-8;  17  Johns., 
367;  18  Johns.,  532;  13  Peters,  516;  2  Mad.  Chan.,  281,  356,  337; 
Mitf.  Eq.  Plead.,  171-3,  105,  116-17,  252,  254;  Breese,  119,  215-16; 
1  Scara.,  156;  Bodley  et  <il.  v.  Taylor,  2  Peters'  Cond.  R.,  228-9; 
3  Peters'  Cond.  R.,  332-3;  Taylor  <&  Quarles  v.  Broion,  2  Peters' 
Cond.  R,  336;  2  Peters'  Cond.  R.,  293-4;  Simms  v.  Guthrie  et  al., 
3  Peters'  Cond.  R.,  237-40,  333-6;  Flnly  v.  Williams,  3  Peters' 
Cond.   R.,  331-3;  Peyton  v.   Smith,  5  Peters,  485;  McArthur  v. 

Browder,  4  Peters'  Cond.  R.,  517;  2  Fonbl.  Eq.,  447; 
[*340]   Lessees  of  Billington  v.  Welsh,  5  Binn.,  *129,  131;  4  Cowen, 

717;  Sug.  on  Vend.,  753-4;  Boo7i  v.  Chiles,  10  Peters, 
223-4;  Parker  v.  Wallace,  3  Ohio,  492;  6  Peters,  680;  7  Peters, 
271;  10  Peters,  210-12;  7  Peters,  253,  271;  13  Peters,  516;  2  Atk., 
241;  Coopers'  Eq.,  321,  113,  316;  2  Johns.  Ch.  R.,  87,  91;  1  Johns. 
Ch.  R.,  461;  6  Johns.  Ch.  R.,  559;  1  Johns.  Ch.  R.,  590;  2  Johns. 
Ch.  R.,  87,  90;  3  Johns.  Ch.  R.,  583. 

Breese,  Justice,  delivered  the  opinion  of  the  court: 
The  decision  of  the  case  of  Isaacs  v.  Uteel,^  pronounced  at  this 
terra,  renders  a  particular  exaraination  of  the  various  errors 
assigned  and  points  made  by  the  plaintiffs  here,  unnecessary.  No 
material  difference  is  perceived  between  the  two  cases,  and  most  of 
the  views  presented  in  the  opinion  delivered  in  that  case  will  apply 
to  this. 

'  Ante,  97. 

(a)  A  person's  possession  of  land  is  notice  to  all  the  world  that  he  has  some  interest  in  the 
land:  McConnelliK  Reed, 'i  '&c;\m.,V£i\  Dyer  v.  Martiv,  Id., 147;  Rupert  v.  Mark.  15  l\i., 
542:  Prettyman  v.  Wilkey,  19  111.,  235;  Potjle  v.  Teax,  4  Scam.,  202:  Williams  r.  Brown,  14 
111.,  201;  Dnvis  v.  Hopkins,  15  111.,  519;  Morrison  v.  Kelli/,  22  111.,  610;  Metropolitan  Bank  v. 
dodfrey,  23  III.,  579;  Brown  v.  Gaffney,  28  Hi.,  150;  Truesdale  v.  Ford,  37  111.,  210;  Cabeen 
V.  Breckenridge  48.  111.,  91;  Keys  v.  Test,  33  111..  316,  and  Ewell's  note. 

A  patentee  of  land  with  notice  of  a  prior  entry  is  a  trustee  of  the  legal  title:  Forbes  v. 
Hall,  34  HI.,  159. 
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It  is  sufficient  to  observe  briefly,  that  tlie  plaintiffs  in  error,  on 
the  3d  day  of  August,  1830,  entered  and  purchased  the  land  in  con- 
troversy at  the  land  office  at  Springfield,  by  virtue  of  a  Vincennes' 
certificate,  granted  under  the  act  of  May  11th,  1820,  and  obtained 
the  usual  certificates  thereof.  On  the  same  day  the  defendants  in 
error  made  proof  to  the  satisfaction  of  the  same  land  officers  of 
their  right  of  pre-emption  to  the  land,  as  required  by  the  act  of  May 
29,  1830,  and  tendered  the  money  therefor,  which  was  refused,  and 
the  case  referred  to  the  general  land  office  for  decision.  The  com- 
missioner directed  the  land  officers  to  receive  the  money  of  the 
defendants  in  error,  and  refund  that  which  the  plaintiffs  in  error 
had  paid;  and  on  the  29th  day  of  January,  1831,  their  money  was 
received,  and  a  certificate  granted  them.  They  also  exhibit  the 
certificate  of  the  register  of  the  same  land  office,  of  the  entry  and 
purchase  by  them  of  the  land  under  this  pre-emption  act. 

The  plaintiffs  in  error  having  the  oldest  certificate,  brought  their 
action  of  ejectment  in  the  Schuyler  Circuit  Court,  against  the 
defendants,  who  were  in  possession  of  the  land,  and  had  been  in 
possession,  cultivating  the  same,  continuously  since  1825,  and  recov- 
ered a  verdict  and  judgment,  and  threatened  to  turn  them  out  of 
possession. 

To  prevent  this,  the  defendants  filed  their  bill  in  chancery,  set- 
ting forth  these  facts,  charging  a  knowledge  of  all  of  them  upon 
Teel,  one  of  the  plaintiffs  in  error,  and  alleging  a  combination 
between  him  and  the  others,  Bruner  and  McConnel,  to  defraud 
them,  and  pray  for  an  injunction  to  restrain  farther  proceedings  in 
the  ejectment  cause,  and  that  the  defendants,  the  plaintiffs  in  error 
here,  may  be  decreed  to  convey  all  their  title  and  interest  to  the 
land  to  them,  and  for  general  relief. 

Teel  answered,  denying  the  fraud  and  combination,  and  demurred 
with  the  other  defendants,  to  the  bill,  which  demurrer  was 
*overruled,  and  a  decree  rendered  for  the  complainants,  that  [*34l] 
they  be  quieted  in  their  possession,  as  against  the  defend- 
ants; that  the  defendants'  title  be  set  aside,  and  for  nothing 
esteemed,  as  to  the  complainants,  and  that  McConnel  be  ruled  to  con- 
vey, by  quit-claim  deed,  to  the  complainants,  all  the  right,  title,  and 
claim  he  may  have  to  the  land,  growing  out  of  the  purchase  by 
Bruner,  and  which  Bruner  had  conveyed  to  him,  in  trust,  as  alleged 
in  the  bill,  for  the  joint  use  of  himself,  Teel  and  McConnel. 

The  assignment  of  errors  questions  the  propriety  of  this  decree, 
the  plaintiffs  insisting  that  the  possession  of  the  Vincennes  certifi- 
cate, being  issued  in  1820,  under  the  act  of  eleventh  of  May,  of  that 
year,  gave  them  a  prior  equity,  to  which  they  had  a  right  to  attach 
the  legal  estate,  by  purchase  from  the  United  States;  that  having 
done  so  before  the  defendants  paid  for  the  land,  their  right  must 
override  the  defendants.  This  is  the  substance  of  their  argument, 
and  to  test  its  soundness,  reference  must  be  had  to  the  provisions  of 
the  act  of  May  11,  1820.  That  act  is  entitled  "  An  act  for  the  relief 
of  certain  settlers  in  the  state  of  Illinois,  who  reside  within  the  Vin- 
cennes land  district."'     The  second  section  of  this  act,  which  alone 

1  U.  S.  Laws,  329. 
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bears  on  this  case,  provides,  in  substance,  that  every  person  who 
would  have  been  entitled  to  the  right  of  pre-emption,  in  the  Vin- 
cennes  district,  according  to  the  provisions  of  an  act  of  congress, 
passed  on  the  5th  day  of  February,  1813,  entitled,  "An  act  giving 
the  right  of  pre-emption  in  the  purchase  of  lands,  to  certain  settlers 
in  the  Illinois  territory;"  if  that  act  had  been  construed  so  as  to 
embrace  them,  and  who  did  not,  by  reason  of  the  construction 
placed  upon  it,  become  the  purchaser  of  any  tract  of  land  to  which 
such  right  of  pre-emption  would  have  attached,  shall  be  allowed 
until  the  first  day  of  September  next  to  prove  to  the  satisfaction  of 
the  register  and  receiver  at  Vincennes,  that  they  'would  have  been 
so  entitled;  and  it  is  made  the  duty  of  the  register,  when  such  satis- 
faction is  made,  to  grant  a  certificate  to  every  such  person,  or  their 
legal  representatives,  stating  in  it  that  such  person  would  have 
been  entitled  to  such  right  of  pre-emption,  and  that  he  did  not 
become  the  purchaser  of  the  land,  neither  at  public  nor  private 
sale;  and  every  such  person,  or  his  legal  representative,  upon 
producing  such  certificate  to  the  register  of  any  land  office  in 
the  state  of  Illinois,  shall  be  allowed  to  enter  one-quarter  section 
of  land  each,  at  the  minimum  price,  of  any  land  which  may  be  sur- 
veyed ^previous  to  the  first  day  of  September,  whether  the  land  shall 
have  been  offered  at  public  sale  or  not. 

It  will  be  perceived  that  this  act  grants  no  right  to  any  particular 
quarter  section  of  land,  but  merely  the  privilege  of  paying  in  the 
certificate  in  lieu  of  money,  for  such  quarter  section  as  might  be 
selected.  If  the  land  in  controversy  had  been  selected  before  the 
passage  of  the  act  of  the  29th  of  May,  1830,  there  is  no 
[*342]  doubt  it  *could  have  been  paid  for  in  this  certificate;  the 
fact  being  admitted  that  it  was  surveyed  previous  to  the  first 
day  of  September,  1820.  But  it  Avas  not;  it  was  not  selected  for 
purchase  until  after  the  passage  of  that  act,  Avhen  the  defendants  in 
error  had  obtained,  by  settlement  and  cultivation,  an  inchoate  right 
to  it,  and  which  they  had  one  year  thereafter  to  perfect,  by 
making  the  required  proof  and  paying  the  price  demanded. 

If,  as  we  have  already  decided,  the  payment  of  money  for  a 
tract  of  land  claimed  under  this  law,  by  a  pre-emption,  by  another 
l)erson,  gave  to  such  person  no  right  over  the  pre-emption,  payment 
in  a  certificate  could  confer  none. 

The  defendants'  claim  by  possession  and  occupancy  wa3  open  and 
notorious,  and  notice  to  all  the  world  of  their  equitable  title  to  all 
tlie  benefits  designed  to  be  conferred  by  the  provisions  of  the  pre- 
emption law,  and  until  the  expiration  of  the  time  limited  by  it,  they 
had  an  unquestionable  right  to  avail  themselves  of  those  benefits,  and 
no  third  person  could  interfere  to  defeat  them.  The  defendants 
did  avail  themselves  of  these  benefits  in  the  required  time,  and 
thus  perfected  their  right  against  all  others. 

The  demurrer  admits  all  these  facts,  as  charged  by  the  defend- 
ants in  error,  in  their  bill  of  complaint,  and  we  have  no  doubt  it 
was  properly  overruled. 

The  form  of  the  decree  differs  somewhat  from  the  special  prayer 
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in  the  bill,  but  it  is  not  repugnant  to,  or  inconsistent  with,  the 
prayer  for  general  relief. 
,  The  decree  is  therefore  affirmed,  with  costs. 

Decree  affirmed. 


Peter  Martin,  plaintiff  in  error,  v.  James  Russell  et  ux., 
defendants  in  error. 

Error  to  Clinton. 

Amendments  are  reducible  to  no  certain  rules.  They  rest,  for  the  most  part,  in  the  dis- 
cretion of  the  court,  (a) 

Where  agrood  cause  of  action  has  been  definitely  stated,  it  is  usual  to  allow  one  or  more 
amendments;  but  when  there  is  an  improper  joinder  of  causes  of  action,  as  slander  by 
the  wife,  and  a  joint  slander  by  the  husband  and  wife,  an  amendment  can  not  be 
allowed. 

A  declaration  in  a  suit  against  two,  husband  and  wife,  for  slander,  can  not  be  amended  by 
striking  out  those  counts  which  allege  a  joint  slander,  and  leaving  those  only  whicU 
allege  slander  by  the  wife,  where  the  writ  was  against  the  two,  without  naming  them 
as  husband  and  wife. 

The  court  may  refuse  to  regard  an  assignment  of  errors  which  is  not  attached  to  the 
record.  (6) 

This  cause  was  heard  in  the  court  below  at  the  March  term,  1840,^ 
before  the  Hon.  Sidney  Breese. 

*A.  P.  Field,  for  the  plaintiff  in  error.  [*343] 

Jienjamin  Sond,  for  the  defendants  in  error. 

Browne,  Justice,  delivered  the  opinion  of  the  (old)  court: 
The  writ  of  error  in  this  cause  is  prosecuted  to  reverse  a  judg- 
ment rendered  by  the  Clinton  Circuit  Court,  in  favor  of  tlie  defend- 
ants, on  a  demurrer  to  a  declaration  in  slander.  The  first  and  third 
counts  charge  the  slanderous  words  to  have  been  spoken  by  Eliza- 
beth Russell,  wife  of  said  James;  and  the  second  and  fourth  charge 
that  they  were  spoken  by  the  defendants  jointly.  Upon  sustaining 
the  demurrer  to  the  declaration,  the  plaintiff's  counsel  moved  the 
court  for  leave  to  strike  out  the  second  count,  and  as  the  record 
states,  to  amend  the  fifth  count,  by  striking  out  the  word  defend- 

(a)  See  R.  S.  1874,  Tit.  *'  Practice,"  §  24,  which  allows  amendments  on  such  terms  as  are  just 
and  reasonable  as  to  parties,  changing  form  of  aciiou,  etc.,  "  which  may  enable  the  plain- 
tiff to  sustain  the  action  for  the  claim  for  which  it  was  intended  to  be  brought  or  the 
defendant  to  make  a  legal  defense."  Under  this  clause  of  the  statute  see  C.  <&  T.  Coal  d; 
R.  R.  Co.  V.  Lickiss,  72  111.,  521;  Coqshall  v.  Biishei/,  76  111.,  445;  T.  L.  Ins.  Co.  v.  Muiller,  77 
111..  22;  TJiompson  v.  Somberger.  78  III.,  3.VH;  Protection  L.  Ins.  Co.  v.  Foote,  79  III.,  361; 
Griswold  v.  Shaw.  Id.,  449;  Sidway  v.  Marshall,  8.3  III.,  438.  Previous  to  the  passing  of  this 
section  by  the  legislature  parties  to  an  action  could  not  be  changed  unless  the  record 
showed  something  by  which  to  amend:  Lake  v.  Morse,  11  111.,  587;  Henclder  v.  County 
Court  of  Monroe  Co.,  27  III.,  39. 

See  Scates'  Comp.,  252,  Stat,  of  Amendments  and  Jeofails. 

\b)  The  rule  of  the  Supreme  Court  requires  the  errors  to  be  assigned  upon  the  original 
record  ro  attached  thereto:  Gibbs  v.  Blackwell,  40  111.,  51.  The  same  rule  obtains  as  to 
cross-errors:    Pollard  v.  Kmg,  63  111.,  36. 
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ants,  and  insert  defendant.  The  refusal  of  the  court  to  allow  this 
motion  is  assigned  as  error.  The  record  in  the  caixse  is  very 
imperfectly  made  out,  occasioning,  as  in  many  other  causes  brought 
to  this  court,  much  embarrassment  in  ascertaining  the  true  state  of 
the  case,  and  the  real  point  presented.  There  is  no  fifth  count  in 
the  declaration,  consequently  no  motion  could  be  entertained  of 
the  character  stated  in  the  record.  The  writ  in  the  cause  is  against 
the  defendants  jointly,  Avithout  describing  Elizabeth  Russell  as  the 
wife  of  the  defendant  James  Russell,  and  the  question  now  pre- 
sented for  decision  is,  was  the  demurrer  properly  sustained,  and 
should  leave  have  been  given  to  amend  the  faulty  count  in  the 
manner  proposed. 

Amendments  are  reducible  to  no  certain  rules,  they  resting,  for 
the  most  part,  in  the  discretion  of  the  court.  ^  When  a  good 
cause  of  action  has  been  definitely  stated,  it  is  usual  to  allow  one 
or  more  amendments;  but  when  there  is  an  improper  joinder  of 
causes  of  action,  as  the  writ  and  declaration  in  this  case  show,  on 
a  cause  of  action  not  good  in  law,  as  a  joint  slander,  an  amendment 
can  not  be  allowed.  The  party  would  be  required  to  commence 
de  novo. 

The  writ,  and  the  second  and  fourth  counts  of  the  declaration, 
show  a  cause  of  action  against  two  jointly,  for  words  spoken  by 
both  defendants,  and  these  are  the  counts  the  plaintiff  moved  to 
strike  out  and  amend.  If  the  amendment  had  been  allowed,  then 
the  first  and  third  counts,  and  fourth,  if  amended,  would  have 
shown  a  cause  of  action  distinct  from  that  set  forth  in  the  writ, 
which  would  be  irregular,  and  Avould  have  converted  a  cause  of 
action,  which  was  originally  joint,  into  an  action  in  which  the 
defendant's  wife  would  be  the  meritorious  cause,  for  words  spoken 
by  her  alone. '^  The  court  in  this  case  might  well  refuse  to  look 
into  the  errors  assigned,  for  the  reason  that  the  rule  reqixiring  the 
assignment  to  be  attached  to  the  record,  has  not  been  complied  with. 
The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgment  affirmed. 

»Breese  134,  note.  21  Chit.  Plead.  105-8. 
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*Joseph  B.  Hilborn,  appellant,  v.  Joseph  Artus  et  al.,    [*344] 

appellees. 

Appeal  from  Adams. 

An  assignor  of  a  promissory  note  does  not  become  liable  to  his  assignee,  by  the  mere 
absence  from  the  state,  of  the  maker,  when  the  note  falls  due;  but  if  the  maker  is 
absent  from  the  state  at  the  time  when,  in  order  to  fix  the  liability  of  the  assignor,  a 
suit  should  be  commenced  against  the  maker,  or  at  the  first  term  of  the  court,  after 
the  note  becomes  due,  then  the  assignor  is  liable.  But  the  liability  of  an  assignor  does 
not  arise  from  a  mere  temporary  absence  of  the  maker,  when  the  note  falls  due,  or 
when  the  suit  is  about  to  be  commenced  against  him  on  the  note,  (a) 

Notice  of  tlie  non-payment  of  a  promissory  note,  when  it  becomes  due,  is  not  necessary  to 
charge  an  assignor,  (b) 

Quere,  Whetlier  an  action  of  debt  can  be  maintained  by  an  assignee  against  an  assignor 
of  a  promissory  note,  (c) 

Under  the  statute  of  Illinois,  a  note  payable  to  a  person  or  bearer,  cannot  be  transferred 
or  assigned  by  delivery  only,  so  as  to  authorize  the  holder  to  sue  in  his  own  name;  and 
a  suit  can  not  be  sustained  upon  the  note  by  the  holder,  against  the  person  who  thus 
assigned  it  to  him.  (d) 

This  cause  was  heard  in  the  Adams  Circuit  Court,  at  the  April 
term,  1839,  before  the  Hon.  James  H.  Ralston  and  a  jury.  A 
verdict  was  rendered  for  the  plaintiff  for  $360  debt,  and  $16  dam- 
ages. A  motion  was  made  in  arrest  of  judgment,  which  was  over- 
ruled, and  judgment  entered  on  the  verdict.  The  defendants 
appealed  to  this  court. 

A.  Williams,  for  the  appellant. 

Browne.  Justice,  delivered  the  opinion  of  the  (old)  court; 

This  was  an  action  of  debt,  brought  by  Artus  and  Cameron  in  the 
Adams  Circuit  Court,  against  Hilborn,  as  assignee  of  a  promissory 
note,  made  by  one  O.  M.  Wheeler,  to  Andrew  Wood,  or  bearer. 
The  declaration  alleges,  that  before  the  payment  of  the  money  speci- 
fied therein,  the  note  was  delivered  to  Hilborn,  "who  was  then  and 
there  the  bearer  thereof,  and  entitled  to  the  sum  of  money  therein 
specified;  and  so  being  the  bearer,  and  entitled  to  the  money  spe- 
cified in  it,  before  the  payment  of  it,  indorsed  the  note  to  the  plain- 
tiffs, Artus  and  Cameron,  and  then  and  there  delivered  the  note  so 

(a)  If  the  maker  of  the  note  has  absconded  or  left  the  state  or  is  beyond  the  limits  of  the 
state  when  the  note  matures,  so  that  he  cannot  be  subject  to  our  jurisdiction  the  liability 
of  the  assignor  becomes  fixed:  Schuttler  v.  Pratt,  13  111.,  417;  Fierce  v.  Short,  14  111'. 
144.  And  this  rule  applies  when  a  note  was  made  in  another  state  by  a  non-resident  of 
this  state,  payable  in  this  state  and  assigned  here,  Mason,  v.  Burton,  54  111.,  349;  and  in 
such  case  the  assignee  is  not  bound  to  bring  attachment  against  the  maker  to  reach  any 
property  he  may  have  in  this  state:  Barber  v.  Bell,  77  111.,  490.  But  when  a  note  is 
indorsed  in  another  state,  the  liability  of  the  indorser  is  fixed  by  the  law  of  the  state  when 
the  indorsement  was  made:  Holbrook  v.  Vibbard,  2  Scam.,  465:  Bond  v.  Bragg,  17  111.,  69; 
Bradshaw  v.  Newman,  B.  Breese,  133,  and  note;  Humphry s  v.  Powell,  Id..  297. 

(6)  It  is  not  necessary  to  give  notice  to  the  assignor  of  the  non-payment  of  the  note: 
State  Bank  of  111.  v.  Hainley,  1  Scam.,  580;  Bledsoe  v.  Graves,  4  Scam.,  382;  Pierce  v.  Short. 
14  lU.,  144;  Wilder  v.  DeWolf,  24  111.,  190;  Harding  v.  Dilley.  60  111.,  528. 

(c)  Debt  is  a  concurrent  remedy  with  indebitatus  assumpsit:  Hoy  v.  Hoy,  44  El.,  469,  and 
Denslow's  note. 

(d)  Accord  iJoo.sa  V.  Crist,  17  HI..  450,  the  word  "bearer"  being  held  to  be  surplusage. 
In  Sappington  v.  Pulliam,  post,  385,  it  is  held  that  words  of  negotiability,  since  our  stat- 
ute, are  surplusage. 

But  by  R  S.  1874,  Tit.  "Negotiable  Instruments,"  §  8,  any  note,  bond,  biU  or  other  instru- 
ment in  writing,  made  payable  to  bearer,  may  be  transferred  by  delivery,  and  the  holder 
may  bring  action  therein  in  his  own  name. 
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indorsed  to  them."  The  declaration  then  avers,  that  they  made 
diligent  search  and  inquiry  for  Wheeler,  the  maker,  in  Adams 
county,  in  order  to  present  and  show  the  note  to  him  for  jDayment: 
but  that  Wheeler  could  not  be  found,  nor  did  he  pay  the  note; 
averring  that  he  had,  on  the  day  the  note  became  diae,  left  the  county 
of  Adams,  and  the  state  of  Illinois;  of  all  of  which  the  defendant, 
Hilborn,  had  notice.  The  plea  of  oiil  debet  was  pleaded  by  the 
defendant,  and  the  cause  tried  by  a  jury,  when  a  verdict  was  ren- 
dered for  the  plaintiffs.  A  motion  was  made  by  the  defendant  in 
arrest  of  judgment,  which  the  court  overruled,  and  gave  final 
judgment  for  the  plaintiffs.     A  bill  of  exceptions  was  taken  during 

the  progress  of  the  cause,  from  which  it  appears  that  the 
[*345]    defendant  asked  *of  the  court  the  following  instructions,  to 

wit:  "If  the  jury  believe,  from  the  evidence,  that  Wheeler 
had  gone  out  of  the  state,  temporarily,  on  business,  intending  to 
return  and  reside  in  the  state,  and  had  not  changed  his  residence, 
permanently,  at  the  time  the  note  became  due,  or  at  the  time  of  the 
commencement  of  the  suit,  they  will  find  for  the  defendant;  and 
secondly,  that  unless  they  believe,  from  the  evidence,  that  due 
notice  of  the  non-payment  of  the  note,  at  the  time  it  became  due, 
was  given  by  the  plaintiffs  to  the  defendant,  they  will  find  for  the 
defendant."  These  instructions  were  refused,  and  an  exception 
taken,  and  the  cause  brought  here  by  appeal.  The  appellant  assign.^ 
for  error,  first,  the  refusal  of  the  court  to  arrest  the  judgment;  and,^ 
secondly,  to  give  the  instructions  asked  for  by  him.  The  first 
assignment  of  error  is  predicated  upon  the  allegations  of  the 
declaration.  It  is  not  usual  in  such  cases  to  declare  in  debt,  but  in 
assumpsit. 

The  liability  of  the  assignor  of  a  note  is  secondary  only.  We 
have  doubt  whether  the  action  of  debt  will  lie  against  the  assignor. 
The  declaration  in  this  case,  however,  sets  out  a  note  payable  to 
Wood,  or  bearer,  and  which  came  to  the  defendant  by  delivery 
only,  and  he  assigned  it  to  the  plaintiffs.  We  think  there  can  be 
no  question  that,  under  our  statute,  notes  payable  to  a  person,  or 
bearer,  cannot  be  transferred,  or  assigned  by  delivery  only,  so  as  to 
authorize  the  holder  by  delivery,  to  sue  in  his  own  name.  There 
is  but  one  way  by  which  he  can  do  so,  and  that  is,  by  virtue  of  the 
assignment  indorsed  on  the  note  itself.  The  indorsement  gives  the 
right  to  sue  in  the  name  of  the  assignee.  This  note,  then,  as 
appears  on  the  face  of  the  declaration,  did  not  come  to  the  defend- 
ant by  indorsement,  and  he  had  no  authority  to  assign  it  by  an 
indorsement.  He  could  not  transfer  the  interest  in  it  so  as  to  enable 
his  assignees  to  sue  the  maker  in  their  names,  and,  consequently, 
could  not  be  liable  himself  in  an  action  of  debt  brought  against 
himself  by  such  assignees.  They  want  the  legal  competency,  with 
which  an  assignment  could  clothe  them,  to  sue  as  assignees.  The 
defendant  might  be  liable  to  the  plaintiff  in  some  other  form  of 
action,  declaring  specially,  and  setting  out  all  the  facts  of  the  case, 
in  relation  to  ihe  note,  its  delivery  an"d  assignment,  and  the  consid- 
eration. For  aught  that  appears  in  the  declaration,  the  assignment, 
was  without  any  consideration,  and  not  binding.     Wo  think,  then, 
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the  judc^ment  should  have  been  arrested.  As  to  the  instructions 
asked  for  and  refused,  we  are  of  opinion  that  the  liability  of  an 
assignor  does  not  arise  merely  from  a  temporary  absence  of  the 
makers  from  the  state  when  the  note  falls  due,  or  when  the  suit  is 
about  to  be  commenced.  If  this  were  so,  no  maker  of  a  note  could 
even  risk  leaving  the  state  to  make  his  purchases,  for  fear  of  injur- 
ing liis  indorsei's;  and  the  pursuits  of  all  who  might  be  concerned 
in  such  paper,  would  be  fettered  in  an  unreasonable  degree.  The 
act  declares  if  the  institution  of  such  suit  would  have  been  una- 
vailing, or  that  the  maker,  or  makers,  had  absconded,  or 
left  the  *state,  when  such  assigned  note,  bond,  bill,  or  other  [*346] 
instrument  in  writing,  became  due,  such  assignee,  or 
assignees,  etc.,  may  recover  against  the  assignor,  or  assignors,  as  if 
due  diligence  by  suit  had  been  used.  The  statute  must  not  be  read 
so  as  to  prevent  the  maker  of  a  note  from  crossing  the  river  into 
Missouri,  on  his  ordinary  and  usual  business,  nor  should  it  be  so 
construed,  as  to  subject  the  assignee  of  a  note  to  the  great  delays 
which  might  result  to  him  by  a  long  and  protracted  absence  of  the 
maker,  although  not  with  the  intention  of  making  such  absence 
permanent.  Absconding  and  leaving  the  state  are  placed  in  juxta- 
position in  the  act;  and  the  existence  of  the  latter  fact,  that  of 
leaving  the  state,  is  no  doubt  intended  as  a  substitute  for  the  use 
of  due  diligence  by  suit.  We  would  then  think  that  if  the  maker 
is  absent  from  the  state  at  the  time  when,  in  order  to  fix  the  liabil- 
ity of  the  assignor,  a  suit  should  be  commenced  against  the  makers, 
or  at  the  first  term  after  the  note  falls  due,  then  the  assignor  is 
liable.  It  ought  to  be  held  his  duty  to  see  that  the  maker  is  pres- 
ent when  the  note  falls  due,  so  that  he  may  be  bound  to  be  sued, 
or  if  he  is  not  present,  that  the  assignor  should  provide  the  means 
of  payment.  The  assignor  should  be  required  to  look  to  it,  and  see 
that  the  maker's  absence  is  not  to  prejudice  the  assignee.  If  the 
maker  is  leaving  the  state,  the  assignor  has  an  opportunity  to  secure 
himself,  and  can  do  so.  He  can  protect  himself  against  any  loss 
that  might  arise  by  the  permanent  absence  of  the  maker.  This 
rule,  we  think,  will  be  salutary  in  practice,  and  protect  as  well  the 
interest  of  the  assignor,  as  the  interest  of  the  assignee. 

The  first  instruction  asked  for  was  too  broad  in  its  terms,  and 
was  correctly  refused.  The  other  instruction  was  also  properly 
refused.  The  law  does  not  require  notice  in  such  case  to  be  given 
to  the  assignor. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  costs. 

Judciment  reversed. 

Note,— See  2  Scam.,  360,  579,  et  seq. 
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iVofc— Wilson,  Chief  Justice,  and  Smith  aud  Ford,  Justices,  were  not  present  at  this 
term.    Fobo,  Justice,  having  become  a  candidate  for  governor,  resigned. 


Antoine  Fournier,  plaintiff  in  error,  v.  Joseph  Faggott,  defend- 
ant in  error. 

Error  to  St.  Clair. 

Upon  a  writ  of  error,  no  objection  can  be  talcen  to  a  declaration,  V7hera  judprment  in  the 
court  below  was  rendered  by  default,  except  such  as  would  be  good  on  general 
demurrer. 

In  an  action  upon  a  bond  given  upon  an  appeal  from  the  judgment  of  a  justice  of  the 
peace,  it  is  a  sufficient  assignment  of  breach  to  allege  that  the  api)ellHnt  did  not  prose- 
cute his  suit  with  effect,  and  that  the  judgment  was  affirmed,  and  that  he  "did  not 
pay  "  the  debt  and  costs,  (a) 

An  appeal  l)ond,  the  condition  of  which  is  not  in  conformity  to  the  statute,  is  binding  upon  , 
the  obligors,  (b) 

Semble.  That  this  would  not  be  the  case  if  the  bond  were  involuntary,  as  a  bail  bond,  etc. 

In  an  action  of  debt,  upon  an  appeal  bond,  it  i.-i  error  to  render  judgment  for  a  greater 
amount  of  damages  than  the  nd  davimim  laid  in  the  declaration.  In  such  action,  th« 
assessment  of  damages,  whether  by  the  clerk  or  jury,  should  be  entered  of  record. 
Judgment  should  be  entered  for  the'debt  alone,  and  the  amount  of  damaeres  should  be 
indorsed  on  the  execution,  to  be  collected  in  lieu  of  the  debt.  It  is  erroneous  to  enter 
judgment  for  the  debt  and  damages,  (c) 

Where  the  amount  of  damages  exceeds  the  ad  damnum  laid  in  the  declaration,  the 
Supreme  Court  can  not  render  final  ju  gment,  but  must  remand  the  cause,  so  that  the 
excess  may  Le  remitted  in  the  court  below,  (d) 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 


(a)  For  examples  of  sufficient  assignment  of  breaches  of  bonds,  see  Manning  v.  Pierce 
2  Scam.,  4;  Hunter  v.  Sherman,  2  Scam.,  539;  Young  v.  Campbell,  5  Gil.,  80:  Count u  or 
Green  v.  Bledsoe.  13  lU.,  267. 

(6)  The  obligors  in  a  bond  given  upon  replevying  a  fee  bill  under  the  statute  cannot 
object  to  the  validity  of  the  bond  because  the  condition  is  not  literally  in  accordance  with 
the  statute:     Ballingnll  v.  Carpenter,  4  Scam.,  80fi. 

An  appeal  bond  is  not  void,  although  not  exactly  in  compliance  with  the  statute.  Young 
V.  Ml  I  son,  3  Gil.,  55. 

When  a  bond  was  given  by  a  school  commissioner  not  according  to  the  statute,  it  was 
supported  upon  the  principles  of  the  common  law:     Todd  v.  Cowell,  14  111.,  72. 

(c)  See  Heyl  v.  Stapp,  ante,  95;  Jones  v.  Lloyd,  B.  Breese,  225,  and  note;  Ross  v.  Taylor 
63  111.,  215.  ' 

(d)  Accord  Bowling  v.  Stewart,  ante,  193:  Chfnot  v.  Leferre.  3  Gil.,  637;  Breese  v  Becker 
fil  Dl.,  82.    See  also  Linder  v.  Monroe,  3i  111.,  388,  and  EweU's  note,  * 
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JO.  Trumbull,  for  the  plaintiff  in  eiTor,  relied  upon  the  following- 
points  and  autliorities: 

1.  Tiie  declaration  is  insufficient,  and  does  not  show  a  breach  of 
the  condition  of  the  bond:     2  Chit.  Plead.,  461. 

2.  The  appeal  bond,  not  being  in  accordance  with  the  statute,  is 

void,  ad   no  action  can  be  maintained  upon  it:     Laws  of 
[*348]    1838-9,  *291.     Statutory  bonds  must   strictly   conform  to 
the  statute:     3  Porter,  289. 

3.  The  clerk  had  no  power  to  assess  the  damages:  R.  L.,  490, 
sees.  16  and  13. 

4.  The  damages  assessed  exceed  the  damages  laid  in  the  writ 
and  declaration. 

5.  The  judgment  is  erroneous,  being  for  the  sum  of  $126  debt, 
and  163.87  damages,  besides;  when  it  should  have  been  for  $126 
debt,  to  be  discharged  on  the  payment  of  the  damages:  3  Blackf., 
499. 

This  court  will  not  correct  the  error:  2  Scam.,  565;  Ilei/l  v, 
Stapj)  et  al.,  ante,  95. 

J.  Shields  and  tT.  C.  Conhlwg,  for  the  defendant  in  error. 

ScATES,  Justice,  delivered  the  opinion  of  the  court: 

This  is  an  action  of  debt,  on  an  appeal  bond  entered  into  by  one 
Louis  Boischat  and  the  plaintiff  in  error,  instituted  in  the  court 
below,  against  the  plaintiff  in  error  alone.  The  declaration,  after 
reciting  that  the  defendant  in  error  had  obtained  a  judgment  against 
said  Boischat  for  $63.87,  and  costs  of  suit,  before  a  justice  of  the 
peace,  from  which  he  appealed,  sets  forth  the  condition  of  the  bond,, 
that  "if  the  said  Louis  Boischat  shall  prosecute  the  said  appeal, 
with  effect,  and  pay  and  satisfy  the  debt  and  costs,  in  case  the  judg- 
ment shall  be  affirmed,  on  the  trial  of  said  appeal,  then  the  obliga- 
tion to  be  void."  The  breaches  assigned  are,  that  he  did  not  pros- 
ecute this  appeal  with  effect;  that  the  same  was  dismissed  for  want 
of  his  appearance;  and  that  the  judgment  was  affirmed;  and  that 
Louis  Boischat  did  not  pay  and  satisfy  the  debt  and  cost;  and  con- 
cludes with  an  averment  that  the  plaintiff  hath  not  paid  the  sum  of 
$126,  the  penalty  of  the  bond,  ad  damnum  fifty  dollars.  For  want 
of  appearance  and  ])lea,  a  default  was  entered,  and  the  clerk  assessed 
the  damages  to  $63.87,  for  which  the  court  rendered  judgment, 
"that  the  plaintiff  do  recover  of  the  said  defendant,  the  sura  of  one 
hundred  and  twenty-six  dollars,  the  debt  aforesaid,  and  sixty-tliree 
dollars  and  eighty-seven  cents,  the  damages  in  form  aforesaid 
assessed,  and  his  costs  about  his  suit  in  this  behalf  expended,  and 
that  he  have  execution  therefor,"  etc. 

The  plaintiff  assigns  for  error: 

First.     That  the  declaration  is  insufficient; 

Second.      That  the  bond  is  void; 

Tldrd.  That  the  judgment  in  debt  and  damages  exceeds  the 
damages  laid  in  the  writ  and  declaration;  and 

Fourth.     That  the  judgment  is  for  debt  and  damages. 

The  first  assignment    of  error  questions  the  sufficiency  of  the 
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assignment  of  breaches.  Precedents  of  much  greater  precision, 
certainty,  and  particularity,  are  to  be  found. '  But  as  a  cer- 
tainty to  *a  common  interest  is  sufficient,'^  the  court  can  [*349] 
not  sustain  the  objection,  if  the  declaration  is  sufficiently  cer- 
tain to  show  a  violation  of  defendant's  contract,  and  the  gravamen 
of  plaintiff's  action.  The  plaintiff  in  error  undertook  that  Boischat 
should  prosecute  his  appeal,  and  pay  the  debt  and  costs,  should  the 
judgment  be  affirmed.  The  breaches  are,  that  he  did  not  prosecute 
his  appeal,  and  pay  the  debt  and  costs.  The  objection  is  that 
"did  not  pay,"  in  the  past  tense,  refers  to  the  time  of  the  trial; 
non  constat,  but  that  he  had  since  paid  it.  The  objection  is  a  tech- 
nical one,  and  would  not  be  good  upon  general  demurrer,  and  of 
none  other  can  the  plaintiff  avail  himself  by  this  writ  or  error. 
There  is  sufficient  substance  and  certainty  to  inform  the  plaintiff  in 
error,  that  the  gist  of  this  action  is  the  non-payment  of  the  debt 
and  costs  recovered  in  that  appeal,  at  any  time  before  suit  brought. 

The  second  error  assigned  is,  we  think,  not  well  taken.  The  rule 
laid  down  in  8  Porter,  189,  that  statutory  bonds  must  strictly  con- 
form to  the  statutes,  will  not  admit  of  universal  application.  As 
to  bonds  taken  by  officers  to  themselves,  and  under  statutes  declar- 
ing all  void  not  taken  in  pursuance  of  it,  we  fully  approve  the  doc- 
trine, and  especially  that  class  which  may  be  denominated  involun- 
tary, as  for  prison  bonds,  bail  bonds,  etc.  In  this  case  the  party 
voluntarily  entered  into  the  bond,  for  the  valuable  consideration  of 
a  rehearing  and  delay  to  Boischat.  There  are  several  statutes 
presenting  conditions  to  be  inserted  in  appeal  bonds. ^  The  con- 
dition prescribed  by  the  last  statute  is  that  the  obligor  will  pay 
whatever  judgment  shall  be  rendered  by  the  Circuit  Court  upon 
the  trial,  or  dismissal  of  the  plea.*  There  can  be  no  doubt  but 
that  the  objection  would  have  been  sustained  if  made  in  the  court 
below,  when  the  party  would  have  been  allowed  to  amend  the  bond 
or  file  a  new  one.  The  objection,  however,  comes  from  the  obligor 
himself,  and  at  a  time  the  plaintiff  below  can  not  compel  him  to 
amend  by  giving  a  new  one,  with  the  last  statutory  condition. 
Reason  and  justice  forbid  to  the  obligor  such  an  advantage  of  his 
own  act,  to  the  prejudice  of  the  other  party,  after  having  enjoyed 
the  full  benefit  of  the  object  of  the  contract.  There  is  no  pro- 
vision in  any  of  these  statutes  declaring  void  bonds  taken  without 
the  condition  prescribed  by  them;  but  those  in  relation  to  this 
class  of  suits  all  provide  for  the  amendment  of  the  bond,  if  objected 
to  and  deemed  insufficient  by  the  court.^  The  condition  is  sub- 
stantially the  one  prescribed  by  former  acts,  and  we  think  sufficient 
to  bind  the  obligor. 

The  third  error  we  think  well  assigned.  The  ground  of  recovery 
here  is  the  non-payment  of  the  debt  and  costs,  adjudged  on  the 
appeal,  not  as  a  debt  in  mwiero,  ascertained  in  the  bond,  but  as 

12  Chit.  Plead..  457. 

2  1  Chit  Plead. ,  237-8,  255.  and  authorities  there  vouched. 
8  R.  L.,  395;  Gale's  Stat.,  409.  ^  Laws  of  1840,  109. 

•  R.  L.,  395;  Gale's  Stat.,  409;  Laws  of  1840,  108. 
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damages  to  be  proved  and  assessed  under  the  assignment 
[*350]  of  breaches;  *and  tlie  damages  should  have  been  laid  suf- 
ficiently high  to  cover  tlie  injury  by  reason  of  the  breach 
of  contract.  The  court  had  no  power  to  award  the  party  more 
than  he  asked.  He  is  supposed  to  know  the  full  extent  of  the 
wrong,  and  to  lay  his  damages  high  enough  to  remunerate  him  for 
his  loss  and  injury.  There  is  some  distinction  taken  between  the 
action  of  debt  and  the  actions  of  trespass,  assumpsit,  etc.,  which 
sound  purely  in  damages.'  But  we  can  deduce  no  reason  from 
analogy  why  the  averment  ad  damnum  and  that  portion  of  the 
recovery,  which  is  in  damages  in  the  action  of  debt,  should  not  be 
governed  by  the  same  rule.'  The  obligation  to  pay  $126  is  not  the 
gist  of  this  action.  The  condition  of  the  bond  to  perform  another 
act,  to  pay  another  sum,  exhibits  the  true  nature  of  the  contract 
between  the  parties.  Its  violation  entitles  the  party  to  recover 
$126,  as  a  fund,  out  of  which  he  may  collect  his  damages  only. 
The  distinction  between  the  action  of  debt,  being  to  recover  a 
debt  eo  nomine  and  in  numero,  and  assumpsit,  etc.,  to  recover 
damages,  is  now  in  some  cases  considered  purely  technical.^  And 
since  the  statute*  requiring  the  plaintiff  to  assign  his  breaches,  and 
the  indorsement  of  his  damages  upon  the  execution  as  the  true 
recovery,  the  distinction  between  the  ad  dam,num  in  the  two  forms 
of  action  is  purely  technical.  The  recovery  in  each  is  of  damages, 
and  can  not  exceed  the  amount  laid. 

The  last  error  is  well  taken.  The  assessment  of  the  damages, 
whether  by  the  court,  clerk,  or  a  jury,  should  be  returned  and 
entered  of  record.  Judgment  should  be  entei-ed  for  the  debt, 
alone,'  and  the  damages  should  be  indorsed  upon  the  execution  for 
collection,  in  lieu  of  the  del)t.  The  judgment  in  this  cause,  being 
rendered  for  the  debt,  and  $63.87  damages,  is  erroneous  in  fornx 
and  substance.  The  statute®  authorizes  this  court  to  enter  final 
judgment  and  issue  execution;  and  such  is  the  practice  of  the 
court, ^  where  the  record  is  such  as  to  enable  this  court  to  deter- 
mine what  judgment  ought  to  be  rendered.  But  there  are  errors 
which  this  court  can  not  correct  by  final  judgment  upon  the  record - 
as  presented  here.*  In  this  case  the  plaintiff  having  taken  judg- 
ment for  more  damages  than  laid  in  his  declaration,  it  is  not  in  the 
power  of  this  court  to  reduce  his  verdict  or  assessment  of  damages,'' 
for  he  can  enter  a  remittitur  before  judgment,  in  the  court  below, 
and  thus  cure  the  error. 

The  judgment  of   the  court  below  is  therefore  reversed  with, 
costs,  and  the  cause  remanded. 

Judgment  reversed. 

Note.     See  McConnd  v.  SwaUes,  2  Scam.,  573. 

» 1  Chit.  Plead.,  400.  2  5  East.,  142;  1  Taunt..  152. 

8  1  Chit.  Plead.,  104.  *  R.  L.,  490;  Gale's  Stat.,  533. 

6  Breese,  174.  «  R,  495.  34. 

1 1  Scam..  415;  2  Scam.,  573.  »  Breese,  174. 

»  1  Chit.  Plead,  400;  4  M.  and  S.,  94;  1  M.  and  S.,  675;  5  East.,  143;  vide 
4  Johns.,  415. 
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*The  People  of  the  State  of  Illinois,  ex  relatione  William  [*351j 

Coberly,  v.  Walter  B.  Scates,  one  of  the  Justices 

of  the  Supreme  Court,  assigned  to  the 

Third  Judicial  Circuit. 

Application  for  a  Writ  of  Mandamu$. 

fhe  Circuit  Courts  are  courts  of  general  jurisdiction. 

The  case  of  Nomaque  v.  The  People,  Breese  111.  means  nothing  more  than  that  a  prisoner, 

in  a  capital  case,  is  not  to  be  presumed  to  waive  any  of  his  rights.    He  may,  however, 

by  express  consent,  admit  all  of  them  away. 
▲  change  of  venue  may  be  awarded  in  a  criminal  case,  by  consent,  without  requiring  a 

petition  or  affidavit  to  be  filed  for  the  purpose,  (a) 
Semdle,  That  the  court,  to  which  a  cause  is  sent  by  change  of  venue,  can  not  look  behind 

the  order  of  the  court  making  the  change,  and  determine  its  regularity. 

James  Shields,  for  the  relator. 

tT.  Xamborn,  Attorney-General,  for  the  defendant. 

Breese,  Justice,  delivered  the  opinion  of  the  court: 
James  Shields,  counsel  for  the  relator  in  this  case,  presented  the 
petition  of  the  relator  for  an  alternative  mandamus  against  one  of 
the  justices  of  this  court,  assigned  to  the  third  judicial  circuit, 
setting  forth  therein  the  following  facts:  That  at  the  April  term, 
1842,  of  the  St.  Clair  Circuit  Court,  in  the  second  judicial  cir- 
cuit, the  said  relator,  Coberly,  was  indicted  by  the  grand  jury  of 
that  county,  for  the  crime  of  murder,  to  which  indictment  he,  on 
his  arraignment,  pleaded  not  guilty,  and  at  the  same  time  made  an 
application  to  the  court  for  a  change  of  venue,  from  the  county  of 
St.  Clair,  and  from  the  second  judicial  circuit;  that  the  state's 
attorney  of  said  circuit,  thereupon,  on  said  motion  being  made, 
consented  that  the  venue  in  said  cause  should  be  changed  to  the 
county  of  Perry,  in  the  third  judicial  circuit,  and  the  following 
order,  in  the  premises,  was  entered  of  record:  "And  now  at  this 
day  comes  the  defendant,  and  moved  that  the  venue  in  this  cause 
be  changed  out  of  the  circuit,  and  by  consent  of  parties,  the  venue 
herein  is  changed  to  the  county  of  Perry,"  etc.  The  original  indict- 
ment and  record  of  the  proceedings  in  the  St.  Clair  Circuit  Court 
being  filed  in  the  Perry  Circuit  Court,  and  the  relator  placed  at  the 
bar  for  trial.  The  People,  by  the  state's  attorney  of  the  third  judicial 
circuit,  moved  the  court  to  dismiss  the  cause  from  the  docket  of 
that  court,  for  want  of  jurisdiction,  which  motion  the  court  then 
and  there  allowed,  at  the  April  term  thereof,  and  refused  to  enter- 
tain jurisdiction  of  the  cause,  but  dismissed  the  same,  and  remanded 
the  prisoner  to  the  jail  of  St.  Clair  county. 

The  judge  of  said  court  waiving  the  issuing  of  the  alternative 
writ,  as  prayed  for,  admits  the  facts  as  stated  in  the  petition  of  the 

(o)  Accord  Brennan  v.  The  People,  15  HI.,  511.    Venue  may  also  be  changed  in  civil  cases 
by  consent  of  parties:    Pierson  v.  Finney,  37  111.,  -'J9. 
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relator,  and  asks  that  they  may  be  taken  as  a  return  to  such 
[*352]  writ,  *and  assigns  as  reasons  for  refusing  to  proceed  in  the 
cause,  the  following: 

First.  Because  the  defendant,  the  relator  here,  had  not  com- 
plied with  tlie  requisitions  of  the  statute,  by  filing  his  petition  to 
the  Circuit  Court  of  St.  Clair  county,  verified  by  aftidavit,  for  a 
change  of  venue; 

ISecond.  Because  the  consent  of  parties  could  not  give  jurisdic- 
tion to  the  Circuit  Court  of  PeiTy  county. 

It  becomes  the  duty  of  the  court,  upon  the  facts  and  reasons  as 
here  presented,  to  determine  their  suflSciency,  as  justifying  the 
judge  of  the  third  judicial  circuit,  in  refusing  to  entertain  cog- 
nizance of  the  cause  thus  sent  to  him.  It  is  admitted  that  consent 
can  not  give  a  court  jurisdiction  of  a  cause  over  which  the  law  has 
conferred  no  jurisdiction.  Thus,  an  agreement  that  an  action  of 
debt,  trespass,  assumpsit,  or  any  other  civil  action,  or  an  indictment 
for  any  crime  or  misdemeanor,  may  be  tried  by  the  county  commis- 
sioners' court,  would  not  give  such  court  jurisdiction,  because  the 
law  has  not  conferred  any  such  power  upon  it,  and  consent  could 
not  impart  it;  but  the  Circuit  Courts,  of  all  the  circuits,  are  courts 
of  general  jurisdiction  to  hear  and  determine  all  such  cases  originat- 
ing in  the  several  counties  comprising  the  circuit,  or  which  may  be 
brought  before  them,  by  a  change  of  venue,  from  other  circuits. 
Local  actions  and  indictments  for  crimes  must  be  brought  and  tried 
in  the  counties  in  which  they  originate;  yet  they  may  all  be  tried 
in  other  and  different  counties,  upon  a  proper  case  being  presented 
to  the  court,  for  a  change  of  venue.  The  constitution  requires  that 
an  accused  person  shall  have  a  speedy  and  impartial  trial  by  a  jury 
of  the  vicinage.  This  is  for  his  benefit  and  protection,  and  the 
clause  was  insei'ted,  in  all  our  constitutions,  to  prevent  the  hazards 
and  injury  to  which  accused  persons  were  exposed  by  the  action  of 
the  crown,  during  our  colonial  existence.  It  was  one  of  the  causes 
assigned  for  our  separation  from  the  mother  country;  accused  per- 
sons were  transported  beyond  seas,  to  be  tried  for  pretended  offenses. 
It  is  then  a  constitutional  right  which  every  man  has.  to  be  tried  by 
a  jury  of  his  neighborhood.  This  is  for  his  benefit,  and  to  his 
advantage,  in  most  cases;  yet  it  sometimes  happens  that  the  imme- 
diate neighborhood  or  county  in  which  an  offense  has  been  com- 
mitted, is  so  excited  by  prejudice  and  passion  against  the  supposed 
offender,  that  it  would  become  an  unsafe  place  in  wliich  to  risk  his 
chance  of  an  acquittal,  if  innocent,  the  verdict  resulting  rather 
from  such  passion  and  prejudice,  than  from  a  cool,  unbiassed  judg- 
ment upon  the  evidence.  Further  to  protect  the  accused  from 
influences  of  this  character,  a  statute  has  been  passed,  permitting 
him  to  obtain  a  change  of  venue  to  some  county  or  circuit  where 
the  causes,  which  may  be  supposed  existing  to  prevent  an  impartial 
trial,  do  not  exist,  and  this  is  done  upon  reasonable  notice  to 
the  opposite  party,  and  upon  his  petition,  verified  by  affidavit, 
addressed  to  the  judge  or  court  where  the  cause  is  pending. 
[*353]  *This  is  an  important  privilege  extended  to  him,  which  can 
not  be  granted,  however,  unless  the  requisites  of  the  law 
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are  either  complied  with,  or  waived.  The  prosecution  may  object 
that  notice  has  not  been  given  of  the  application;  that  the  petition 
does  not  show  a  sufficient  cause,  or  tliat  it  is  not  verified  by  affida- 
vit; for  it  is  by  these  the  court  is  informed  that  an  impartial  trial 
can  not  be  had  in  the  court  where  the  indictment  is  pending.  These 
preliminaries  are  only  to  afford  the  court  such  information,  and  the 
accused  is  bound  to  furnish  it  before  he  can  have  the  privilege  con- 
ferred by  the  statute,  which  is  for  his  benefit. 

The  facts  in  this  case  show  that  the  prisoner,  after  pleading  not 
guilty,  moved  for  a  change  of  venue  from  the  county  of  St.  Clair, 
and  from  the  second  judicial  circuit,  but  filed  no  petition,  and 
made  no  affidavit,  that  any  of  the  causes  existed,  enumerated  in  the 
statute,  to  authorize  the  motion,  or  to  justify  allowing  it.  The 
state's  attorney,  however,  acting  on  the  behalf  of  The  People,  con- 
sents that  tiie  venue  should  be  changed,  on  the  bare  application 
and  request  of  the  prisoner,  and  by  agreement,  Perry  county,  in 
the  third  judicial  circuit,  is  selected  as  the  county  for  the  trial. 
What  is  the  effect  of  this  consent  by  the  state's  attorney? 

This  application  is  made  by  the  prisoner,  for  a  privilege,  which, 
under  a  certain  state  of  facts,  if  presented  by  petition  and  affidavit, 
the  court  must  grant,  having  no  discretion  to  refuse  it.  Does  not 
the  consent  of  the  state's  attorney  operate  as  a  waiver  of  the  peti- 
tion and  affiidavit?  Is  it  not  an  admission  by  him,  and  thus  infor- 
mation to  the  court,  that  the  facts  do  exist  which  could  authorize 
a  change?  Is  it  anything  more  than  dispensing  by  him,  with  pre- 
requisites which  he  might  insist  on,  in  order  that  the  prisoner  shall 
more  readily  obtain  the  privilege  he  seeks?  It  would  seem  that 
the  conduct  of  the  prosecuting  attorney  in  this  case,  was  prompted 
by  a  spirit  of  great  liberality  towards  the  prisoner,  and  it  is  incom- 
prehensible to  me,  how  error  could  be  assigned  in  a  case  where  the 
court  extends  to  the  prisoner,  at  his  own  request,  a  privilege  to 
which  the  law  might  not  entitle  him,  except  upon  the  compliance 
with  certain  forms. 

It  is  said,  that  a  prisoner,  in  a  capital  case,  is  standing  upon  all 
his  rights  and  can  waive  none  of  them,  nor  his  counsel  for  him, 
and  reference  is  made  to  the  case  of  JVbrmaque  v.  The  JPeoj^le,^  in 
support  of  this  position.  This  case  means  nothing  more  than  this, 
that  a  prisoner  in  a  capital  case,  is  not  to  be  presumed  to  waive  any 
of  his  rights;  but  that  he  may,  by  his  express  consent,  admit  them 
all  away,  can  be  neither  doubled  nor  denied.  He  may  certainly 
plead  guilty,  and  thus  deprive  himself  of  one  of  the  most  valuable 
rights  secured  to  the  citizen,  that  of  a  trial  by  jury. 

If  he  can  expresslj'^  admit  away  the  whole  case,  then  it  follows 
that  he  can  admit  any  part  of  i  ,  but  will  not  be  presumed 
to  have  *done  so;  the  consent  must  be  expressly  shown,  and    [*H54] 
this  is  the  whole  scope  of  the  doctrine  in  the  case  referred  to. 

But  in  this  case,  the  prisoner  was  not  waiving  any  of  his  rights, 
he  was  obtaining  a  right  by  a  more  speedy  and  less  troublesome 
way,  than  a  compliance  with  the  statute  would  have  caused,  and 

'  Breese,  111. 
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if  any  right  was  waived,  it  was  by  The  People,  dispensing,  through 
their  state's  attorney,  with  the  petition  and  affidavit  required  by 
law. 

It  is  not  perceived  there  is  any  difference  in  the  principles  appli- 
cable to  a  change  of  venue  in  civil  and  in  criminal  cases;  in  both, 
certain  facts  must  be  made  known  to  the  court,  before  a  change  can 
be  had;  yet  it  is  the  constant  practice  on  the  circuit,  to  waive  the 
performance  of  all  tlie  requirements  of  the  statute,  and  consent  to 
a  change  to  a  county  mutually  agreed  upon  by  the  parties.  No 
question  has  ever  been  made  of  the  propriety  of  this  practice. 

Another  point  has  been  made  here  by  the  counsel  for  the  relator, 
and  that  is,  whether  a  court  to  which  a  cause  is  sent  by  change  of 
venue,  can  look  behind  the  order  of  the  court  making  the  change^ 
and  determine  as  to  its  regularity. 

It  would  seem  to  me,  that  no  such  power  exists;  objections  to  a 
change  of  venue,  if  there  be  any,  should  be  made  and  saved  in  the 
court  where  the  application  is  made,  and  if  a  change  is  improperly 
allowed,  it  can  be  assigned  as  error  by  the  pai'ty  prejudiced  thereby. 
The  court  to  which  the  cause  is  sent,  is  not  a  court  to  review  and 
reverse  the  orders  and  decisions  of  the  court  making  the  order  or 
decision,  it  has  no  right  to  inquire  into  the  regularity  of  the  order; 
that  is  for  the  appellate  court  alone,  and  if  an  erroneous  order  has 
been  made,  it  can  be  there  reviewed  and  reversed.  But  upon  this 
point,  the  court  do  not  wish  to  be  understood  as  expressing  a  defi- 
nite opinion,  as  it  is  not  necessary  in  order  to  determine  this  motion. 
Upon  all  the  facts  agreed,  and  arguments  advanced,  we  are  of 
opinion  that  a  peremptory  mandamus  should  be  awarded  to  the 
Circuit  Court  of  Perry  county,  to  proceed  with  the  trial  of  the 
cause. 

The  motion  for  a  peremptory  mandam.us  is  allowed. 

ScATES,  Justice,  delivered  the  following  dissenting  opinion: 
The  court  below,  upon  motion  of  the  state's  attorney,  and  an 
inspection  of  the  order  awarding  the  change  of  venue,  dismissed  the 
cause  from  the  docket,  conceiving  that  it  had  a  right,  under  the  stat- 
ute, to  determine  the  regularity  of  the  proceedings,  and  the  suf- 
ficiency of  the  causes  for  which  the  change  was  awarded.  The  third 
section  provides,  that  "All  questions  concerning  regularity  of  pro- 
ceedings, in  obtaining  changes  of  venue,  and  right  of  the  court  to 
which  the  changes  is  made,  to  try  the  cause  and  execute  the  judg- 
ment, shall  be  considered  as  waived  after  the  trial  and  verdict;  and 
should  the  party  omit  to  place  his  exception  to  the  change 
[*355]  upon  *record,  in  the  court  awarding  it,  he  may  nevertheless, 
it  seems  to  me,  do  so  at  any  time  before  trial  and  verdict,  in 
the  court  to  which  the  cause  is  sent,  and  which,  if  the  court  receiv- 
ing it  has  no  power  to  decide  upon  it,  would  present  the  anomaly 
of  a  court  of  general  jurisdiction  becoming  a  mere  prothonotary,  to 
note  and  enter  questions,  witiiout  any  right  or  power  to  decide 
them.  Such,  in  my  opinion,  can  not  be  the  meaning  of  the  legisla- 
ture, or  the  true  construction  of  the  act.     The  right  of  the  party  to 
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raise  this  question  of  regularity,  etc.,  is  synonymous  with  the  power 
and  jurisdiction  of  the  court  where  it  is  raised,  to  decide  it." 

Tlie  language  of  the  act  raises  the  exclusion  of  a  conclusion.  If 
it  is  to  be  considered  as  waived  after  trial  and  verdict,  the  conclu- 
sion that  it  is  waived  at  any  time  before  is  excluded.  Therefore, 
the  state's  attorney  had  the  right,  and  did  object  to  the  jurisdiction 
and  cognizance  of  the  cause  by  the  Perry  Circuit  Court.  If  the 
right  of  the  party  and  the  power  of  the  court  are  synonymous, 
therefore  the  Perry  Circuit  had  the  power  to  decide  on  the  regu- 
larity of  the  proceedings,  and  the  sufficiency  of  the  causes.  The 
objection  to  the  change,  by  the  plain  language  and  necessary  infer- 
ence of  the  act,  is  open  until  trial  and  verdict.  Any  other  con- 
struction would  cut  off  the  party  from  his  objection,  unless  raised 
and  entered  in  the  court  awarding  the  change;  yet  trial  and  verdict 
might  be  delayed  for  years.  I  can  come  to  no  other  conclusion 
than  that  the  party  can  exercise  the  right  at  any  time  before  trial 
and  verdict,  in  the  court  to  which  the  venue  is  changed;  and  if  the 
proceedings  are  not  regular,  and  the  causes  sufficient  for  changing 
it,  from  which  the  right  of  the  court  to  try  appears,  then  the  court 
may  refuse  to  take  jurisdiction  and  dismiss  it.  It  is  no  answer  to 
say  that  it  is  in  the  nature  of  an  appeal  and  revision  by  one 
co-ordinate  jurisdiction,  over  the  acts  and  decisions  of  another.  If 
it  be,  it  is  given  by  this  statute,  in  this  case,  to  which,  therefore,  as 
such,  there  can  be  no  objection. 

Every  court  has  the  power  of  determining,  in  the  first  instance, 
its  jurisdiction,  either  as  to  the  persons  of  the  suitors,  the  cause  of 
action,  or  the  mode  of  instituting  the  suit,  or  bringing  it  into  the 
court,  and  until  it  takes  or  declines  to  take  jurisdiction,  no  other 
court,  high  or  low,  can  interpose  to  compel  it  to  proceed  or  desist. 
Can,  therefore,  the  order  of  the  St.  Clair  Circuit  Court  prejudge  or 
conclude,  by  its  order  awarding  the  change,  the  power  of  the  Perr}^ 
Circuit  Court  to  determine  whether  this  cause  has  been  brought 
into  that  court  in  a  manner  and  under  circumstances  which  will 
give  it  jurisdiction,  not  of  the  crime  of  murder,  but  over  the  person 
of  one  committing,  and  over  a  crime  committed,  in  another  county  ? 

This  brings  me  to  the  second  proposition,  that  is  the  jurisdiction. 
The  venue  of  crimes,  at  the  common  law,  is  local.'  We 
have  *adopted  the  common  law,*^  therefore  it  is  local  here,  [*356] 
except  so  far  as  we  have  made  it  wliolly  or  partially  transi- 
tory by  statute.  The  statute  has  made  it  partially  transitory  under 
particular  circumstances;  where  the  offense  is  committed  on  county 
lines;  where  goods  are  stolen  in  one  county  and  carried  into 
another;  where  the  inception  of  the  crime  is  in  one  county,  and  its 
consummation  in  another;  and  like  cases. ^  But  it  has  not  changed 
it  where  it  is  wholly  consummated  in  one  county.  Of  this  offense, 
then,  no  other  than  the  St.  Clair  Circuit  Court  could  take  cogniz- 
ance. How,  then,  can  that  court  be  divested  and  another  invested 
Avith  jurisdiction  of  this  person  and  this  offense  ?     By  change  of 

»  1  Chit  C.  L.,  177.  et  seq.  «  R.  L.,  425;  Gale's  Stat.,  440. 

3  R  L.,  213;  Gale's  Stat.,  232. 
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venue  according  to  the  statute.  The  statute'  has  provided  that, 
where  these  causes  exist,  to  wit,  prejudice  in  the  minds  of  the  inhab- 
itants, or  the  judge,  and  it  is  made  to  appear,  by  petition,  verified 
by  affidavit,  the  venue  shall  be  changed  to  the  "  next  nearest  county 
where  the  causes  complained  of  do  not  exist."  Can  tliere  be  any 
discretion  here  to  part  with  that  jurisdiction,  by  consent  of  the 
parties,  unless  the  existence  of  the  causes  that  will  divest  it  are 
made  to  appear,  not  by  consent,  but  by  the  oath  of  the  party?  As 
well  might  the  plaintiff  here  and  the  state's  attorney  consent  that 
the  crime  was  committed  in  Perry,  and  prefer  a  bill  before  the 
grand  jury  of  that  county.  If  this  fact  should  appear  upon  trial,, 
before  the  traverse  jury,  would  the  consent  and  admission  of  the 
defendant  and  state's  attorney  authorize  the  court  to  instruct  the 
jury  that  he  might  be  found  guilty  ?  Again,  is  not  the  power  of 
the  court,  in  awarding  the  change,  limited  and  prescribed  "  to  the 
next  nearest  county  where  the  causes  complained  of  do  not  exist." 
The  causes  do  not,  and  may  not  appear,  if  consent  that  sufficient 
causes  exist,  is  sufficient.  Are  they  the  prejudice  of  the  court,  and 
must  it  go  out  of  the  circuit?  Are  they  prejudices  in  the  minds  of 
the  inhabitants,  in  one  county  only,  and  must  it  go  to  the  next 
nearest  ?  Is  it  immaterial  whether  they  exist  at  all  or  not,  so  the 
parties  agree  that  there  are  causes  existing  which  induce  the  wish, 
on  their  part,  to  change  it  ?  Here  the  jurisdiction  over  the  person 
and  cause  of  a  local  offense  is  divested  out  of  one  court  and  invested 
in  another,  by  the  mere  act  and  consent  of  the  parties.  Yet  the 
rule  of  law  is  well  settled,  that  consent  will  not  give  jurisdiction. 
It  is  no  answer  to  say  that  it  is  but  dispensing  with  an  onerous  duty 
on  the  defendant.  Until  that  burthen  is  assumed  and  discharged, 
the  court  can  not  part  with  its  jurisdiction  over  that  offense,  acquired 
by  the  return  of  the  bill  by  the  grand  jury.  A  consents  that  he 
will  dispense  with  an  affidavit  and  capias,  and  surrenders  himself 
into  the  custody  of  the  sheriff,  at  the  suit  of  B,  and  with  B's  appro- 
bation. Would  any  court  hesitate  to  discharge  him  from  custody 
upon  habeas  corpus  f  ATid  yet  they  would  not  discharge 
[*357]  his  *person  out  of  the  custody  of  a  court  having  legal  juris- 
diction over  it;  and  here  it  would  but  be  dispensing  with 
the  burthen  of  the  plaintiff,  in  making  his  affidavit,  and  suing  out 
his  process,  by  Avhieh,  and,  I  think,  by  which  alone,  that  kind  of 
jurisdiction  could  be  acquired.  I  am  of  opinion  that  the  Perry  Cir- 
cuit Court  had  the  right  to  inquire  into  and  determine  the  regular- 
ity of  the  proceedings  in,  and  the  sufficiency  of  the  causes  for, 
changing  the  venue,  and  tliat  it  could  not  take  jurisdiction  of  the 
person  of  the  defendant,  or  of  this  crime,  under  the  circumstances 
of  this  cause,  as  presented  in  the  record  here. 

Peremptory  writ  of  mandamus  awarded. 

»  R.  L.,  607;  Gale's  Stat.,  683. 
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William   Kinney,  plaintiff   in   error,   v.    The  State  of  Illinois, 
defendant  in  error. 

Error  to  Sangamon. 

Parol  evidence  is  admissible  in  an  action  by  the  state  against  a  commissioner  of  the 
board  of  public  wo  ks  for  money  had  and  received,  to  show  tliat  the  fund  commis- 
sioners priid  out  monej'  for  the  enti-y  of  lands  by  a  commissioner  of  tlie  board  of 
public  works,  witliout  any  order  or  draft,  although  the  statute  did  not  authorize  the 
paying:  of  the  same,  except'upoQ  draits  drawn  by  the  board  of  public  works. 

The  iDoard  of  public  works,  wli^-n  sitting,  under  tli«  statute,  to  audit  and  »djust  the 
accounts  or  its  members  and  others,  did  r  ot  possess  judicial  powers,  but  simply  those 
of  agency  on  the  part  of  the  state,  to  state  an  ao<'Ount  and  agree  upon  the  balance. 
But  their  settiemnnt,  like  any  other  settlement  of  accounts,  would  hQ  prima  facie 
evidence  of  the  state  of  the  account;  but  it  may  be  opened  by  showing  fraud  or  mis- 
take, or  that  any  item  really  existing  was  not  taken  into  condideration.  (a) 

This  cause  was  heard  in  the  court  below,  at  the  July  term,  1841, 
before  the  Hon.  Samuel  H.  Treat  and  a  jury.  Verdict  and  judg- 
ment were  rendered  for  the  plaintiffs. 

S.  Strong  and  L.  Trumbull^  for  the  plaintiff  in  error,  cited  Laws^ 
of  1837,  138,  140;  Laws  of  1838-9,  94;  McConnel  v.  Wilcox,  1 
Scam.,  351-3. 

J.  Lamborn,  Attorney  General,  for  the  defendants  in  error. 

ScATES,  Justice,  delivered  the  opinion  of  the  court: 
This  was  an  action  of  assumpsit.  The  declaration  contains  but 
one  count,  for  money  had  and  received,  to  the  damage  of  plaintiffs, 
to  the  amount  of  $120,000.  The  defendant  pleaded  nan  assumpsit 
and  set-off,  etc.  Issues  were  joined;  jury,  and  verdict  and  judg- 
ment for  the  plaintiffs  below,  for  $10,000.61. 

On  the  trial  exceptions  were  taken,  embodying  part  of 
the  evidence,  *the  instructions  and  opinions  of  the  court.  [*358] 
The  bill  of  exceptions  shows  that  the  defendant,  while 
acting  as  one  of  the  commissioners  of  the  board  of  public  works, 
received  from  the  board  of  fund  commissioners,  upon  drafts  drawn 
in  pursuance  of  law,  |157,917.44;  and  that  he  went  out  of  office 
the  last  of  February  or  March,  1839.  That  the  defendant  below 
gave  in  evidence  the  report  and  abstract  of  vouchers  made  and 
taken  by  a  committee  of  the  board  of  public  works,  appointed  to 
audit  the  defendant's  accounts,  as  commissioner,  in  which  they 
report  that,  by  the  vouchers,  he  had  drawn  the  sum  of  8157,917.44, 
and  had  paid  out  the  sum  of  $174,062.26.  The  said  committee  of 
adjustment  further  report  that  "the  fund  commissioners  report  an 
amount  of  money,  as  having  been  paid  by  them  for  lands  entered 
by  said  commissioner,  for  which  the  committee  do  not  find  a 
voucher,  or  any  other  evidence  filed  in  this  office."  The  report  was 
accompanied  by  an  abstract  containing  a  statement,  in  detail,  of 
the  vouchers  referred  to  in  the  report. 


(a)  The  principal  case  is  followed  in  Waahington  County  v.  Parlier,  5  Gil.   2;W 
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The  plaintiffs  below  proved,  by  a  witness,  that  the  fund  com- 
missioners had  paid,  without  any  draft  or  written  evidence,  to  the 
said  defendant,  as  commissioner,  the  sum  of  ^25,079.30,  for  lands 
entered  by  him.  The  defendant  below  excepted  to  this  evidence, 
but  the  court  permitted  the  witness,  the  clerk  of  the  board  of  fund 
commissioners,  to  state  that  he  had,  by  direction  of  the  fund  com- 
missioners, paid  into  the  land  office,  in  scrip  and  money  belonging 
to  the  state,  for  the  lands  entered  by  said  defendant  below,  the 
above  sum. 

The  defendant  then  asked  the  court  to  instruct  the  jury  that  if 
they  believed,  from  the  evidence,  that  the  accounts  of  the  defend- 
ant were  settled  and  adjusted  by  the  late  board  of  public  works, 
said  settlement  is  final  and  conclusive  between  the  parties,  and 
they  are  bound  to  find  the  balance  due  the  defendant  on  said  set- 
tlement; and  that  if  the  late  boaj'd  of  public  works  adjudicated 
upon  the  accounts  in  dispute,  said  adjudication  is  final  and  con- 
clusive. Both  which  instructions  the  court  refused,  to  which  the 
defendant  excepted. 

The  bill  of  exceptions  does  not  contain  all,  but  only  so  much  of 
the  evidence  as  elucidates  the  objections  and  exceptions. 

The  plaintiff  here  assigns  two  errors: 

First.  The  admission  of  parol  evidence  to  prove  the  payment 
of  $25,079.30  into  the  land  office;  and 

Second.     The  refusal  to  give  the  instructions  asked. 

We  are  at  a  loss  to  perceive  upon  what  ground,  rule,  or  principle 
of  law,  parol  evidence  is  inadmissible  under  a  count  for  money  had 
and  received.  The  law'  requires  the  money  to  be  drawn  on  drafts, 
etc.;  but  can  a  principle  so  repugnant  to  common  justice 
obtain,  as  that,  if  an  individual  should  obtain  possession  of 
[*359]  ^another's  money,  by  violating  the  law,  he  would  not  be 
liable  to  an  action  for  money  had  and  received  ?  It  is  the 
very  gist  of  the  action,  that  the  money  came  into  his  hands  con- 
traVy  to  the  directions  of  the  statute.  Otherwise,  having  made  his 
covenant  to  discharge  his  duties,  as  commissioner,  faithfully,  the 
action  should  have  been  upon  his  bond.  We  cannot  perceive  that  his 
character,  as  commissioner,  varies  the  case  in  the  least,  so  far  as 
the  grade  of  evidence  is  concerned.  The  same  form  of  action,  and 
the  same  character  of  evidence,  will  establish  his  liability,  as  would 
a  private  individual's,  who  received  the  money  of  the  state.  The 
certificates  of  entry,  which  were  delivered  to  the  plaintiff,  by  the 
land  officers,  on  the  payment  of  these  moneys,  by  the  clerk  of  the 
fund  commissioners,  although  of  a  higher  grade  of  evidence  than 
parol,'*  will  not  change  and  elevate  the  grade  of  evidence,  necessary 
to  show  who  paid  the  money,  and  to  whom  it  belonged.  One  may 
purchase  land  with  another's  money,  and  take  a  deed  to  himself, 
yet  parol  evidence  would  be  admissible  to  support  assumpsit  for 
money  had  and  received,  to  recover  it  back;  or  upon  a  bill  filed  \io 
declare  the  resulting  trust,  and  for  a  conveyance,  parol  evidence 

»  Acts  of  1837.  138;  Gale's  Stat.,  364. 
2  R.  L.,  380;  Gale's  Stat..  387. 
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would  be  sufficient  to  sustain  it;  while  the  evidence  of  title,  pur- 
chased with  the  money,  would  be  by  deed.  The  rule,  as  we  under- 
stood it  to  be  contended  for,  would  open  the  door  to,  and  work  the 
greatest  injustice  and  fraud,  if  settled  as  a  principle  of  law. 

The  clerk  of  the  board  of  fund  commissioners,  without  any  draft 
by  the  plaintiff,  or  written  order  from  the  fund  commissioners,  but 
upon  their  verbal  directions,  paid  into  the  land  office  the  sum  of 
$25,079.30,  and  for  which  certificates  of  entry,  Ave  must  presume, 
were  issued  and  delivered  to  the  defendant,  constituting  vouchers, 
in  his  hands,  for  so  much  money  paid  out,  as  commissioner,  for  the 
state.  Upon  settlement,  these  certificates  of  entry  are  brought 
forward  as  vouchers,  by  the  defendant,  and  he  is  allowed  the 
amount;  not  having  given  any  drafts  that  would  charge  or  debit 
him  with  the  amount.  That  such  is  the  fact  we  are  compelled  to 
infer,  from  the  testimony  before  us,  and  the  items  in  the  defendant's 
plea  of  set-off,  chargeable  to  the  "  Central,  Alton  &  Mt.  Carmel, 
and  Alton  &  Shelby  ville  Railroads,"  amounting  aggregately  to  a 
sum  exceeding  $33,000  more  than  the  sum  shown  to  have  been 
paid  by  the  clerk,  the  whole  of  which  doubtless  was  paid  for  lands 
entered. 

Upon  what  rule  of  law,  or  principle  of  justice,  he  can  take  advan- 
tage of  his  possession  of  these  certificates  of  entry,  to  exclude  parol 
evidence  as  to  whom  the  money  belonged  that  purchased  them,  and 
who  paid  it,  we  are  at  a  loss  to  conjecture. 

The  second  error  is  the  refusal  to  give  the  instructions  asked. 

The  other  specification  of  error  in  the  same  assignment, 
that  the  *court  decided  that  the  adjustment  by  the  com-  [*360] 
mittee  was  open  to  investigation,  seems  to  have  been  its 
reasoning  arguendo,  and  not  an  instruction  to  the  jury.  The  error, 
if  any,  arises  upon  the  supposed  character  of  the  board  of  public 
works,  when  sitting  under  the  statute,'  to  adjust  and  audit  the 
accounts  of  its  members  and  others.  It  does  not  possess  the  char- 
acter and  partake  of  judicial  powers,  but  simply  those  of  agency 
on  the  part  of  the  state,  to  state  an  account  and  agree  upon  a  bal- 
ance. Their  finding  is  not  an  adjudication,  but  simply  adjusting 
the  amount,  and  striking  a  balance.  They  have  no  power  to  enforce 
its  payment;  and  the  legislature  has  not  declared  it  conclusive  or 
final.  Doubtless  it  would  be,  like  any  other  settlement  of  accounts 
by  individuals,  jorima  facie  evidence  of  the  balance  struck.  They 
amount  only  to  prima  facie  evidence,  and  may  be  opened  by  show- 
ing fraud  or  mistake,  or  that  any  item  really  existing,  was  not  taken 
into  account.''  The  court,  therefore,  could  not  have  given  the 
instructions  asked,  that  the  settlement  was  either  final  and  con- 
clusive, or  an  adjudication.  Nor  do  we  conceive  it  to  be  open  to 
re-investigation  upon  the  items  included  in  it,  unless  it  be  impeached 
for  fraud  or  mistake.  But  additional  items  may  be  added,  upon 
showing  that  they  were  omitted  to  be  taken  into  the  account.     Wo 

«  Acts  of  1837,  135;  Gale's  Stat.,  353. 

8  2  Phil.,  Ev.,  Cowen  &  Hill's  Notes.  124,  note  360,  p.  235;  11  Wheat,  237, 
256;  2  Har.  &  Johns.,  213;  2.Masoa,  541,  561;  1  Term  R.,  43. 
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think  the  plaintiffs  have  successfully  impeached  this  settlement, 
for  mistake  and  omission,  not  to  use  harsher  terms.  Upon  tlie 
payment,  by  the  clerk,  of  this  sum  into  the  land  office,  the  defend- 
ant receives  the  certificates  of  entry,  not  having  given  any  draft 
that  would  charge  him  with  the  amount.  Yet  upon  the  settlement, 
with  full  knowledge  of  this  fact,  he  presents  these  certificates  of 
entry  as  vouchers  in  his  favor,  and  is  credited  with  the  amount. 
The  committee  decline  charging  him  with  the  sum,  because  "the 
committee  do  not  find  a  vouclier  or  any  other  evidence  filed  in  this 
office."  Evidence,  aliunde  the  files  of  that  office,  would  have  been 
sufficient.  They  do  not  decide  that  none  such  existed.  They 
neither  reject  nor  allow  the  item.  If  they  had,  there  is  sufficient 
evidence  on  the  record,  to  show  that  it  ought  to  have  been  allowed,^ 
and  doubtless  would  have  been,  if  they  had  had  the  same  evidence- 
before  them. 

It  is  the  opinion  of  the  court  that  the  judgment  be  affirmed,  with 
costs. 

Judgment  affirmed. 


[*361]  ♦William  Campbell,  appellant,  v.  Richard  A.  Whetstone, 

appellee. 

Appeal  from  Madison. 

An  affidavit  for  a  writ  of  foreign  attachment  can  not  be  made  before  a  justice  of  the 

peace. 
If  a  le'jal  and  sufficient  affidavit  be  filed  in  an  attachment  cause,  the  attachment  should 
not  be  dismissed,  wliatever  may  be  the  character  of  the  original  affidavit,  or  however 
defective  it  mav  be;  and  it  is  the  duty  of  the  court  in  which  such  cause  is  pending  to 
permit  such  affidavit  to  be  filed,  (a) 

This  cause  was  heard  in  the  court  below  at  the  April  term,  1842, 
before  the  Hon.  Sidney  Breese.  The  plaintiff  appealed  to  thift 
court. 

JV.  D.  Strong  and  J.  Hall,  for  the  appellant,  cited  R.  L.,  93,  473; 
1  Scam.,  487,  551;  2  Scam.,  463,  474. 

G.  T.  M.  Davis,  for  the  appellee. 

Breese,  Justice,  delivered  the  opinion  of  the  court. 

This  was  a  foreign  attachment,  commenced  in  the  Madison  Cir- 
cuit Court,  by  Campbell  against  Whetstone,  founded  upon  an 
affidavit  made  before  a  justice  of  the  peace,  but  filed  with  the 
clerk  of  the  Circuit  Court.  A  motion  was  submitted  in  that  court 
to  dismiss  the  writ  for  that  reason,  pending  which,  the  plaintiff 
entered  his  motion  to  amend,  by  filing  another  affidavit  before  the 


(a)  See  R.  S.  1874,  Tit.  "  Attachment,"  §  28. 
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clerk.  The  court  denied  this  motion,  and  allowed  the  defendant's 
motion  to  dismiss,  to  which  an  exception  was  taken.  These  decis- 
ions of  the  court  are  assigned  as  error  by  the  appellant.  When 
the  motion  was  made  at  the  circuit  to  dismiss,  for  the  reason  that 
the  affidavit  was  made  before  a  justice  of  the  peace,  and  not  before 
the  clerk  of  the  court,  I  had  great  inclination  to  refuse  it,  although 
the  practice  had  been  uniform  ever  since  the  passage  of  the  attacli- 
ment  act  of  1833,  to  make  such  affidavits  before  the  clerk,  believing 
that  the  third  section  of  the  act  of  1826,  respecting  oaths  and 
affirmations,  would  authorize  the  affidavit  before  a  justice  of  the 
peace;  the  terras  and  provisions  of  that  section  being  very  broad 
and  comprehensive,  and  further  believing  that  such  a  practice  would 
greatly  facilitate  those  who  might  wish  to  obtain  such  writs.  The 
last  clause  of  the  third  section'  of  the  attachment  act,  however, 
expressly  requires  that  in  cases  of  foreign  attachment,  as  this  is,  the 
affidavit  of  non-residence  and  indebtedness  shall  be  made  before, 
and  filed  with,  the  clerk  of  the  Circuit  Court  of  the  county  from 
whence  the  attachment  issues.  This  being  a  special  law, 
for  a  special  purpose,  proceedings  under  *it  must  conform  [*362] 
to  its  requirements;  and  hence  it  follows,  that  the  Circuit 
Court  decided  correctly  in  declaring  that  the  affidavit  made  before 
a  justice  of  the  peace  was  not  a  compliance  with  the  act.  In  regard 
to  domestic  attachments  there  can  be  no  doubt  but  that  the  affidavit 
may  be  made  before  a  justice  of  the  peace,  under  the  power  con- 
ferred upon  that  officer  by  the  third  section  of  the  act  respecting 
oaths  and  affirmations,  before  refered  to.* 

Upon  the  other  point  the  court  is  satisfied  the  motion  to  amend ,^ 
by  filing  a  new  affidavit,  should  have  been  allowed. 

The  twenty-eighth  section^  of  the  attachment  act,  under  which 
this  motion  was  made,  is  very  broad  in  its  provisions,  and  of 
peculiar  phraseology.  It  declares  that  "No  writ  of  attachment 
hereafter  to  be  issued  shall  be  quashed,"  etc.,  "on  account  of  any 
insufficiency  of  the  original  affidavit,  writ  of  attachment,  or  attach- 
ment bond,  if  the  plaintiflf,  or  som«  creditable  person  for  him,  shall 
cause  a  legal  and  sufficient  affidavit  or  attachment  bond  to  be  filed,*' 
etc.  Now,  it  would  seem  to  be  immaterial  what  the  character  of 
the  affidavit  may  be,  in  the  first  instance,  or  however  defective,  if 
the  plaintiff  will  cause  "  a  legal  and  sufficient  affidavit "  to  be  filed, 
in  such  time  and  manner  as  the  court  may  appoint,  the  writ  shall 
not  be  quashed.  The  affidavit,  in  this  case,  wants  none  of  the  legal 
requisites,  except  that  of  being  made  before  the  clerk  of  the  court. 
It  is  sufficient  in  every  other  particular,  and  the  court  should  have 
allowed  the  motion  for  leave  to  file  another,  which  should  be  legal 
and  sufficient  in  every  particular.  In  refusing  this,  the  court  erred ; 
for  which  error  the  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  the  Circuit  Court  of  Madison  coimty  to  allow 

»  R.  L.,  83;  Gale's  Stat.,  64.  «  R  L.,  473;  Gale's  Stat.,  513. 

9R.  L.,  93;  Gale's  Stat.,  71. 
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the  plaintiff  to  file  a  legal .  and  sufficient  affidavit  in  the  cause. 
The  appellant  will  recover  his  costs. 

Judgment  reversed. 

Note. — Section  5  of  "  An  act  in  relation  to  the  Supreme  Court,"  provides 
that  "  In  all  cases  where  an  oath  or  affidavit  is  required  to  be  taken  in  pro- 
ceedings in  attachment,  the  same  may  be  taken  or  made  before  a  justice  of  the 
peace,  clerk  of  the  Circuit  Court  of  this  state,  or  other  person  authorized  by 
law  to  administer  an  oath:"    Laws  of  1843,  135. 


Joseph  Gerard,  plaintiff  in  error,  v.  The  People  of  the  State  of 
Illinois,  plaintiffs  in  error. 

Error  to  Rock  Island. 

Where  a  prisoner  has  been  indicted  and  found  guilty,  by  the  verdict  of  a  jary,  if  the 
judgment  is  arrested,  even  for  an  insufficient  cause,  and  the  defendant  discharged,  he 
has  not  been  legally  in  jeopardy,  and  he  cau  not  plead  the  conviction  in  bar  to  a  sub- 
sequent indictment,  (a) 
r*363l     *Semble,   That  in  a  criminal  case  a   defendant   can  not  assign   for  error  a 
^  -I  decision  of  the  court  made  at  his  instance,  and  with  his  consent,  except  in 

a  case  where  jurisdiction  is  attempted  to  be  conferred  by  consent. 

This  cause  was  heard  in  the  court  below,  before  the  Hon.  Thomas 
C.  Browne. 

S.  T.  Logan,  for  the  plaintiff  in  error. 

J.  Lamhorn,  Attorney-General,  for  the  defendants  in  error. 

Treat,  Justice,  delivered  the  opinion  of  the  court: 
It  appears  from  the  record  in  this  case,  that  at  the  September 
term,  1840,  of  the  Rock  Island  Circuit  Court,  Gerard,  the  plaintiff 
in  error,  was  indicted  for  the  murder  of  one  Mayhew.  lie  Avas 
arraigned  and  pleaded  not  guilty;  Avas  tried,  and  the  jury  found 
him  guilty  of  manslaughter,  and  sentenced  him  to  one  year's 
imprisonment  in  the  penitentiary.  He  then  moved  in  arrest  of 
judgment,  and  the  court  arrested  the  judgment,  and  discharged 
him,  for  the  reason,  as  stated  in  the  record,  that  the  jury  imposed 
no  fine  on  the  defendant. 

At  the  May  term,  1841,  Gerard  was  indicted  for  manslaughter, 
committed  on  the  person  of  the  same  Mayhew.  Upon  his  arraign- 
ment, he  pleaded  in  bar  the  conviction  for  manslaughter  on  the 
former  indictment,  setting  out  the  arrest  of  the  judgment,  and  the 
discharge  of  the  defendant,  and  averring  that  the  former  indictment 
Avas  valid,  and  that  both  indictments  Avere  for  the  same  offense. 
To  this  plea  the  ])eople  demun-ed,  and  the  court  sustained  the 
demurrer.     Gerard  then  pleaded  not  guilty,  was  tried,  atid  found 

(n)  WTien  a  judgment  in  a  criminal  case  has  been  reversed  or  arrested  at  the  instance 
of  the  accused,  he  will  not,  in  legal  contemplation,  have  been  in  jeopardy:  Lane  v.  llie  Peo- 
ple, 5  Gil.,  305;  BtcM  v.  The  reoplc,  73  111.,  3:iO. 
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guilty  of  manslaughter,  and  sentenced  to  three  years'  confinement 
in  the  penitentiary.  The  decision  of  the  court,  in  sustaining  the 
■demurrer  to  the  plea,  is  now  assigned  for  error. 

It  is  contended,  that  as  the  first  indictment  was  valid,  and  the 
judgment  was  arrested  on  an  improper  ground,  the  conviction  was 
a  bar  to  any  further  prosecution  for  the  same  offense. 

The  law  is  well  settled,  that  where  a  man  is  indicted  for  an 
offense,  and  is  tried  and  acquitted,  that  he  can  not  be  afterwards 
indicted  for  the  same  offense,  if  the  first  indictment  was  valid,  and 
such  that  he  could  lawfully  have  been  convicted  on  it.  And  this 
because  of  the  principle  that  he  shall  be  but  once  put  in  jeopardy 
for  the  same  offense.  If,  however,  the  first  indictment  was  mate- 
rially defective,  the  former  prosecution  is  no  bar  to  a  subsequent 
indictment,  because  the  defendant  was  never  legally  in  jeopardy. 
Upon  the  same  principle,  a  former  conviction  is  a  bar  to  a  subse- 
quent prosecution  for  the  same  offense;  but  where  the  conviction 
was  on  an  invalid  indictment,  and  the  prisoner  has  neither  received 
sentence,  nor  prayed  the  benefit  of  clergy,  he  can  not  plead  the 
former  conviction  in  bar,  for  he  has  not  legally  been  put  in 
jeopardy. 

Where,  also,  the  judgment  has  been  arrested,  the  pro- 
ceedings *set  aside,  and  the  defendant  discharged,  he  has  not  [*364] 
been  legally  in  peril,  and  he  can  not  plead  the  arrest  in  bar 
to  a  subsequent  indictment. '  It  is  true  that  these  authorities  seem 
to  be  restricted  to  cases  where  the  judgment  is  arrested  for  some 
defect  in  the  indictment,  but  we  can  see  no  good  reason  for  the 
distinction. 

In  this  case,  the  first  indictment  was  valid,  and  the  court  arrested 
the  judgment  for  an  insufficient  cause,  the  imposition  of  the  fine 
being  a  duty  the  law  has  devolved  on  the  court,  and  not  on  the 
jury.  The  effect  of  arresting  the  judgment  is  the  same  to  the 
defendant,  whether  the  indictment  is  good  or  bad.  All  the  pro- 
ceedings are  set  aside,  and  the  defendant  discharged,  and  the  pros- 
ecution necessarily  goes  for  nothing.  The  People  are  not  entitled 
to  a  writ  of  error,  and  the  defendant  can  in  no  possible  contingency 
be  again  called  upon  to  ansM^er  to  the  first  prosecution.  The 
judgment  is  arrested  on  his  motion,  and  the  result  would  be  the 
same  as  if  the  indictment  were  decided  to  be  bad,  on  a  motion 
to  quash,  or  on  demurrer.  In  civil  cases,  parties  are  never  per- 
mitted to  assign  for  error  decisions  of  the  court,  made  at  their 
instance,  or  with  their  consent;  and  we  are  aware  of  no  good  reason 
why  the  rule  should  not  be  applied  to  criminal  cases,  except  in 
cases  where  jurisdiction  is  sought  to  be  conferred  on  the  court  by 
consent. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgment  affirmed. 

>  1  Chit.  Crim.  Law,  664;  4  Blac.  Com.,  375;  13  Johns.,  351. 
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John   Bland,  plaintifif  in  error,  v.  The  People  of  the  State  of 
Illinois,  defendants  in  error. 

Error  to  Sangamon. 

An  instrument  in  writing,  in  the  form  of  a  promissory  note,  except  that  the  words  "  I 
promist  "  were  contained  in  it,  instead  of  the  words  "  I  promise,"  is  a  promissory  note. 

Proof  that  a  note  was  forged  by  the  defendant,  and  that  he  attempted  to  pass  it  in  the 
county  where  the  suit  was  brought,  is  evidence  that  the  forgery  was  committed  in 
tliat  county,  in  the  absence  of  other  proof  where  it  was  forged. 

The  same  rules  of  construction,  in  the  ascertainment  of  the  character  of  a  contract,  and 
the  meaning  of  the  parties  to  it,  prevails  in  both  civil  and  criminal  cases. 

The  refusal  of  the  court  to  give  a  proper  instruction,  cannot  be  assigned  for  error,  where 
the  court  gives  others  embracmg  the  correct  principles  of  law  involved  iu  the  instruc- 
tion asked. 

This  cause  was  heard  in  the  court  below,  at  the  March  term,  1842, 
before  the  Hon.  Samuel  H.  Treat  and  a  jury. 

J.  Shields  and  J.  C.  Gonkling,  for  the  plaintiff  in  error. 

tT.  XamSorw, Attorney-General,  for  the  defendants  in  error.    [*365] 

ScATES,  Justice,  delivered  the  opinion  of  the  court: 
The  plaintiff  was  indicted  in  the  Sangamon   Circuit  Court,  for 
forging  the  following  instrument: 

"Six  months  after  date,  I  promist  to  pay  John  Bland,  or  order, 
eighty-five  dollars,  for  value  received. 

"Owen  Peintes, 
"John  S.  Goudon. 

"Sept.  25th,   1841." 

with  intent  to  defraud  them;  called  in  the  indictment  a  promissory 
note.  The  plaintiff  was  tried  and  convicted,  and  prosecuted  thi;* 
writ  of  error  to  reverse  that  judgment  of  conviction.  The  bill  of 
exceptions  states  that  the  defendant  objected  to  the  reading  of  the 
above  instrument  in  evidence,  to  sustain  the  indictment,  because  it 
is  not  a  promissory  note,  as  alleged  in  the  indictment,  and  also  on 
the  ground  of  a  variance  between  it  and  the  one  set  forth,  and  that 
the  court  overruled  the  objection,  and  permitted  it  to  be  read.  The 
plaintiff  also  asked  the  court  to  instruct  the  jury,  that  they  must 
believe,  from  the  evidence,  that  the  forgery  was  committed  in 
Sangamon  county,  and  that  mere  evidence  of  attempting  to  pass  a 
forged  instrument,  was  not  ;)rM5^a/Wc^e  evidence  that  the  forgery 
was  committed  in  said  county.  This  the  court  also  refused,  and 
instructed  them,  that  if  they  believed  from  the  evidence  that  the 
note  was  forged  by  the  defendant,  and  that  he  attempted  to  pass  it 
in  Sangamon  county,  that  would  be  evidence  that  he  forged  it  there, 
in  the  absence  of  other  proof  where  it  was  forged.  This  was  also 
excepted  to.  After  verdict,  the  defendant  below  moved  an  arrest, 
because  the  instrument  in  the  indictment  is  not  within  the  statute, 
for  want  of  sufficient  averments  that  it  was   williiu   the  statute; 
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•\vliich  motion  the  court  also  overruled,  and  the  defendant  excepted, 
lie  also  moved  for  a  new  trial,  on  the  grounds  first  set  out  in  the 
bill  of  exceptions,  as  stated  above,  for  want  of  evidence  of  its  being 
forged  in  the  county  of  Sangaraon,  and  for  want  of  a  copy  of  it  in 
the  indictment.  The  court  also  denied  this  motion,  to  which  he 
excepted. 

It  was  proved  that  the  proraissors  in  the  note  lived  in  Shelby- 
ville,  Illinois,  but  there  was  no  witness  who  testified  where  the  for- 
gery was  committed.     The  plaintiff  in  error  assigns  five  errors: 

First.     The  admission  of  the  note  in  evidence; 

Second.     The  refusal  of  the  defendant's  instructions; 

Third.  The  instruction  given,  that  proof  of  defendant's  forging 
it,  and  attempt  to  pass  it  in  Sangamon,  would  be  evidence  that  he 
forged  it  there ; 

Fourth.     Overruling  the  motion  for  a  new  trial;  and 

Fifth.     The  overruling  the  motion  in  arrest. 

The  objection  to  the  reading  of  the  instrument  in  evidence,  is 
on  the  ground  of  variance,  and  that  it  is  not  a  promissory  note 
contemplated  by  the  statute. '  From  examination,  we  can 
not  discover  *the  variance  of  a  letter  between  the  instru-  [*366] 
ment  described  in  the  indictment,  and  the  one  set  out  in  the 
bill  of  exceptions,  and  read  in  evidence.  In  construing  contracts, 
the  law  is  always  anxious  to  ascertain  the  true  intent  and  meaning 
of  the  parties.''  Had  an  action  been  brought  upon  this  instrument, 
describing  it  as  a  promissory  note,  and  setting  it  out  on  the  face 
of  the  declaration,  could  the  court,  upon  demurrer,  hold,  as  is  con- 
tended here,  that  it  is  not  a  note,  but  a  memorandum  of  a  past 
contract  by  note,  merely  because  the  word  "promist,"  instead  of 
"  promise,"  is  in  it  ?  The  obvious  intention  and  meaning  of  the 
parties  would  be,  the  then  present  assumption  and  undertaking  to 
pay  at  a  future  day.  We  can  not  ascribe  any  other  meaning,  and 
give  it  validity.  Such  interpretation  should  always  be  sought  and 
given,  as  will  sustain  the  contract;  nam  verba  dehent  intelligi  cum 
effectu,  ut  res  tnagis  valeat  quam  joereat,^  and  so  as  not  to  annul  the 
agreement  of  the  parties.  The  same  rules  of  construction,  in  the 
ascertainment  of  the  character  of  the  contract,  and  the  meaning  of 
the  parties,  will  prevail  in  civil  and  criminal  cases. 

The  instrument  was  properly  described  as  a  promissory  note. 
But  if  the  contract  had  been  called  by  a  wrong  name,  and  yet  set 
forth  verbatim  et  literatim,  the  indictment  would  be  good,  and  the 
instrument  might  be  read,  if  it  should  be  such  an  one  on  its  face, 
as  of  which  forgery  could  be  committed;  misdescription  would  be 
otherwise.* 

Technical  exceptions  and  strict  constructions  have  been  estab- 
lished on  a  variety  of  points  and  principles,  the  reason  of  Avhich,  in 
the  advancement  of  the  criminal  justice  of  society,  we  are  unable  to 
discover,  if  reason  there  was.  A  plain  common  sense  principle, 
untrammelled  by  technicalities,  niceties,  and  distinctions,  ought  to 

»  R.  L.,  185;  Gale's  Stat.,  211.  2  Chit  on  Cont.,  19,  et  seq. 

3  Chit,  on  Cont.,  20. 

*  1  Chit.  C.  L.,  234,  note  B,  235,  and  note  A,  236-7. 
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suffice.  When  an  indictment  contains  a  plain,  distinct  charge  of  a 
crime,  that  any  and  every  one  might  understand,  it  ought  to  be- 
sufficient,  and  the  trial  of  the  merits  of  the  charge  should  proceed 
without  question  of  the  mode  and  language  in  which  it  is  made.. 
We  frequently  feel  compelled  to  yield  to  authoritative  adjudica- 
tions on  these  points,  while  it  is  obvious  to  every  one,  and  to  be 
regretted,  that  instead  of  furthering  justice,  they  facilitate  the 
escape  of  the  guilty.  The  legislature,  in  accordance  with  these 
views,  have  passed  an  act  repealing  the  common  law  to  a  consider- 
able extent,  and  simplifying  the  pleadings  in  indictments. '  There 
is  no  room,  however,  for  their  application  to  this  case,  as  it  is 
plainly  a  promissory  note  as  described,  accurately  set  forth,  and 
proved  by  a  note  corresponding  exactly  with  the  averments. 

The  refusal  of  the  first  instructions,  unaccompanied  with  explana- 
tory instructions,  would  clearly  have  been  error;  but  in  refusing 

the  instructions,  the  court  gave  others,  which  embrace  the 
[*367]    *correct  principle  of  law.     Proof  that  the  plaintiff  forged 

the  note  and  attempted  to  pass  it  in  Sangamon  county,  are 
facts  from  which  the  jury  might  infer  the  place  of  forgery.*^  It 
was  a  question  to  be  left  to  the  jury,  whether  he  forged  it  where 
he  attempted  to  pass  it,  or  elsewhere;  and,  in  the  absence  of  other 
proof,  they  would  be  warranted  in  saying  he  had  done  it  where  the 
venue  was  laid.  It  would  be  difficult  ever  to  prove  the  venue  of 
such  an  offense,  if  the  law  did  not  warrant  such  inferences  from 
established  facts.  The  court  only  instructed  that  it  would  be  evi- 
dence of  the  fact,  without  saying  what  degree,  whether  positive, 
conclusive,  or  prima  facie.  Eveiy  legal  inference,  and  every  fact 
or  circumstance  from  which  it  may  be  drawn,  can  not  be  less  than 
evidence,  in  some  degree;  and  such  is  the  purport  and  substance  of 
the  court's  instructions.  The  grounds  of  the  motion  for  a  new  trial, 
we  have  already  reviewed.  The  facts  in  the  record  do  not  sustain 
them,  as  the  copy  appears  to  be  exact;  and  the  Avarrantable  inference 
as  to  the  place  of  forgery,  is  sustained  by  the  facts. 

The  indictment  appears  upon  its  face  both  technically  and  sub- 
Btantially  correct,  and  therefore  the  last  error  is  not  well  taken. 
It  is  the  opinion  of  the  court  that  the  judgment  be  affirmed. 

Judgment  affirmed. 


iR  L.,  207;  Gale's  Stat.,  228. 
s  1  Stark  Ev.,  57,  et  seq.,  Q4r-Q. 
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Washington  Parkinson,  appellant,  v.  Alexander  P.  Trousdale, 

appellee. 

Appeal  from  Madison. 

While  courts  of  equity  will  entertain  a  bill  to  set-off  mutual  debts  by  judgment,  they  will 
not  extend  this  remedy  to  a  case  of  unliquidated  damages,"  the  recovery  of  which  is 
uncertain,   (o) 

Where  a  bill  in  chancery  is  dismissed  by  a  complainant,  "  without  prejudice,"  he  may  still 
avail  himself  of  all  errors  and  exceptions  appearing  upon  the  record,  antecedent  to  its 
dismissal.  (6) 

According  to  the  general  practice  of  courts  of  equity,  a  dissolution  of  an  injunction  is  a 
matter  of  course,  upon  filing  the  answer;  unless,  in  some  instances,  the  bill  is  sustained 
by  af&davits.  (c) 

Where  a  defendant  in  chancery  submits  to  answer,  he  must  respond  to  every  material 
allegation  in  the  bill. 

The  complainant  filed  his  bill  in  chancery  in  the  Madison  Cii'cuit  Court,  alleging  that  the 
defendant  had  recovered  a  judgment  against  him  in  said  court,  for  $1,000,  in_  an  action 
for  slander,  and  prayed  that  the  collection  of  the  judgment  might  be  enjoined,  until 
judgment  should  be  rendered  in  an  action  for  slander,  and  another  for  false  imprison- 
ment, which  he  had  instituted  against  the  defendant,  in  the  same  court,  and  that  the 
damages  he  might  recover  in  said  actions  might  be  set-off  against  said  judgment.  The 
bill  also  alleged  the  insolvency  of  the  defendant,  and  that  he  would  be  in  danger  of 
losing  his  damages  to  be  recovered  in  said  actions,  unless  they  could  be  set-off,  and  that 
he  could  prove  his  causes  of  action  against  the  defendant;  setting  forth  the 
particular  facts  he  could  prove.  The  defendant  answered  the  bill,  admitting 
the  judgment,  and  the  pendency  of  the  suits,  but  denying  *that  he  was  r*3GSl 
guilty  of  the  grievances  charged  against  him.    He  also  denied  his  insolv-     L  J 

ency,  and  alleged  that  before  the  filing  of  the  bill  he  had  assigned  one-half 
of  the  judgment,  for  a  valuable  consideration:    Held,  on  exception  to  the 
answer,  that  it  was  sufficient;  that  it  was  not  necessary  to  deny  the  particular  facts 
which  the  complainant  alleged  he  could  prove  to  sustain  his  action,  the  general  denial 
of  guilt  being  sufficient;  and  that  it  was  not  necessary  to  answer  whether  the  coni- 
plamant  would  be  in  danger  of  losing  the  damages  he  might  recover. 

This  cause  was  heard  in  the  court  below  at  the  April  term,  1842, 
before  the  Hon.  Sidney  Breese. 

tT.  Gillespie  and  L.  Trumbull,  for  the  appellant,  relied  upon  the 
following  points  and  authorities: 

If  a  defendant  answers  at  all,  he  must  answer  fully:  2  Mad. 
Chan.,  339,  and  authorities  there  cited.  A  defendant  who  submits 
to  answer  at  all,  must  answer  fully:  4  Johns.  Ch.  R.,  205;  1  Johns. 
Ch.  K,  65. 

Where  a  party  is  not  obliged  to  answer,  he  must  object  to 
answering  by  demurrer,  and  can  not,  by  answering,  object  to  answer: 
Selby  V.  helby,  4  Bro.  C.  C,  12;  3  Mad.  Ch.  R,  70. 

Admitting  even  that  the  bill  did  not  authorize  the  awarding  an 
injunction,  the  proper  mode  to  take  advantage  of  it  was  by  demur- 


Co)  A  court  of  equity  will  not  interfere  to  set-off  an  unliquidated  claim  against  a  judg- 
ment except  under  special  circumstances:     Wade  v.  Wade,  12  111.,  89. 

Nor  can  a  contingent  UabUity  be  off-set  against  a  judgment.  Henrichsen  v.  Reinback,  27 
ni.,295. 

(b)  Durant  v.  Essex  Co.,  7  Wal.  U.  S.  R.,  107. 

(c)  When  a  cause  came  on  for  hearing  on  bill,  answer  and  general  replication,  the  injunc- 
tion was  dissolved ;  the  motion  to  dissolve  the  injunction  being  held  a  hearing  on  the  plead- 
ings as  presented  and  without  proof,  the  answers  were  then  taken  to  be  true :  Reece  v. 
Darby,  4  Scam.,  159. 

But  in  Gray  v.  McCance,  11  111.,  325,  the  court  held  that  an  injunction  should  not  be  dis- 
solved and  a  bill  dismissed,  upon  the  filing  of  an  answer  not  under  oath,  and  without  evi- 
dence of  the  truth  of  the  facts  alleged  in  the  answer.  In  this  case  no  replication  had  been 
ffted. 

As  to  motion  to  dismiss  a  bUl  when  on  its  face  it  has  no  equity,  see  Fisher  v.  Stone,  ante, 
98,  and  note. 
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rer;  and  the  defendant  having  consented  to  answer,  the  court  was 
bound  to  give  the  proper  judgment  upon  the  exceptions. 

In  case  of  torts,  or  debts  that  can  not  be  set-off  under  the  statute, 
if  there  be  cross  actions,  the  superior  courts  will  allow  one  judg- 
ment to  set-off  against  the  other,  and  will  sometimes  even  stay  exe- 
cution in  an  action  till  judgment  has  been  obtained  by  the  defendant 
therein,  viz.,  a  cross  action,  so  as  to  enable  the  latter  afterwards  to 
obtain  such  set-off:  1  Chit.  Gen.  Pract.,  667j  4  Bing.,  16j  1  Bing., 
435. 

G.  T.  M.  Davis,  for  the  appellee. 

ScATES,  Justice,  delivered  the  opinion  of  the  court: 

At  the  September  term  of  the  Madison  Circuit  Court,  1841,  the 
defendant  recovered  of  the  plaintiff  $1,000  damages,  in  an  action 
for  slander.  At  the  same  term  the  plaintiff  filed  his  bill  in  chan- 
cery, and  obtained  an  injunction,  staying  the  collection  of  these 
damages.  The  bill  prayed  to  have  such  damages  as  he  might 
recover  in  an  action  for  slander,  and  an  action  for  malicious  prose- 
cution and  false  imprisonment,  then  pending  in  the  same  court, 
against  the  defendant,  set-off  against  the  defendant's  damages,  alleg- 
ing his  insolvency,  and  that  the  plaintiff  would  be  in  danger  of 
losing,  and  would  lose,  his  damages  so  to  be  recovered,  unless  they 
could  be  set-off  in  such  manner.  The  bill  also  charged  that  the 
plaintiff'  could  prove  in  the  action  of  slander,  the  speaking  of  action- 
able words  by  defendant,  and  that  he  prosecuted  plaintiff  before  a 
justice,  on  a  charge  of  perjury,  without  any  reasonable  cause,  and 
which  was  wholly  at  an  end,  and  he  discharged. 

The  defendant  filed  his  answer,  admitting  the  recovery  of 
[*369]  a  judgment  *against  the  plaintiff  for  $1,000  damages.  He 
also  admits  the  institution  of  the  two  several  suits  against 
him,  as  charged,  and  damages  laid  as  charged,  but  expressly  denies 
that  he  is  guilty  of  the  supposed  grievances,  as  charged.  He 
expressly  denies  his  insolvency,  but  charges  that  his  property  is  of 
greater  value  than  all  his  indebtedness.  He  further  answers,  that 
previous  to  the  filing  of  the  bill,  he  assigned,  for  a  good  and  valu- 
able consideration,  one-half  the  damages  so  recovered  to  one  Geo. 
T.M.  Davis. 

To  this  answer  the  plaintiff  excepted,  first,  because  he  did  not 
deny  that  he  had  charged  plaintiff  with  perjury  and  larceny,  and 
appeared  before  a  justice  of  the  peace,  and  prosecuted  the  plaintiff, 
on  a  charge  of  perjury,  etc.,  and  procured  his  arrest  and  imprison- 
ment, without  cause,  etc.;  ami,  secondly,  because  he  had  not 
answered  whether  the  plaintiff  would  be  in  danger  of  losing  the 
benefit  of  his  judgment  for  damages  to  be  recovered  in  said  actions. 

The  court  disallowed  these  exceptions,  and  on  motion  of  the 
defendant,  dissolved  the  injunction.  The  plaintiff  dismissed  the 
■bill,  without  prejudice,  and  prosecutes  this  appeal  to  correct  the 
following  errors,  assigned  by  him:  ' 

'     First.     Disallowing  the  exceptions  to  the  answer; 

tSecond.     Dissolving  the  injunction;  and 
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Third.     Dismissing  the  bill,  and  entering  a  decree  for  costs. 

In  order  to  determine  the  propriety  of  disallowing  the  exceptions, 
it  becomes  necessary  to  inquire,  what  are  the  material  allegations 
in  tliis  bill,  for  the  defendant  having  submitted  to  answer,  must 
respond  to  every  material  allegation.'  (This  rule  is  a  vexed  ques- 
tion, and  there  are  some  exceptions  to  it.) 

The  sole  ground  of  equity,  if  there  be  equity  at  all  on  the  face  of 
this  bill,  is  the  probable  danger  of  losing  his  damages,  on  account 
of  the  defendant's  insolvency,  and  the  injustice  of  jtermitting 
defendant  to  collect  of  him  $1,000  damages,  which  would  but  pay 
the  whole,  or  part  of  those  to  which  the  plaintiff  was  entitled.  In 
order  to  raise  this  equity,  the  complainant  must  show  that  he  has 
recovered  damages;  but  inasmuch  as  they  have  not  been  adjudged 
to  him,  he  sets  foi-th  the  pendency  of  his  actions,  in  Avhich  the 
defendant  is  charged  Avith  certain  wrongs  and  injuries.  Still  his 
clamor  may  be  false,  and  hence  the  necessity  of  reducing  to 
greater  certainty  these  unliquidated  damages.  For  which  purpose, 
his  own  oath  and  opinions  not  being  sufficient  to  entitle  him  to 
recover,  he  charges  the  existence  of  such  facts,  and  that  he  can 
prove  them  by  such  witnesses,  by  name,  as  will  entitle  him  to 
recover  them.  It  is  not  a  bill  of  discovery  of  evidence  to  maintain 
those  actions,  for,  upon  its  face,  it  shows  that  he  already  has  suffi- 
cient. The  disclosure  of  such  evidence  in  the  bill  is  only  to  show 
that  he  is  entitled  to  the  damages  claimed  for  the  trespasses  and 
wrongs  committed  by  the  defendant.  The  material  allega- 
tion, then,  is  the  *defendant's  commission  of  those  injuries.  [*3'70] 
The  defendant  might  admit  that  the  plaintiff  could  prove 
all  these  facts,  and  still  there  are  many  defenses  that  would  mani- 
fest his  innocence,  and  defeat  the  plaintiff's  right  to  recover  dam- 
r.ges.  In  the  first  action  he  might  justify  the  truth  of  the  words; 
he  might  show  a  release,  which  would  bar  the  recovery  in  the  lat- 
ter. The  full  answer  is  therefore  the  one  that  is  given,  that  he  is 
not  guilty  of  those  grievances  in  manner  and  form,  as  isomplained. 
This  Avould  be  a  good,  full,  and  sufficient  plea  to  the  actions,  and 
must  be  a  full  answer,  where  no  discovery  is  sought.  He  might 
admit  that  he  had  so  charged  the  plaintiff,  and  so  prosecuted  the 
plaintiff,  and  yet  upon  investigation,  such  reasons  might  appear  as 
would  disprove  his  guilt  and  manifest  his  innocence.  To  such  an 
allegation  no  answer  could  be  so  full  as  a  plea  of  the  general  issue, 
in  that  action  or  a  cognovit.  The  ground  taken  in  the  argument, 
that  the  defendant,  in  his  answer,  can  not  object  to  answering,  but 
must  do  so  by  demurrer,  unless  answering  fully  Avould  subject  him 
to  penalty  or  forfeiture,'^  does  not  apply  here,  because  such  is  not 
the  character  of  the  answer.  According  to  the  general  practice  in 
courts  of  equity,  a  dissolution  of  the  injunction  is  a  matter  of 
course,  upon  filing  the  answer,^  unless,  in  some  instances,  the  plain- 
tiff, by  filing  affidavits  sustaining  the   bill,  exceptions  to  answer, 

12  Mad.  Ch.,  339;  1  .Johns.  Ch  R,  65;  4  Johns.  Ch.  R.,  205. 

2  4Bro.  C.  C,  12:  2  Mad.  Ch.,  340. 

31  Mad.  Ch.,  127;  2  Mad.  Ch.,  226,  352,  363;    1  Cox,  163. 
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etc.,  may  defer  it.'  Tliere  were  none  filed,  and  the  dissolution  was 
proper  on  defendant's  motion;  the  answer  denying  all  equity,  affi- 
davits even  would  not  have  deferred  it.'' 

The  third  and  last  error  is  the  dismissal  of  the  bill  by  the  court. 
The  plaintiff  dismissed  his  own  bill,  it  is  true,  without  prejudice, 
which  would  save  him  the  benefit  of  all  the  exceptions  and  errors 
in  the  record.  It  does  not  follow,  as  a  matter  of  course,  that  the 
bill  will  be  dismissed  upon  dissolution  of  the  injunction.  The  prac- 
tice is  to  retain  the  bill,  if  there  be  any  ground  of  equitable  relief 
to  the  party.  The  court  might  dissolve  the  injunction,  and  refuse 
to  dismiss  the  bill;  and  always  will  where  the  whole  relief  does  not 
consist  in  the  continuance  of  the  injunction.  In  this  case  the  relief 
sought  was  the  set-off  of  damages  in  the  several  actions,  and  to 
secure  that  relief  to  the  party,  which  might  have  been  defeated  by 
a  transfer  in  the  meantime,  and  the  insolvency  of  the  defendant, 
an  injunction  is  sought.  The  bill  itself  is  sufficient  notice  to  all  the 
world,  so  as  to  defeat  any  transfer  subsequent  to  its  filing,^  and  the 
injunction  need  not  continue  for  that  purpose.  The  partial  assign- 
ment, before  bill  filed,  is  not  denied  by  affidavits,  nor  is  the  solv- 
ency of  defendant,  so  that  there  was  no  reason  to  continue  the 
injunction  to  enable  the  party  to  have  his  ultimate  relief 
*by  satisfaction  on  his  executions  at  law.  Still  the  bill,  by  [*371} 
the  practice  of  the  courts  of  equity,  might  have  been  retained 
to  decree  the  ultimate  relief,  if  any  could  be  given  under  the  cir- 
cumstances of  the  case. 

The  dismissal  was  then  the  party's  own  act,  and  his  reservation 
that  it  should  be  "  without  prejudice,"  did  not  raise  the  question 
whether  there  was  sufficient  in  the  bill  to  entitle  it  to  be  retained, 
but  simply  of  the  property  of  the  previous  proceedings. 

We  are  of  opinion,  however,  that  the  dismissal  of  the  bill 
itself  was  i^roper,  without  leave  of  the  plaintiff,  upon  filing  the 
answer,  inasmuch  as  no  ground  for  equitable  relief  is  set  out  in  the 
bill.  While  courts  of  equity  will  entertain  bills  to  set-off  mutual 
debts  by  judgment,  they  will  not  extend  this  remedy  to  a  case  of 
unliquidated  damages,  the  recovery  of  which  is  still  uncertain,  the 
evidence  to  support  the  recovery  not  being  a  proper  investigation 
for  a  court  of  equity. 

The  judgment  is  affirmed,  with  costs. 

Judginent  affirmed. 

>  2  Mad.  Ch.,  366.  8  2  Mad.  Ch.,  366. 

8  2  Mad.  Ch.,  189,  325-7;  2  A.tk.,  174;  11  Ves.,  195;  Amb.  676;  1  Ball  & 
Bea.,  167,  187-8;  2  Ves.  &  Bea.,  204-7;  1  Vern.,  318,  559;  13  Ves.,  120;  3 
Atk.,  392;  Bam.,  450. 


SPRINGFIELD.  371 


Greathouse  «.  Kipp. 


John  S.  Greathouse,  appellant,  v.  Thaolin  H.  H.  Kipp,  appellee. 

Appeal  from  Macoupin. 

Where  a  declaration  alleged  that  a  note  was  payable  to  the  plaintiff,  and  the  surname,  but 
only  the  initials  of  the  christian  name,  of  the  plaintiff,  were  written  in  the  note: 
Held,  that  the  production  of  the  note  sustained  the  declaration  without  further 
proof,  (a.) 

This  cause  was  lieard  in  the  court  below,  at  the  May  term,  1842, 
before  the  Hon.  Samuel  D.  Lockwood.  Judgment  was  rendered 
for  the  plaintiff  for  $104.77  and  costs  of  suit.  The  defendant 
appealed  to  this  court. 

tT.  Shields  and  >T.  C.  Co7iMing,  for  the  appellant. 

This  case  differs  from  those  of  Peyton  et  al.  v.  Tappan,  1  Scam., 
.'188,  and  13  Johns.,  486.  In  those  cases,  identity  of  parties  was 
proved.  That  the  mistake  is  fatal,  see  Chitty  on  Bills,  579;  2  Stark. 
Ev.,  241,  f  h;  17  Pickering,  200;  2  Bos.  &  Pul.,  281;  3  Eug.  Com. 
Law  Rep.,  401. 

John  M.  Palmer,  for  the  appellee. 

Treat,  Justice,  delivered  the  opinion  of  the  court: 
This  was  an  action  of  assumpsit,  commenced  by  Kipp  against 
Greathouse.  The  declaration  is  upon  a  promissory  note^ 
[*372]  alleging  *that  the  defendant  made  his  note,  and  thereby 
promised  to  pay  the  plaintiff  the  sum  of  money  therein 
specified.  The  declaration  also  contains  the  common  money 
counts.  Plea,  non  assumpsit.  The  cause  was  tried  by  the  court. 
On  the  trial,  the  plaintiff  offered  in  evidence  a  note  corresponding 
with  the  one  set  out  in  the  declaration,  payable  to  T.  H.  H.  Kipp. 
To  the  reading  of  the  note  the  defendant  objected,  but  the  court 
overruled  the  objection,  and  the  note  was  read  in  evidence,  and 
judgment  rendered  for  the  plaintiff  for  the  amount  thereof.  From 
this  judgment  Greathouse  has  appealed  to  this  court,  and  assigns 
for  error  the  decision  of  the  court,  in  permitting  the  note  to  be 
read  in  evidence.  This  court,  in  the  case  of  Peyton  et  al.  v.  Tap- 
pan,^  decided,  that  it  Avas  sufficient  to  allege  generally  in  the 
declaration,  that  the  note  was  payable  to  the  plaintiff,  without 
averring  that  it  was  made  payable  to  him  by  any  particular  name. 
In  that  case,  Alexander  Tappan  declared  generally  upon  a  note 
payable  to  him,  and  the  note  offered  in  evidence  was  payable  to  A. 
H.  Tappan.  The  court  permitted  the  plaintiff  to  prove  that  Alex- 
ander Tappan  and  A.  H.  Tappan  were  the  same  person,  and  gave 
jxidgment  on  the  note. 

In  this  case,  the  suit  is  brought  by  Thaolin  H.  H.  Kipp,  and  tlie 

»  Scam.,  388. 

'^  (o)  Accord  Pickney  v.  Pulsifer,  4  Gil.,  79;  Speer  v.  Craig,  22  El.,  433;  Lee  v.  Mendel,  40  111  . 
369;  Childa  v.  Davidson,  38  111.,  438;  Williams  v.  Baker,  67  111.,  238;  Boss  v.  Clawson,  -IT 
HL,  402. 
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note  in  possession  of  the  plaintiff,  and  by  her  offered  in  evidence, 
on  the  trial,  is  payable  to  T.  H.  H.  Kipp.  The  note  offered  in  evi- 
dence corresponds  entirely  with  the  note  declared  on,  with  the 
exception  that  the  christian  name  of  the  plaintiff  is  omitted. 

In  this  state  of  facts,  we  think  the  presumption  should  be,  that 
the  plaintiff  is  the  owner  of  the  note,  and  the  same  person  to  whom 
the  promise  was  made.  The  court  below  decided  correctly,  and  M^e 
affirm  its  judgment,  with  five  per  centum  damages  and  costs. 

Judgment  affirmed. 


William  G.  Grable,  appellant,  v.  Thomas  Margrave,  appellee. 

Appeal  from  Oallatin. 

In  an  action  to  recover  damages  for  the  seduction  of  a  daughter,  proof  of  the  condition  in 
life  and  pecuniary  ability  of  both  the  plaintiff  and  defendant,  is  properly  admitted  to 
go  to  the  jury,  (a)  In  such  an  action,  the  father  may  not  only  recover  the  damages  he 
has  sustamed,  by  the  loss  of  service,  and  the  payment  of  necessary  expenses,  but  the 
jury  may  award  him  compensation  for  the  disgrace  cast  upon  his  family,  and  the  loss 
of  the  society  and  comfort  of  his  daughter.  (6) 

This  cause  was  heard  in  the  court  below,  at  the  September  term, 
1841,  before  the  Hon.  Walter  B.  Scates  and  a  jury.  Verdict  and 
judgment  were  rendered  for  the  plaintiff  for  $300  damages.  The 
defendant  appealed  to  this  court. 

[*373]       *J.  Shields  and  J.  C.  ConMing,  for  the  appellant. 

A.  Lincoln,  for  the  appellee. 

Treat,  Justice,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  trespass  on  the  case,  instituted  in  the  Gal- 
latin Circuit  Court,  by  Margrave  against  Grable,  for  the  seduction 
of  the  daughter  of  Margrave.  On  the  trial,  the  court  permitted 
the  plaintiff  to  introduce  evidence  in  relation  to  the  pecuniary 
ability  of  the  defendant.  The  court  also  permitted  the  plaintiff  to 
introduce  evidence  tending  to  show  that  the  plaintiff  was  a  poor 
man,  in  a  pecuniary  point  of  view.  To  these  decisions  of  the  court, 
the  defendant  excepted,  and  judgment  having  passed  against  him, 
he  now  assigns  them  for  error. 

This  action  was  originally  given  to  the  master,  to  enable  him  to 
recover  damages  for  the  loss  of  service  occasioned  by  the  seduction 
of  his  servant.  He  was  restricted  in  his  recovery  to  the  damages 
resulting  from  the  loss  of  service.  The  loss  of  service  is  still  the 
legal  foundation  of  the  right  to  recovei-,  and  the  father  can  not 
maintain  the  action  without  averring  in  his  declaration,  and  proving 
on  the  trial,   that,  from  the   consequences   of   the   seduction,  bis 

(a)  Accord  White  v.  Murttand,  71  111.,  250. 

(6)  Damages  in  cases  of  seduction  may  be  exemplary:    Ball  v.  Bruce,  21  HI.,  161.      ^ 

304 


PROPERTY  OF 


Grable  v.  Margrave. 


daughter  is  less  able  to  perform  the  duties  of  servant.  But  the  rule 
of  damages  originally  governing  the  action  has,  for  a  long  time, 
been  so  far  extended  as  to  authorize  the  father  to  recover  damages 
beyond  the  mere  loss  of  service  and  expenses  consequent  on  the 
seduction.  Lord  Ellenborough,  in  the  case  of  Irvnn  v.  Deatman.,^ 
says,  however  difficult  it  may  be  to  reconcile  to  principle  the  giving 
of  greater  damages,  the  practice  is  become  inveterate,  and  can  not 
now  be  shaken.  In  Tullidge  v.  Wade,^  Chief  Justice  Wilmot 
remarks:  "  Actions  of  this  sort  are  brought  for  example's  sake,  and 
although  the  plaintiff's  loss,  in  this  case,  may  not  really  amount  to 
the  value  of  twenty  shillings,  yet  the  jury  have  done  right  in  giving 
liberal  damages."  The  court,  in  TlUetson  v.  Cheatham,^  quoting 
the  foregoing  decisions  with  approbation,  says:  "  The  actual  pecuni- 
ary damages,  in  actions  for  defamation,  as  well  as  in  other  actions 
for  torts,  can  rarely  be  computed,  and  are  never  the  sole  rule  of 
assessment."  And  it  has  been  repeatedly  held  that,  in  this  action, 
the  father  may  recover  not  only  the  damages  he  has  sustained  by 
the  loss  of  service,  and  the  payment  of  necessary  expenses,  but  the 
jury  may  award,  him  compensation  for  the  dishonor  and  disgrace 
cast  upon  him  and  his  family,  and  for  the  being  deprived  of  the 
society  and  comfort  of  his  daughter.  In  vindictive  actions,  and 
this  is  now  regarded  as  one,  the  jury  are  always  permitted  to  give 
damages  for  the  double  purpose  of  setting  an  example,  and  of  pun- 
ishing the  wrong-doer.  For  these  purposes,  proof  of  the  con- 
dition in  life,  and  circumstances,  *as  well  of  the  father  and  [*374] 
his  family,  as  of  the  party  committing  the  injury,  is  highly 
proper,  and  should  be  given  to  the  jury,  and  considered  by  them  in 
estimating  the  damages.^ 

The  pecuniary  ability  of  the  defendant  is  peculiarly  the  proper 
subject  of  inquiry.  If  the  jury  are  permitted  to  awe  others,  by  way 
of  the  example,  and  to  punish  the  defendant,  his  wealth  and  stand- 
ing in  society  will,  in  a  considerable  degree,  determine  the  amount 
of  damages.  A  verdict  which,  as  against  one  individual,  would  be 
sufficient  for  all  purposes,  would,  as  against  another,  be  scarcely 
felt,  by  reason  of  the  difference  in  their  ability  to  respond  in  dam- 
ages. The  court,  therefore,  decided  correctly,  in  admitting  the 
evidence  in  relation  to  the  pecuniary  ability  of  the  defendant. 
Upon  the  other  point,  we  are  clearly  of  the  opinion  the  court  decided 
right,  in  admitting  evidence  showing  the  pecuniary  condition  of  the 
plaintiff.  This  evidence  does  not  go  to  the  jury,  as  was  stated  in 
the  argument,  for  the  purpose  of  exciting  their  prejudices  in  favor 
of  the  plaintiff,  because  he  is  a  poor  man,  but  to  enable  them  to 
understand  fully  the  effect  of  the  injury  upon  him,  and  to  give  him 
such  damages  as  his  peculiar  condition  in  life  and  circumstances 
entitle  him  to  receive.  It  is  easily  perceived  how  a  poOr  man  would 
be  more  seriously  injured  by  the  loss  of  the  service  of  his  daughter, 
and  the  payment  of  expenses  necessarily  incurred  in  consequence  of 
her  seduction,  than  the  individual  more  favorably  circumstanced  as 

1 1  East.  ,24.  23  \Vils.  ,18.  3  3  .Johns. ,  56. 

*  2  Wils.,  206;  3  Jolms.,  56;  3  Stark.  Ev.,  1309;  4  Phil.  Ev.,  218. 
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to  property.     "With  the  one,  the  injury  might,  for  a  time,  deprive 
him  and  bis  family  of  many  of  the  necessaries  and  comforts  of  life; 
while,  with  the  other,  no  such  result  would  be  produced. 
The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgment  affirmed. 


Milton  Carpenter,  Treasurer  of  the  State  of  Illinois,  plaintiff  in 
error,  v.  Thomas  Mather,  defendant  in  error. 

Error  to  Sangamon. 

Where  a  statute  fixed  the  seat  of  government  at  Springfield,  upon  condition  that  the 
inhabitants  of  said  town  sliould  subscribe  a  certain  sum  of  money  towards  erecting  the 
State  House,  and  execute  their  bonds  for  the  payment  of  the  same:  Held,  that  a  bond 
given  under  such  statute  was  founded  upon  a  suflicient  consideration,  and  was  vaUd. 

J.  Lamborn,  Attorney-General,  for  the  plaintiff  in  error. 

J  B  Thomas,  for  the  defendant  in  error. 

[*375]        *DouGLAss,  Justice,  delivered  the  opinion  of  the  court: 

This  was  an  action  of  covenant,  upon  a  bond  executed  by 
Thomas  Mather  and  others,  under  the  fourth  section  of  "  An  act 
permanently  to  locate  the  seat  of  government  of  the  state  of  Illi- 
nois," approved  February  25,  1837.'  The  provision  to  said  section 
is  as  follows,  "That  this  act  shall  be  null  and  void  unless  the  sum 
of  fifty  thousand  dollars  be  donated  by  individuals,  and  secured  by 
bonds,  and  security  to  be  approved  by  the  governor,  and  made 
payable  to  the  state  treasurer,  to  become  due  at  such  times  as  the 
governor  shall  direct;  which  bonds  shall  be  executed  and  filed  with 
the  state  treasurer,  on  or  before  the  first  day  of  May  next;  and 
which  donation  is  especially  designed  to  meet  the  appropriation 
herein  before  made,  and  shall  be  applied  exclusively  and  immedi- 
ately to  that  object."  The  bond  is  set  out,  in  full  length,  in  the 
declaration,  and  is  in  strict  conformity  with  the  provisions  of  this 
section.  The  breaches  assigned  are,  that  the  said  Mather  did  not 
keep  and  perform  his  said  covenant,  but  broke  the  same  in  this,  to 
wit,  the  said  Mather  did  not  well  and  truly  pay  said  sum  of  $50,000, 
according  to  the  term  and  effect  of  said  covenant,  but  failed  and 
refused  to  pay  the  same,  and  the  said  sum  of  money  has  not  been 
paid  by  any  of  the  other  joint  and  several  obligors  of  said  covenant, 
according  to  the  terms  thereof;  and  the  plaintiff  avers,  that  at  the 
time  of  the  commencement  of  said  suit,  the  plaintiff  was  and  still 
is  the  treasurer  of  the  state  of  Illinois,  and  the  successor  of  said 
John  D.  AVhiteside,  in  said  office  of  treasurer;  all  of  which  is  to  the 
damage  of  said  plaintiff,  as  treasurer  of  the  state  of  Illinois,  $100,- 
000;  and  therefore  he  sues,  etc. 

1  Laws  of  1837,  331. 
SOfi 
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The  defendant  demurred  to  the  declaration,  and  filed  an  agree- 
ment between  the  parties  to  the  following  effect:  that  no  excep- 
tions be  taken  to  the  declaration,  on  account  of  the  bond's  being 
made  to  the  old  treasurer,  and  suit  being  commenced  in  the  name 
of  the  new  treasurer,  either  in  the  Circuit  Court  or  the  Supreme 
Court,  and  that  no  merely  technical  objections  be  made,  but  that 
the  demurrer  be  decided  upon  the  broad  principles  of  law  affecting 
the  consideration  and  nature  of  the  bond  upon  which  suit  is  brought, 
and  the  law  of  the  legislature  authorizing  such  bond  to  be  taken; 
and  that  either  party  may  take  the  case  to  the  Supreme  Court,  by 
writ  of  error,  the  other  party  waiving  service  of  a  scire  facias,  and 
agreeing  to  try  the  case  in  the  Supreme  Court,  at  the  December 
session  next,  without  waiving  any  of  the  rights  of  the  state,  or  the 
defendants,  and  that  judgment  pro  forma  be  given  by  the  Circuit 
Court  for  the  defendant. 

In  pursuance  of  this  agreement,  the  Circuit  Court  considered  and 
adjudged  that  the  defendant  go  hence  without  delay,  and  recover 
of  the  plaintiff  his  costs  in  this  behalf  expended. 

The  only  error  assigned  is  the  judgment  of  the  Circuit 
Court,  sustaining  *the  defendant's  demurrer  to  the  plaintiff's  [*3'76] 
declaration.  This  assignment  is  intended,  under  the  agree- 
ment of  the  parties,  to  impose  upon  this  court  the  duty  of  deter- 
mining the  legality  and  validity  of  the  bond  sued  on.  The  case 
has  been  submitted  without  argument,  and  but  one  authority  cited. 
That  is  the  case  of  The  Treasurer  of  the  State  of  Vermont  v.  Luther 
Cross. '  The  two  cases  are  precisely  alike  in  all  material  points. 
The  foundation  of  each  was  a  donation,  on  the  part  of  individuals, 
to  aid  in  the  construction  of  a  state  house,  in  pursuance  of  an  act 
of  the  legislature.  The  opinion  of  the  court  in  that  case  is  so  clearly 
applicable  to  the  case  under  consideration,  and  its  reasoning  so  just 
and  conclusive,  we  feel  inclined  to  adopt  it  on  the  pi'esent  occasion. 
The  court  says,  the  subscription  paper  contained  a  contract  between 
the  state  and  the  individual  subscribers,  and,  if  liable  to  none  of 
the  objections  which  have  been  urged,  must  be  enforced.  Here 
were  parties  in  esse,  capable  of  contracting.  If  the  subscription 
was  made  before  the  passing  of  the  act  of  the  legislature  in  1832, 
it  was  in  the  nature  of  a  proposition  to  the  state,  that  the  several 
subscribers  would  pay  the  several  sums  annexed  to  their  names,  if 
the  state  house  should  be  erected  in  Montpelier.  If  made  after  the 
passing  of  the  act,  it  may  be  considered  as  accepting  the  proposi- 
tion, emanating  from  the  legislature,  in  the  providing  clause  of  the 
first  section  of  the  act,  and  providing  the  funds  for  that  purpose. 
In  either  event,  when  the  terms  of  the  act  were  complied  with,  the 
contract  between  the  state  and  the  subscribers  was  mutual,  and 
equally  binding. 

From  the  decision  of  the  court  in  the  case  of  The  University  of 
Vermont  v.  Buell,^  it  appears  that  such  contracts  are  not  void  for 
want  of  consideration;  and  it  is  to  be  observed  that  all  the  cases 
from  Massachusetts,  which  the  defendants  have  read,  were  before 

'  9  Verm. ,  229.  2  2  Verm. ,  48. 
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the  court  on  the  hearing  of  the  case  against  Buell.  Of  the  pro- 
priety of  a  contract  of  this  kind,  between  the  state  and  individuals, 
it  does  not  become  us  either  to  inquire,  or  express  an  opinion. 
The  doings  of  the  legislature,  when  not  liable  to  constitutional 
objections,  are  to  be  respected  by  the  other  branches  of  the  gov- 
ernment, and  their  wisdom  or  propriety  are  not  to  be  questioned  by 
a  co-ordinate  branch.  The  propriety  of  any  particular  location  of 
public  buildings,  may  depend,  in  some  measure,  upon  the  sum  pro- 
posed to  be  given  by  the  citizens  of  any  place.  The  public  interest 
obviously  requires  that  such  location  should  be  made  with  a  view 
to  all  the  circumstances;  and  the  greater  or  less  burthen  to  the 
whole  state,  would  be  an  important  circumstance  to  be  taken  into 
consideration,  in  determining  between  several  places,  in  other 
respects  equally  convenient.  The  increased  value  of  the  property 
in  the  vicinity  of  public  buildings,  would  seem  to  require  that  those 

who  are  benefited,  should  contribute  some  part  of  the 
PSTV]    increase,  for  *the  purpose  of   erecting  them,  rather  than 

that  the  whole  advantage  should  accrue  to  them,  and  the 
expense  be  borne  by  the  citizens  generally.  We  can  see  no  founda- 
tion for  the  objection  made  to  this  subscription,  on  the  ground  of 
public  policy,  or  propriety.  These  views  apply  with  equal  force 
to  the  case  at  bar,  and  settle  the  question  of  the  legality  and 
validity  of  the  bond.  The  statute  authorized  the  taking  of  the 
bond,  and  the  benefits  to  be  realized,  in  consequence  of  the  location 
of  the  seat  of  government,  under  the  statute,  were  a  sufficient  con- 
sideration. 

The  judgment  of  the  Circuit  Court  is  therefore  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 
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Elizabeth  Coleman,  plaintiff  in  error,  v.  Eugenins  Frum,  defend- 
ant in  error. 

Error  to  Stark. 

A  bond  given  by  a  father  of  an  illegitimate  child  to  the  mother,  in  consideration  of  her 
ag:reemeiit  to  dismiss  a  prosecution  for  bastardy  pending  against  him,  is  founded 
upon  a  valid  consideration. 

Bastardy  is,  in  law,  but  a  misdemeanor,  which  may  be  compromised  or  compounded,  at 
the  discretion  of  the  parties  interested,  (a) 

This  was  a  suit  instituted  by  the  plaintiff  in  error  against  the 
defendant  in  error,  before  Washington  Frickle,  Esq.,  a  justice  of 
the  peace  of  Stark  county,  upon  the  following  agreement: 

"  February  27th,  181^1. 
"An  article  of  an  agreement  made  and  entered  into  between 
Elizabeth  Coleman  and  Eugenius  Frura,  both  of  the  county  of 
Stark,  and  state  of  Illinois,  witnesseth,  that  Elizabeth  Coleman,  of 
the  first  part,  for  the  consideration  hereinafter  mentioned,  agrees 
to  liberate  and  acquit  Eugenius  Frum,  of  the  second  part,  of  a  cer- 
tain complaint  of  bastardy,  which  said  E.  Coleman,  of  the  first  part, 
had  laid  in  against  him  at  E,  Frickle,  Esqr.'s,  and  stop  all  further 

(a)  A  prosecution  for  bastardy  is  a  civil  and  not  a  criminal  proceeding,  hence  a  mere 
preponderance  of  evidence  is  sufficient  to  warrant  a  conviction:  Mann  v.  The  People  35 
111.,  467;  Malony  v.  The  People,  33  111.,  63;  Allison  v.  The  People,  45  Dl.,  37;  The  People  v 
Starr,  50  111.,  52;  Davis  v.  The  People,  Id.,  19;);  Thd  People  v.  Christman,  66  HI.,  163;  Peale 
V.  The  People,  76  111.,  289;  Lewis  v.  The  People,  82  HI.,  104. 

Although  a  prosecution  for  bastardy  is  so  far  a  civil  suit  that  it  may  be  compromised,  yet 
iu  form  and  effect  it  is  essentially  a  criminal  proceeding.  Holconib  v.  The  People,  79  III . 
409. 

An  officer  who  negligently  permits  the  escape  of  a  prisoner,  arrested  under  the  bastardy 
act,  is  liable  to  the  complainant  for  damages:    Pease  v.  Hubbard,  37  HI.,  257. 
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proceedings  against  said  Frnra,  concerning  said  bastardy.  For 
which,  said  Eugenius  Frum,  of  the  second  jjart,  agrees  to  pay  Eli- 
zabeth Coleman,  of  the  first  part,  the  sum  of  sixty  dolLars,  as  fol- 
lows, to  wit,  ten  dollars  on  the  first  day  of  April  next,  ten  on  the 
first  of  May  next,  the  balance  on  the  first  of  April,  1842.     Said  E. 

Frum  further  agrees  to  let  the  said  Elizabeth  Coleman  keep 
[*379]    said  *child,  which  she  is  now  pregnant  with,  and  never  take 

or  cause  to  be  taken  said  child  from  her.  Said  Frum  further 
agrees  to  pay  the  costs  accrued  on  said  complaint  of  bastardy. 

her 

"Elizabeth^  Coleman.  \_Seal.'\ 

mark. 

*'  Eugenius  Fkum.  \_Seal.'\ 

"  Signed  and  delivered  in  " 
presence  of 
"Edward  Feickle." 

The  justice  rendered  judgment  in  favor  of  the  plaintiff,  for  $40 
debt,  and  |3.06  costs  of  suit.  The  defendant  appealed  to  the  Stark 
Circuit  Court,  where  the  cause  was  tried  at  the  October  term,  1842, 
before  the  Hon.  John  Dean  Caton,  without  the  intervention  of  a 

j"iT- 

The  bill  of  exceptions  shows  that  "  the  only  evidence  produced 
Tipon  the  trial  was  the  agreement  ,  and  the  admission  that  the  com- 
plaint for  bastardy,  mentioned  in  the  said  agreement,  was  a  com- 
plaint made  by  the  said  Elizabeth  Coleman  against  the  said 
Eugenius  Frum,  for  begetting  the  said  Elizabeth  Coleman  with  an 
illegitimate  child,  before  the  said  Edward  Frickle,  one  of  the  jus- 
tices of  the  peace  of  the  county  of  Stark."  The  court  nonsuited 
the  plaintiff,  and  rendered  a  judgment  for  the  defendant  for  the 
costs  of  suit.  The  plaintiff  appealed  to  this  court,  and  assigned  for 
error  the  judgment  of  said  court. 

N".  H.  Purple  and  II.  0.  3Ierriman,  for  the  plaintiff  in  error: 
The  parties  to  a  qui  tarn  action  may  lawfully  agree,  the  plaintiff 
to  discontinue  the  suit,  and  the  defendant  to  pay  the  costs,  for  dis- 
continuing is  not  compromising,  or  compounding  a  j^opular  action, 
within  the  "Act  to  redress  disorders  by  common  informers,"  and  is 
not  an  offense;  neither  is  the  payment  of  costs  by  the  defendant  a 
composition:  Ilaskins  v.  JSfewcomb,  2  Johns.,  405. 

It  is  in  the  discretion  of  the  court,  under  the  statute,  to  allow  the 
infoi'raer,  or  plaintiff,  to  compound  on  such  terms  as  he  thinks  fit: 
Bradway  v.  Worthy,  9  Johns.,  251;  Casioell  v.  Allen,  10  Johns., 
118.  A  bond  given  in  consideration  of  post  cohabitation,  is  good, 
because  it  shall  be  intended  as  a  comjjensation  for  the  Avrong  done: 
Marchioness  of  Annandale  v.  Harris,  2  P.  Wms.,  432;  Priest  v. 
Parrot,  2  Ves.,  160;  Gray  v.' Mathiors,  5  Ves.  Jun.,  286;  Wheat, 
Selw.,  456;  Comyn  on  Cont.,  55;  3  Chit.  Pract.,  693. 

Onslow  Peters,  for  the  defendant  in  error. 
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Wilson,  Chief  Justice,  delivered  the  opinion  of  the  court. 

The  only  question  to  be  determined  in  this  case  is,  as  to  the 
legality  of  a  contract  entered  into  between  the  mother  of  an  ille- 
gitimate child,  and  the  reputed  father,  by  the  terms  of  which  she 
agreed  to  dismiss  a  complaint  preferred  by  herself,  before  a  justice 
of  the  peace,  against  the  reputed  father,  for  the  suj^port  of  their 
offspring,  and  he,  in  consideration  thereof,  agreed  to  pay  her  a 
stipulated  sum. 

*We  can  perceive  no  objection  to  the  legality  of  this  con-  [380*] 
contract.  The  statute  authorizing  the  proceedings  before 
the  justice,  was  intended  to  enable  the  mother  of  an  illegitimate 
-child  to  compel  the  father  to  conti'ibute  to  its  support.  When, 
therefore,  he  acknowledges  his  obligation,  and,  for  the  purpose  of 
obviating  the  trouble  and  expense  of  legal  proceedings,  voluntarily 
stipulates  to  do  that  which  he  might  by  law  be  compelled  to  do,  the 
ends  of  justice  are  attained,  and  the  objects  of  the  law  are  accom- 
plished, by  enforcing  his  undertaking. 

■It  is  urged,  however,  that  this  contract  is  illegal,  upon  the  ground 
that  its  object  is  to  compound  a  prosecution  designed  to  secure  the 
public  against  the  expense  of  maintaining  illegitimate  children. 
This  position  is  untenable;  for  whatever  may  be  the  grade  of  the 
offense,  in  a  moral  point  of  view,  in  a  legal  one  it  certainly  does 
not  rank  higher  than  a  misdemeanor,  which  may  be  compromised 
or  compounded  at  the  discretion  of  the  parties  interested,  [a)  Had 
the  legislature  regarded  the  interest  of  the  public  otherwise  than 
incidentally  involved  in  a  proceeding  like  the  one  dismissed,  it 
"would  have  provided  efficient  means  for  the  protection  of  that  inter- 
est, and  not  left  it  in  the  sole  discretion  of  the  mother  of  an  ille- 
gitimate, to  compel  the  father  to  pi'ovide  for  its  support  and  edu- 
cation. 

Inasmuch,  therefore,  as  the  suit  referred  to  was  in  the  entire  con- 
trol of  the  complainant  (until  after  judgment  at  least),  its  dismissal 
constituted  a  valid  consideration  for  the  undertaking  of  the  defend- 
ant, and  the  judgment  of  nonsuit  must  be  reversed,  and  the  cause 
remanded  for  trial,  in  accordance  with  this  opinion. 

(Judgment  reversed. 

(a)  1  Bish.  Crim.  Law,  §  501. 
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Charles  Ballance,  plaintiff  in  error,  v.  Jamison  Samuel  et  al., 
defendants  in  error. 

Error  to  Peoria, 

Where  one  of  the  joint  makers  of  a  contract  dies,  his  executor  or  administrator  is  dis- 
charged at  law:  and  an  action  can  be  mamtained  only  against  the  survivor,  (a) 

Semble,  That  the  rule  is  different  in  relation  to  contracts  which  are  joint  and  several. 

Where  a  writ  of  attachment  is  sued  out  against  two  partners,  and  levied  upon  the  real 
estate  of  one  only,  and  he  dies,  the  suit  abates  as  to  him,  and  cannot  proceed  as  to  the 
other  defendant,  for  want  of  jurisdiction.  Nor  can  a  scire  facias  issue  against  the 
legal  representatives  of  the  deceased  partner,  because  an  action  at  law  cannot  bn 
maintained  against  them  and  the  survivor,  as  joint  deiendants. 

Where  the  Circuit  Court  sustains  a  motion  to  dismiss  an  attachment  against  two  partners, 
upon  the  ground  that  the  property  attached  was  the  property  of  one  of  the  defend- 
ants who  has  deceased,  the  Supreme  Court  will  presume  that  sufficient  evidence  of 
that  fact  was  produced,  on  the  motion,  unless  the  contrary  apjiears.  A  party 
objecting  to  such  motion  for  want  of  evidence  of  such  fact,  should  spread  the  evi- 
dence upon  a  bill  of  exceptions,  if  he  wish  to  avail  himself  of  the  objection  in  the 
appellate  court. 
It  is  not  error  to  dismiss  a  suit  by  attachmpnt.  against  two  defendants,  upon 

[*38ll  motion,  *where  the  defendant  whose  property  was  alone  attached,  has  died, 

J  and  the  suit  has  abated  as  to  him.    Sed  quere.  Whether  in  such  case  a. 

motion  for  an  alias  writ  of  attachment  against  the  survivor,  or  against  the 
garnishee,  ought  not  to  be  sustained. 
Jurisdiction  to  hear  and  determine  a  cause,  in  a  suit  by  attachment,  where  no  appearance 
is  entered  by  the  defendant,  is  obtained  only  by  the  service  of  the  writ. 

This  cause  was  heard  in  the  court  below  at  the  April  term,  1842, 
before  the  Hon.  Thomas  Ford.  The  plaintiff  brought  the  cause  to 
this  court  by  writ  of  error.  The  facts  are  stated  in  the  opinion  of 
the  court. 

Charles  ballance,  x>'>'0  se. 

JE.  JV.  Powell  and  Wm  F.  Bryan,  for  the  defendants  in  error: 

"In  case  of  joint  contracts,  or  by  partners,  if  one  of  the  parties 
die,  his  executor  or  administrator  is  discharged  at  law,  and  the  sur- 
vivor alone  can  be  sued:  1  Chit.  Plead.,  57,  note  99;  Foster  et  al. 
V.  Jlooper^s  Admh-s,  2  Mass.,  572;  AtweWs  Admh-s  v.  Milton,  4 
Hen.  &  Mun.,  253;  Chandler's  Fx'rs  v.  JVeaPs  Ex'rs,  2  Hen.  & 
Mun.,  124;  Braxton' sAdmh's  v.  Jlili/ard,  2  Mun.,  49. 

"  So  if  one  of  several  partners  die,  the  action  must  be  brought 
against  the  survivors.  And  if  the  executor  of  the  deceased  partner 
be  joined,  he  may  either  plead  the  survivorship  in  bar,  or  give  it  in 
evidence,  under  the  general  issue:  CoUyer  on  Part.,  427;  Gow  on 
Part.,  172. 

"  If  the  contract  be  several,  or  joint  and  several,  the  executor  of 
the  deceased  may  be  sued  in  a  separate  action:  2  Burr,  1190.  But 
he  can  not  be  sued  jointly  Avith  the  survivor,  because  one  is  to  be 
charged  de  bonis  testatoris,  and  the  other  de  bonis  jyroprlis  :  1  Chit. 
Plead.,  57;  Carth.,  171;  2  Lev.,  228;  2  Vin.  Abr.,  67-70. 

"The  twenty-second   section'    of   the  'Act  concerning   attach- 

1  R  L.,  91;  Gale's  Stat.,  71. 

(a)  Accord  Powellv.  Kettelle,  1  Gil.,  491;  Conover  v.  Hill,  76  111.,  .342;  Moore  v.  Rogers,  19 
ni.,  347. 
See  also  Ladd  v.  Griswold,  4  Gil.,  3.5;  The  People  v.  Wliile,  11  111.,  3il. 
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ments,'  only  authorizes  such  proceedings  as  the  plaintiff  has  insti- 
tuted, 'where  the  cause  of  action  would  survive  to  the  executor  or 
administi-ator,'  Here,  in  this  case,  the  executor  or  administrator  of 
Churchill  Samuel  was  discharged  at  law,  and  the  suit  could  not  be 
revived  by  scii'e  facias.  It  never  could  have  been  the  intention  of 
the  legislature  to  change  the  rights  and  liabilities  of  parties  in  such 
cases.  The  plaintiff  has  clearly  misconceived  the  law,  in  issuing 
the  scire  facias,  and  the  court  below  did  right  in  quashing  it;  for, 
if  the  suit  had  proceeded,  the  judgments  against  the  parties  would 
necessarily  have  to  be  different,  and  there  would  clearly  be  a  mis- 
joinder of  action." 

Treat,  Justice,  delivered  the  opinion  of  the  court: 
This  was  a  proceeding  by  attachment,  instituted  in  the  Peoria 
Circuit  Court,  by  Ballance  against  Jamison  Samuel  and 
Churchill  *Samuel,  non-residents  of  this  state.  The  declar-  [*382] 
ation  is  in  assumpsit,  on  a  bill  of  exchange  drawn  on  and 
accepted  by  Samuels,  as  partners.  Notice  of  the  pendency  of  the 
proceeding  was  given  by  publication,  and  the  writ  of  attachment 
was  levied  on  certain  real  estate.  At  the  succeeding  term,  it  was 
suggested  by  the  defendants'  counsel,  and  admitted  by  the  plaintiff, 
that  Churchill  Samuel  had  died  subsequent  to  the  commencement 
of  the  suit,  and  an  order  was  made  by  the  court  that  the  suit  pro- 
ceed against  his  co-defendant,  Jamison  Samuel,  as  survivor.  A 
motion  was  then  made  to  dismiss  the  suit,  on  the  ground  that  the 
■court  had  no  jurisdiction,  the  real  estate  attached  being  the  sole 
property  of  Churchill  Samuel.  A  continuance  was  had,  without  a 
decision  of  the  motion.  Subsequently,  and  in  vacation,  the  plain- 
tiff filed  an  afiidavit,  showing  the  non-residence  of  the  widow  and 
heirs  of  Churchill  Samuel,  and  a  scire  facias  was  issued  against 
them,  and  notice  thereof  given,  by  publication.  At  the  ensuing 
term,  the  defendants'  counsel  moved  the  court  to  quash  the  scire 
facias,  and  the  motion  was  sustained.  The  motion  to  dismiss,  for 
want  of  jurisdiction,  was  then  heard  and  sustained,  and  judgment 
rendered  against  the  plaintiff,  for  costs.  To  reverse  this  judgment, 
he  prosecutes  a  writ  of  error,  and  the  decision  of  the  court,  in 
quashing  the  scire  facias  against  the  heirs  of  Churchill  Samuel,  and 
in  dismissing  the  suit  as  against  Jamison  Samuel,  are  assigned  for 
«rror. 

The  twenty-second  section  of  the  attachment  act,'  provides  that 
suits  by  attachment  shall  not  abate  by  the  death  of  either  perty, 
where  the  cause  of  action  survives  to  the  executor  or  administrator, 
but  the  death  being  suggested  on  the  record,  the  case  shall  proceed 
under  the  following  regulations:  Whei*e  the  plaintiff  dies,  his  exe- 
cutor or  administrator  may,  within  three  months  after  obtaining 
letters  testamentary,  or  of  administration,  cause  a  scire  facias  to  be 
issued,  giving  notice  of  his  intention  to  become  a  party  to  the  suit, 
and  upon  proof  of  publication  thereof,  he  may  be  made  a  plaintiff 
to  the  suit,  which  is  thereafter  to   be  prosecuted   in   his  name. 

»R  L.,  91;  Gale's  Stat.,  71. 
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Where  the  defendant  dies,  a  scire  facias  may  issue,  after  the  expir- 
ation of  two  months,  to  his  legal  representatives,  notifying  them  of 
the  pendency  of  the  attachment,  and  of  the  intention  of  the  plain- 
tiff to  proceed  with  the  case,  and  upon  proof  of  the  publication 
thereof,  the  plaintiff  is  authorized  to  proceed  with  the  attachment, 
as  if  such  death  had  not  taken  place.  Under  this  provision  of  the 
statute  the  plaintiff  in  attachment  can  not  proceed  by  scire  facias, 
to  revive  the  suit  against  the  representatives  of  the  deceased 
defendant,  unless  the  cause  of  action  survives  to  his  executor  or 
administrator.  The  point  presented  by  the  first  assignment  of 
error,    therefore,    depends   upon   the  inquiry,    whether   the   cause 

of  action  in  the  present  case  survived  against  the  personal 
[*383]    *representatives  of  Churchill  Samuel.     A  reference  to  a  few 

well  recognized  principles  of  the  law,  will  fully  determine- 
the  question.  In  the  case  of  joint  contracts,  where  one  of  the  par- 
ties dies,  his  executor  or  administrator  is  discharged  at  law,  and  the 
surviving  joint  contractor  can  alone  be  sued.  So,  in  cases  of  part- 
nership, if  one  of  the  partners  die,  the  action  must  be  brought 
against  the  survivor.  IJpon  the  dissolution,  by  death,  the  surviv- 
ing partner  is  alone  liable  to  be  sued  at  law,  he  being  entitled  to 
the  whole  of  the  effects  of  the  firm,  and  responsible  to  the  creditors 
for  all  of  the  demands  against  it.  If  the  creditors  of  the  firm  seek 
to  reach  the  assets  of  the  deceased  partner,  they  must  resort  to 
equity.  The  rule,  however,  is  different  in  relation  to  contracts  that 
are  several,  or  joint  and  several.  In  such  cases  the  executor  or 
administrator  is  suable  in  a  separate  action,  but  can  not  be  joined 
with  the  survivor,  for  the  reason  that  one  is  to  be  charged  in  his 
own  right,  the  other  in  the  right  of  his  testator  or  intestate.  The 
judgment  can  not  be  joint,  because  one  is  liable  personally,  the 
other  in  his  representative  capacity,  to  the  extent  of  assets  in  his 
hands.'  In  this  case,  the  action  did  not  survive,  as  against  the 
representatives  of  Churchill  Samuel,  but  could  only  be  prosecuted 
against  the  surviving  partner,  and  the  court  decided  correctly  in 
quashing  the  scire  facias,  as  having  improperly  issued. 

It  remains  to  be  considered,  whether  the  court  erred  in  dismiss- 
ing the  attachment  as  to  Jamison  Samuel.  This  question  may  be 
satisfactorily  determined,  by  reference  to  the  thirteenth  and  nine- 
teenth sections  of  the  attachment  act,  which  regulate  the  judgment 
and  the  proceedings  on  the  execution.  The  thirteenth  section  pro- 
vides, that  where  the  attachment  shall  be  returned  executed,  and 
the  estate  attached  shall  not  be  replevied,  or  defense  made,  the 
plaintiff  shall  be  entitled  to  judgment  for  his  whole  debt  and  costs, 
and  execution  shall  issue  as  in  other  cases  of  debt.  Although  the 
judgment  is  in  form  against  the  defendant,  still  it  is  only  regarded 
as  a  judgment  in  rem;  for,  by  the  nineteenth  section,  no  execution 
can  issue  on  the  judgment,  except  against  the  property  on  which 
the  attachment  was  served,  and  against  a  garnishee  who  has  money 
or  property  of  the  defendant  in  his  hands.  Where  the  defendant 
is  not  personally  served  with  the  writ  of  attachment,  and  fails  to 

» 1  Chit.  Plead.,  57;  Gow  on  Part.,  173;  3  Kent's  Com.,  63. 
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enter  his  appearance  to  the  action,  the  court  can  not  hear  the  cause, 
and  render  judgment  against  him,  without  service  of  the  attachment 
on  his  property,  or  on  a  garnishee  who  is  charged  with  having  pro- 
perty in  his  possession  belonging  to  the  defendant,  or  with  being 
indebted  to  him.  It  is  this  service  which  gives  the  court  jurisdic- 
tion to  hear  and  detei'mine  the  cause.  Without  it,  the  court  has  no 
more  jurisdiction  than  in  the  ordinary  action  by  summons,  where 
the  defendant  is  not  served  with  the  process.  The  court  can  only 
act  by  dismissing  or  continuing  the  cause.  In  this  case 
*a  motion  was  made  to  dismiss  the  suit,  because  no  service  [*384] 
of  the  attachment  was  made  on  the  property  of  Jamison 
Samuel,  who  was  the  sole  defendant  after  the  death  of  Churchill 
Samuel,  The  court  sustained  the  motion,  and  in  the  absence  of  any 
proof  to  the  contrary,  we  are  bound  to  presume,  upon  testimony 
showing,  that  the  property  attached  was  the  individual  property  of 
Churchill  Samuel.  It  may  have  been  shown,  on  the  hearing  of  the 
motion,  by  incontrovertible  evidence,  that  the  property  in  question 
was  the  sole  property  of  the  deceased  defendant.  If  the  court 
decided  the  motion  without  evidence,  or  upon  insufficient  evidence, 
it  was  the  duty  of  the  plaintiff  to  have  tendered  his  bill  of  excep- 
tions, and  spread  the  facts  on  the  record.  A  party  who  complains 
that  a  decision  is  against  evidence,  should  have  the  testimony  incor- 
porated in  the  record,  so  that  the  appellate  court  may  determine 
whether  the  decision  is  erroneous  or  not.  Upon  the  facts  presented 
in  the  record,  we  can  not  say  the  court  erred  in  dismissing  the 
attachment.  If  the  plaintiff  had  asked  for  an  alias  attachment,  or 
for  process  against  a  garnishee,  it  might  have  been  the  duty  of  the 
court  to  have  ordered  it,  and  continued  the  cause;  but  it  does  not 
appear  that  he  made  any  such  application. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

ScATES,  Justice,  delivered  the  following  separate  opinion: 
I  concur  in  all  the  resolutions  of  the  court,  except  the  last,  affirm- 
ing the  decision  of  the  court  below,  in  sustaining  the  motion  to 
dismiss  for  want  of  jurisdiction.  Jamison  Samuel  had  a  right  to 
enter  half  appearance,  to  object  to  the  sufficiency  of  the  service  as 
to  himself,  which  he  did,  and  sustained,  by  showing  that  the  pro- 
perty levied  on  did  not  belong  to  him,  and  that  for  want  of  a  leA'y, 
or  service  on  a  garnishee,  the  publication  of  notice  of  the  pendency 
of  the  suit  was  not  such  a  service  as  would  entitle  the  plaintiff  to 
proceed.  Having  done  this,  he  was  not  in  court,  and  had  no  right 
to  make  any  other  motion,  without  entering  some  appeai-ance.  In 
the  order  of  pleading,  the  first  plea  would  be  to  the  jurisdiction  of 
the  court, '  But  for  this  purpose,  he  must  admit  or  waive  service 
of  notice.  The  actual  personal  service  of  the  attachment  would 
supersede  the  necessity  of  service  by  levy  and  publication,  and  the 
suit  would  proceed  as  an  ordinary  one.''  The  defendant  can  not, 
therefore,  appear  and  plead  to  the  jurisdiction  a  want  of  service, 
when  he  waives  service  by  that  very  appearance.     If,  then,  by  the 

I  1  Chit.  Plead.,  474.  2  R.  L.,  92;  Gale's  Stat.,  63,  sees.  1,  7. 
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appearance  to  make  the  plea,  he  remove  the  grounds  of  the  plea,  it 
was  error  in  the  court  to  sustain  it.  It  would  also  be  erroneous  for 
the  court,  of  its  own  mere  motion,  to  nonsuit  a  plaintiff  before 
service,  actual  or  constructive,  if  he  was  not  in  default  in  prose- 
cuting his  suit. 

Again  there  is  no  distinction  as  to  the  jurisdiction  of  the 
[*385]  court  *before  service,  between  actions  in  Avhich  actual  or  con- 
structive service  is  to  be  made.  In  neither  Avould  the  jurisdic- 
tion to  entertain  the  suit,  be  ousted  by  a  failure,  inability,  or 
neglect  to  serve  the  process.  In  both  the  service  is  indispensable, 
to  give  the  court  jurisdiction  to  j^voceed  to  adjudicate.  Wliether, 
therefore,  the  motion  or  plea  to  the  jurisdiction  is  a  Avaiving  of 
service  by  appearance,  or  not,  the  court  had  jurisdiction  OA^er  the 
cause  of  action  to  award  other  process  to  obtain  service,  so  as  to 
give  it  jurisdiction  over  the  person  or  property.'  A  contrary 
doctrine  would  enable  a  defendant  in  any  suit,  before  service,  to 
come  in  and  dismiss  it  on  the  same  ground,  for  want  of  jurisdiction. 
I  am,  therefore,  of  opinion  that  the  judgment  below,  dismissing 
the  suit  for  want  of  jurisdiction,  ought  to  be  reversed. 

Judgment  affirmed. 


John  Sappington,  plaintiff  in  error,  v.  Thomas  Pulliam,  defend- 
ant in  error. 

Eiror  to  St.  Glair. 

The  statute  of  Illinois  makes  promissory  notes,  bonds,  etc.,  assigrnable,  though  they  con- 
tain no  words  of  negotiability;  and,  therefore,  in  a  declaration  by  the  paj-ee  or  obligee, 
upon  a  bond  or  promissory  note,  payable  to  A  B  "or  order,"  "or  bearer,"  it  is  unnec- 
essary to  allege  these  words;  and  their  omission  would  not  constitute  a  variance 
between  the  declaration  and  proof.  It  is  sufficient  to  declare  upon  a  note  or  bond 
according  to  its  legal  effect,  (a) 

This  cause  Avas  heard  in  the  court  beloAV,  at  the  September  term, 
1842,  before  the  Hon.  Sidney  Breese,  without  a  jury.  Judgment 
was  rendered  for  the  defendant,  and  the  plaintiff  brought  the  cause 
to  this  court  by  writ  of  error. 

>7.  L.  D.  Morrison.,  for  the  plaintiff  in  error,  cited  1  Blackf.,  41; 
Chit,  on  Bills,  583,  588;  5  East.,  476;  R.  L.,  482;  1  Scam.,  388, 
451;  2  Scam.,  302. 

Zi.  Trumbull,  for  the  defendant  in  error. 

ScATES,  Justice,  delivered  the  opinion  of  the  court: 
John  Sappington  filed   his   declaration   in   debt,  containing  two 
counts,  against  Thomas  Pulliam.     In  the  first,  he  declared  upon  an 

1  R.  L.,  88;  Gale's  Stat.,  68,  sees.  14,  72,  sec  30. 

(o)  See  Holborn  v.  Arttis,  ante,  344,  note  (d).    The  principal  case  is  followed  in  Crittenr- 

den  V.  trench,  21  111.,  598. 
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obligation  executed  to  him  by  the  defendant  for  $83,  for  vahie 
received;  in  the  second,  upon  a  promissory  note,  executed  in  like 
manner,  for  S63.25,  for  value  received.  Pleas,  general  issue,  which 
were  submitted  to  the  court.  Upon  the  trial,  the  plaintiff 
"''offered  in  evidence  a  writing  obligatory,  and  a  promissory  [*386] 
note;  the  former  being  made  to  "Dr.  John  Sappington,  of 
Saline  county.,  Mo.,  or  order;"  the  latter,  to  the  same,  "  or  bearer." 
To  the  introduction  of  these  in  evidence,  the  defendant  objected, 
on  the  ground  of  variance,  and  the  court  sustained  the  objection, 
nnd  excluded  them,  to  which  the  plaintiff  excepted,  and  set  them 
forth  in  his  bill  of  exceptions,  and  assigns  for  error  this  opinion  of 
the  court  below: 

By  our  statute,'  these,  together  with  many  other  instruments  in 
writing,  with  and  without  seal,  for  the  payment  of  money,  or  prop- 
erty, are  made  assignable,  by  indorsement  in  writing,  so  as  to  trans- 
fer the  property  and  right  of  action  to  the  assignee.  At  the  com- 
mon law,  such  contracts  were  not  assignable,  without  words  of 
negotiability;  the  policy  of  the  law  prohibiting  the  assignment  of 
choses  in  action,  apprehending  that  it  would  promote  litigation, 
and  enable  the  rich  to  oppress  the  poor,  if  they  might  buy  men's 
rights  of  action  or  law  suits.  To  the  simple  transactions  of  the 
uncommercial  ages,  in  which  these  principles  were  laid  down,  they 
fully  applied,  and  the  reasoning  was  sound.  With  Avords  of  nego- 
tiability, the  reasoning  did  not  apply;  and  the  reason  failing,  the 
law  based  upon  it,  itself  ceased.  For  its  negotiability  was  then 
put  upon  the  express  intention  of  the  parties,  as  expressed  in  their 
contract.  And  the  person  in  whose  favor  the  payee,  or  obligee 
gave  the  "  order,"  or  the  "  bearer,"  became  entitled  to  demand 
payment,  by  the  terms  and  express  undertaking  of  the  promissor, 
or  obligor.  When  commerce  began  to  extend,  by  the  exchange  of 
the  various  products  of  agriculture  and  industry,  the  necessities 
and  luxuries  of  life  increased;  for  its  encouragement  and  conven- 
ience, contracts  in  relation  to  it  were  deemed  and  settled  to  be 
negotiable,  without  words  of  negotiability.  Such  were  the  distinc- 
tions in  England,  between  ordinary  and  commercial  contracts;  and 
well  suited  were  these  distinctions  to  the  occupations  and  pursuits 
of  a  community,  where  almost  every  individual  engaged  alone  in 
one  occupation,  and,  in  contracting,  adopted  that  form  of  contract 
applicable  to  his  pursuit.  But,  upon  the  discovery  of  new  conti- 
nents, the  great  increase  of  the  precious  metals,  the  increased  variety 
and  quantity  of  agricultural  productions,  and  manufactures,  seeking 
a  market  through  the  channels  of  commercial  exchange,  it  became 
so  extended  as  to  embrace  a  great  variety  of  transactions  and  per- 
sons not  falling  within  the  common  law  principle  in  relation  to  obli- 
gations and  notes.  The  repeal  of  the  laws  of  primogeniture,  and  the 
restraints  upon  the  alienation  of  lands,  their  descent  to,  and  parti- 
tion amongst  all  the  children  or  heirs  of  decedents,  their  subjection 
to  the  payment  of  debts,  either  by  sale  under  execution,  or  by  exe- 
cutors and  administrators,  together  with  the  enterprising,  trading, 

iR.  L.,  483;  Gale's  Stat.,  525. 
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and  commercial  character  of  the  American  people,  have  so 
[*387]  *changecl,  identified,  and  assimilated  all  kinds  of  property, 
and  all  contracts  to  a  commercial  character  with  us,  as  to 
require  that  all  contracts  should  be  as  negotiable  as  the  property 
they  concern.  Land  itself  has  almost  become  an  article  of  com- 
merce, by  selling,  bartering,  exchanging,  and  mortgaging  it  in 
(-'ffecting,  furthering,  and  securing  commercial  transactions.  With 
this  history  of  the  mutations  of  things,  and  change  in  our  circum- 
stances before  them,  the  legislature  provided  that  all  promissory 
notes,  bonds,  due-bills,  and  other  instruments  in  writing  for  the 
payment  of  money  or  article  of  personal  property,  or  sum  of  money 
in  property,  etc.,  shall  be  assignable  by  indorsement  thereon  in 
writing,  under  the  hands  of  the  payees.  These  contracts  become 
negotiable  by  effect  and  operation  of  law,  and  the  assignment  trans- 
fers the  interest  in  the  same  manner  as  bills  of  exchange;  conse- 
quently, words  of  negotiability,  since  the  statute,  are  surplusage, 
and  are  not  a  necessary  or  essential  part  of  the  description  of  the 
contract.  It  is  sufficient,  in  pleading,  to  state  the  legal  effect  of 
the  contract,  and  show  a  cause  of  action.^  In  this  case,  the  names 
of  the  parties,  the  dates,  sums,  days  of  payment,  and  the  promises 
to  pay,  are  all  set  forth.  This  is  sufficient,  and  more  would  be  sur- 
plusage, unless  the  jjleader  attempted  to  give  the  tenor,  when  an 
exact  copy  would  be  required.  It  was  held,  on  demurrer  to  a  decla- 
ration, that  the  omission  of  the  words  "  for  value  received,"  in  a 
declar^ion  purporting  to  set  forth  the  legal  effect  of  the  contract, 
did  not  amount  to  a  variance. 

We  believe  that  the  legislature  intended  to  put  these  contracts 
upon  the  same  footing,  as  to  their  negotiability,  and  the  manner  of 
pleading,  as  bills  of  exchange.  Mr.  Chitty  lays  it  down,  and  it  is 
sound  law,  that  the  words  "to  order"  may  be  omitted  in  the  decla- 
ration: Chit,  on  Bills,  583-8;  and  it  so  ruled  in  2  Shaw,  8;  Carth., 
403;  5  East.,  476.  See  also,  2  South.,  43;  5  Greenl.,  282.  It  is  ruled 
otherwise  in  the  case  of  iSebree  v.  Dorr,  5  Peter's  Cond.  R,,  678,  on 
a  statute  of  Kentucky,  very  similar  to  ours.  The  court  says  that 
there  is  a  variance  between  the  contract  declared  on,  and  the  con- 
tract in  proof,  because  the  words  "  or  order  "  were  in  the  latter,  and 
not  so  described.  But  we  do  not  think  a  sound  construction  of  the 
act  will  warrant  the  decision.  This  action  was  brought  by  an 
assignee,  and  distinction  is  taken.  Where  the  payee  is  plaintiff,  it 
is  no  variance  for  the  omission  of  the  words  "  or  order,"  and  so 
ruled  in  10  Pick.,  122. 

We  are,  therefore,  of  opinion  that  the  judgment  of  the  court 
below  be  reversed,  with  costs,  and  the  cause  remanded  for  further 
proceedings. 

Judgraent  reversed. 

1  5  Saund.,  707. 
878 


SPRINGFIELD.  388 


Coukling  V.  Underliill, 


*Edgar  Conkling,  plaintiff  in  error,  v.  Isaac  Underhill,    [*388] 

fendant  in  error. 

Error  to  McLean. 

A.  note  given  for  an  usurious  consideration  is  not  void,  under  the  statute  of  Illinois,  in  the- 
hands  of  a  bona  fide  assignee,  witliout  notice,  who  received  the  note  before  its  matu- 
rity; and  usury,  in  its  inception,  can  not  be  pledged  against  a  note  in  the  hands  of 
such  assignee,  (a) 

Mere  illegality  of  consideration  is  not  sufficient  to  avoid  a  note  in  the  hands  of  an  innocent 
assignee,  unless  such  note  has  been  declared  void  by  statute. 

This  was  an  action  of  debt,  brought  in  tlie  McLean  Circuit  Court, 
by  Isaac  Underhill  against  Edgar  Conkling.  The  cause  was  heard 
at  the  April  term,  1841,  before  the  Hon.  Samuel  H.  Treat.  Judg- 
ment was  rendered  for  the  plaintiff  for  $625  debt,  and  $93.75  dam- 
ages. The  defendant  brought  the  cause  to  this  court  by  writ  of 
error. 

James  Shields  and  J.  C.  Conkling,  for  the  plaintiff  in  error. 

S.  T.  Logan,  for  the  defendant  in  error. 

Ford,  Justice,  delivered  the  opinion  of  the  court:* 
The  plaintiff,  Edgar  Conkling,  on  the  iVth  day  of  November, 
1838,  executed  his  sealed  note  to  B.  F.  Wood,  for  $625,  payable 
on  or  before  the  first  day  of  January,  1850,  with  twelve  per  cent, 
interest;  and  on  the  31st  day  of  December,  1838,  Wood  assigned 
the  note  to  the  defendant,  Isaac  Underhill.  Underhill  brought  suit 
on  it,  in  the  McLean  Circuit  Court,  and  filed  his  declaration  in  the 
usual  form,  averring  the  note  to  have  been  assigned  to  him  before 
it  became  due.  Conkling  filed  two  or  three  pleas  of  usury;  all,  in 
substance,  of  about  the  same  import,  alleging  a  reservation  of 
interest  exceeding  twelve  per  cent,  per  annum,  but  without  averring 
any  knowledge  of  the  fact  in  Underhill,  or  any  other  fact  to  show- 
that  Underhill  had  received  the  note  by  way  of  assignment,  in  bad 
faith,  or  in  fraud  of  the  rights  of  the  maker.  To  these  pleas  a 
demurrer  was  filed,  by  Underhill,  which  was  sustained  by  the  court. 
The  assignment  of  errors  presents  no  other  point  than  the  propriety 
of  this  decision. 

The  note  was  assigned  to  Underhill  before  it  became  due.  He 
had  no  notice  of  the  alleged  usurious  consideration,  and,  for  aught 
that  appears,  received  it  in  the  usual  course  of  business.  There  can 
be  no  pretense,  therefore,  that  it  was  brought  under  the  operation 

1  This  case  was  decided  before  Justice  Ford's  resignation,  but  the  opinion 
was  not  filed  till  this  term. 

(a)  Accord  Sherman  v.  Blackman,  24  HI.,  345;  Hemenway  v.  Cropsey,  37111.,  357;  Klee- 
man  v.  Frisbie,  63  HI.,  482.  The  rule  applies  only  to  negotiable  securities.  See  alsc> 
Adams  v.  Woodbridge.  ante,  255,  and  note. 

As  to  the  enforcement  of  a  usurious  contract  in  equity,  see  Henderson  v.  Bellew,  45  111., 
322,  and  Denslow's  note. 

37? 


3SS  DECEMBER  TERM,  1842. 

Vanhooser  ®.  Logan. 

of  the  third  section  of  the  act  relative  to  promissory  notes, 
£*389]    *etc.,  so  as  to  enable  the  court  to  inquire  into  the  consider- 
ation of  the  note. 

Indeed,  it  was  conceded,  in  argument,  that  the  only  question  pre- 
sented for  decision,  is,  whether,  in  cases  of  usury,  the  considei-ation 
cannot  t»e  inquired  into,  for  the  purpose  of  showing  that  the  note 
was  illegal  and  void  in  its  inception.  Mere  illegality  of  considera- 
tion would  not  be  sufficient  to  avoid  payment  of  the  note  in  the 
hands  of  an  innocent  assignee.  It  would  become  necessary,  in 
.^addition  to  illegality  of  consideration,  to  show  that  the  statute  had 
declared  or  made  the  note  void.^  Numerous  authorities  could  be 
produced  on  this  point,  to  the  eifect  that  the  innocent  indorsee  of  a 
note,  before  it  becomes  due,  is  not  to  be  prejudiced  by  illegality  of 
consideration,  as  between  the  maker  and  payee,  unless  the  note  has 
been  made  void  *l)y  the  statute.  True  it  is,  that  all  of  them  go  on 
the  presumption  that  usury  makes  the  note  void.  In  England,  and 
in  many  states  of  the  union,  the  statutes  declare  a  note  taken  for 
usury  to  be  void;  thereby  making  it  proper  that  a  usurious  note 
should  be  taken  out  of  the  general  rule.  But  in  this  state,  the 
statute  does  not  declare  such  a  note  to  be  void;  on  the  contrary,  it 
is  expressly  provided  that  the  plaintiff  shall  have  judgment  for  a 
portion  of  his  debt.  Therefore,  the  note  in  this  state  not  being 
void,  and  TJnderhill  being  an  innocent  assignee,  he  is  entitled  to 
recover. 

The   judgment  of    the  McLean  Circuit  Court  is  affirmed,  with 
costs. 

Judgtnent  affirmed. 

Note. — See  Abramsetal.  v.  Camp,  ante,  290. 


Abraham  Vanhooser  etal.,  plaintiffs  in  error,  v.  'Williain  B.  Logan, 
defendant  in  error 

Error  to  Madison. 

A  note  payable  in  cattle,  by  a  certain  day,  if  not  paid  at  mattirity,  becomes  payable  In 
cash ;  and  in  an  action  brought  upon  such  note,  in  default  of  a  valid  plea,  the  clerk  maj 
assess  the  plaintiff's  damages,  (a) 

The  question  decided  in  this  case  arose  upon  a  motion  for  a  writ 
of  supersedeas. 

1  Chit,  on  Bills,  116;  Kent's  Com.,  80. 

(a)  A  note  for  the  payment  of  money  "  which  may  be  discharged  in  pork  "  is  assignable: 
Thompson  V.  Armstronrj,  B.  Breese,  4^i;  Bilderback  v.  Burlingame,  27  111.,  838.  And  to  dis- 
charge such  nofc  the  maker  must  tender  the  property  or  the  money  to  the  payee  at  tha 
time  the  note  falls  due,  at  the  place  where  the  payee  resided  when  the  note  was  given. 
Borah  v.  Carry,  et  al,  13  111.,  66 

Accord  with  principal  case.  Smith,  et  al.  v.  Dunlap,  13  lU.,  184. 

See  Bradley  v.  Morris,  ante,  182,  and  note  (c). 
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James  Semple^  for  the  plaintiff  in  error. 

Per  Curiam:    The   point  relied  on  by  the  plaintiffs  in 
erx'or  is  *that  the  note  on  which  suit  was  brought  is  a  note    [*390] 
for  property,  and,  therefore,  upon  a  judgment  on  demurrer 
to    the  defendant's  plea,   the  clerk  should  not  have  assessed  the 
damages,  but  the  same  should  have  been  found  by  a  jurj'. 

It  will  be  seen  by  an  inspection  of  the  record,  that  the  note  is  for 
$300.50,  payable  in  cattle  at  a  certain  day.  After  the  expiration 
of  the  day  it  became  payable  in  cash,  and  therefore  was,  at  the 
time  of  suit  brought,  a  money  demand  entirely,  and  the  clerk 
properly  assessed  the  damages  on  the  demurrer  being  sustained  to 
the  plea.  The  plea  is  manifestly  defective,  and  the  demurrer  was 
correctly  sustained.  There  being  no  error  apparent  in  the  record, 
the  motion  for  a  supersedeas  is  denied. 

Motion  denied. 


Riley  Averill  et  al.,  appellants,  v.  Spencer  Field,  appellee. 

Appeal  from  Tazewell. 

A  plea  to  an  action  upon  a  promissory  note,  by  the  payee  against  the  makers,  that  at  the 
time  of  making  the  note  it  was  agreed  by  and  between  the  parties,  by  writing  under 
seal,  that  the  plaintiff  had  sold  and  conveyed  to  the  defendants  a  part  of  the  town 
lots  in  a  certain  town;  that  whenever  the  plaintiff  should  sell  any  of  the  remaining 
lots  he  should  pay  one  half  of  the  proceeds  to  the  defendants,  and  that  whenever  the 
defendants  should  sell  any  of  the  lots  conveyed  to  them  they  should  pay  over  one- 
half  of  the  proceeds  to  the  plaintiff;  and  that  the  plaintiff  sliould  wait  for  the  pay- 
ment of  the  note  until  an  amount  of  lots  should  be  sold  equal  to  the  note;  and  that,  at 
the  time  of  the  commencement  of  the  suit,  the  defendants  had  not  sold  any  of  the 
lots,  is  no  defense  in  the  action. 

This  cause  was  heard  in  the  court  below  at  the  September  term, 
1841,  before  the  Hon.  Samuel  H.  Treat.  Judgment  was  rendered 
for  the  plaintiff  for  $364.50  damages  and  costs  of  -  suit.  The 
defendants  appealed  to  this  court. 

*S'.  T.  Logan  and  A.  Lincoln,  for  the  appellants. 

The  matter  attempted  to  be  pleaded  is  a  good  bar  to  the  action: 
Bailey  V.  GromtceU  et  al.,  ante,  71;  1  Chit.  Plead.,  280,  354,  254. 

The  matter  is  sufficiently  pleaded.  1  Chit.  Plead.,  205;  8  Term 
R.,  167;  8  East,  80. 

E.  D.  JBaker  and  A.  T.  Bledsoe,  for  the  appellee. 

Douglass,  Justice,  delivered  the  opinion  of  the  court: 
Spencer  Field  brought  an  action  of  assicmpsit,  in  the  Tazewell 
Circuit  Court,  on  a  promissory  note,  against   Riley  Averill  and 
Alfred  Lowell,  to  which  they  interposed  a  special  plea,  in  substance 
as  follows: 
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[*391]  *That  at  the  time  of  making  the  note,  it  was  agreed  by 
and  between  the  parties,  by  writing  under  seal,  that  Field 
had  sold  and  conveyed  to  Averill  and  Lowell,  a  part  of  the  lots  in 
Field's  addition  to  the  town  of  Pekin;  that  whenever  Field  should 
sell  any  of  the  remaining  lots,  he  should  pay  one-half  of  the  pro- 
ceeds to  Averill  and  Lowell,  and  that  when  Averill  and  Lowell 
should  sell  any  of  the  lots  so  conveyed  to  them,  they  should  pay 
over  one-half  of  the  proceeds  to  Field;  and  that  Field  should  wait 
for  the  payment  of  the  note,  until  an  amount  of  said  lots  should  be 
sold,  equal  to  the  amount  of  the  note  sued  on;  and  that  at  the  time 
of  the  commencement  of  this  suit,  Averill  and  Lowell  had  not  sold 
any  of  said  lots.  To  this  plea.  Field,  the  plaintiff  below,  demurred, 
and  the  court  sustained  the  demurrer;  and  the  defendants  below 
saying  nothing  further,  judgment  was  ^rendered  against  them  for 
the  amount  of  the  note  and  interest. 

The  only  error  assigned  is  the  decision  of  the  court  below,  sus- 
taining the  demurrer  to  the  defendants'  plea.  It  is  insisted  by  the 
appellant,  that  inasmuch  as  the  note  sued  on,  and  the  written 
agreement  set  up  in  the  jDlea,  were  executed  at  the  same  time,  and 
relates  to  the  same  subject  matter,  they  must  be  treated  as  one 
entire  contract;  and  the  decision  of  this  court  at  the  July  term, 
1841,  in  the  case  of  Bailey  v.  Cromioell  et  cil.,^  is  cited  in  support 
of  this  position.  Testing  the  case  by  this  rule,  it  is  not  difficult  to 
arrive  at  the  intention  of  the  parties.  Field  being  the  owner  of 
the  town  lots,  sold  one-half  of  them  to  Averill  and  Lowell,  and 
received  this  note  in  payment,  upon  this  condition:  that  both  par- 
ties should  proceed  to  sell  the  lots  held  by  them  respectively,  each 
paying  to  the  other  one-half  of  the  proceeds  of  the  sales,  as  soon 
as  made,  and  that  Field  should  wait  for  the  payment  of  the  note 
sued  on,  until  the  whole  amount  of  sales  should  equal  the  amount 
of  the  note.  The  defendants  below,  in  their  plea,  aver,  that  at  the 
time  of  the  commencement  of  the  suit,  they  had  not  sold  anj^  part 
of  said  lots,  and  place  their  whole  defense  upon  this  one  fact.  This 
averment  is  not  sufficiently  broad  to  embrace  the  terms  of  the  con- 
tract. The  contract  was,  that  the  note  should  not  be  paid  until  the 
whole  amount  of  sales,  by  both  parties,  should  equal  the  amount  of 
the  note;  and  it  may  be  true,  as  averred  in  the  plea,  that  Averill 
and  Lowell  had  not  sold  any  part  of  said  lots,  and  yet,  that  Field 
had  made  sales,  and  paid  one-half  of  the  proceeds  to  them,  amount- 
ing to  enough  to  pay  said  note,  in  pursuance  of  said  contract.  If 
this  supposition  be  true,  surely  the  facts  stated  in  the  plea,  con- 
stitute no  defense  to  the  action.  It  is  objected,  however,  that  by 
the  general  rules  of  pleading,  a  party  is  not  bound  to  plead  any 
matter  which  more  properly  comes  from  the  other  side,'^  and  that 
this  plea  contains  sufficient  to  establish  a,prmia  facie  defense,  and 
imposes  upon  the  plaintiff  below,  the  necessity  of  replying 
[*392]  *further  in  avoidance.  It  is  conceded  that  the  rule  of 
pleading,  as  contended  for  by  the  appellants,  is  founded  in 
reason,  and  amply  sustained  by  authority;  but  the  misfortune  in 

»  Ante,  71.  2  1  Chit.  Plead.,  254. 
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this  case  is,  that  the  facts  set  forth  in  the  pica  do  not  bring  it 
within  this  rule.  The  suit  is  brought  upon  a  promissory  note, 
dated  February  21st,  1837,  and  payable  twelve  months  after  date. 
This  note,  upon  its  face,  and  by  its  terms,  is  payable  absolutely 
and  unconditionally,  on  a  certain  day  specified  therein,  which  day 
had  elapsed  long  before  the  commencement  of  the  suit.  The 
defendants  below,  in  their  plea,  show  that,  although  this  note,  by 
its  tenor  and  terms,  was  due  and  payable,  yet  by  virtue  of  another 
Avritten  instrument  entered  into  between  the  parties,  at  the  same 
time,  it  was  not  in  fact  to  be  paid  until  the  happening  of  a  certain 
condition;  but  the  plea  omits  to  deny  that  said  condition  had  hap- 
pened. Without  such  denial  the  note  is  presumed  to  be  due 
according  to  its  terms,  and  by  the  rules  of  pleading,  as  well  as 
evidence,  the  burthen  devolves  upon  the  maker  of  the  note,  to 
show  that  it  was  not  due.  Whether  this  plea  would  have  been  a 
good  bar  to  the  action,  if  it  had  averred  that  the  sales  of  lots  by 
the  plaintiff  and  defendants  together  did  not  amount  to  enougli 
to  pay  said  note,  the  court  does  not  deem  it  necessary  to  inquire. 
The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgtnent  affirmed. 


James   Wilson,    administrator   of  Samuel   Wilson,   plaintiff  in 
error,  v.  David  C.  Alexander,  defendant  in  error. 

Error  to  Tazewell. 

Where  a  forged  note  is  paid  by  the  administrator  of  the  person  whose  name  appears  to 
the  note,  in  ignorance  of  the  forgery,  he  maj",  on  discovering  that  the  note  is  not  genuine, 
recover  back  the  amount  paid,  (a) 

This  cause  was  heard  in  the  court  below,  at  the  Sej^tember  term, 
1841,  before  the  lion.  Samuel  H.  Treat  and  a  jury. 

A.  Lincoln,  for  the  plaintiff  in  error,  cited  Markle  v.  Hatfield,  2 
Johns,  455;  Young  v.  Adams,  6  Mass.,  182;  (Tones  v.  Ryde,  5 
Taunt.,  488. 

J.  B.  Thomas,  for  the  defendant  in  error. 

Treat,  Justice,  delivered  the  opinion  of  the  court: 
James  Wilson,  as  the  administrator  of  Samuel  Wilson,  brouo-ht 
an  action  of  assum2^sit  against  Alexander,  in  the  Tazewell  Circuit 
Court.  The  declaration  contains  a  count  on  a  note  made  by  Alex- 
ander to  the  plaintiff's  intestate,  and  the  common  money 
counts.  *The  defendant  pleaded  non  assumpsit  and  pay-  ['^SO-S] 
ment.     On  the  trial  before  a  jury  it  was  proved  that  the 

(a)  See  Simons  v.  Clark,  11  III.,  137;  Tlie  People  v.  Smith,  43  111.,  219. 
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plaintiff  held  a  note  on  the  defendant,  made  to  the  plaintiff's  intes- 
tate; that  the  defendant  paid  the  plaintiff  the  amount  of  the  note, 
and  took  it  up,  passing  to  him  in  part  payment,  a  note  for  ^150, 
purpoi-ting  to  be  executed  by  the  intestate,  payable  to  Isaac 
Krieder,  by  him  assigned  to  Joseph  Allen,  and  by  Allen  assigned 
to  the  defendant.  It  was  further  shown  that  the  note  was  a  for- 
gery; but  it  was  admitted  by  the  parties,  that  the  defendant,  at 
the  time  of  the  transfer,  had  no  knowledge  that  it  was  forged.  At 
the  instance  of  the  defendant's  counsel,  the  court  instructed  the 
jury,  that  unless  they  believed,  from  the  evidence,  that  the  defend- 
ant knew  the  note  to  be  forgery,  at  the  time  he  passed  it  to  the 
plaintiff,  they  were  to  find  for  the  defendant.  The  jury  found  for 
the  defendant,  and  judgment  was  rendered  accordingly.  The 
plaintiff  having  excepted  to  the  instruction,  brings  the  case  to  this 
court,  and  assigns  this  decision  of  the  court  as  cause  for  reversing 
the  judgment. 

The  instruction  given  in  the  court  below  was  founded  on  the 
authority  of  the  case  of  Xevy  v.  The  Bank  of  the   United  States, 
reported  in  1  Binney,  2V;  and  4  Dallas,   234.     In  that  case,  Levy 
received,  in  the  course  of  business,  a  check  drawn  on  the  bank,  and 
presenting  it  for  payment,  was  credited   with  the  amount.     The 
check  was  afterwards  discovered  to  be  a  forgery,  and  the  bank 
refusing  to  pay  the  amount  thus  credited  to  Levy,  he  brought  suit 
and  recovered;  the  court  placing  his  right  to  recover  principally  on 
the  ground  that  it  was  a  duty  incumbent  on  the  bank  to  be  satisfied 
of  the  drawer's  handwriting,  before  accepting  or  paying  the  check  j 
and  if  the  bank  failed  to  attend  to  that,  it  was  justly  chargeable 
with  neglect,  for  which  it,  and  not  the  innocent  holder,  should 
suffer.     That  as  the  bank  was  presumed  to  know  the  handwriting 
of  the  drawer,  it  had,  by  the  payment  of  the  check,  taken  this 
knowledge  upon  itself,  and  was  estopped  from  asserting  the  forgery, 
as  against  the  party  who  had  passed  it  in  good  faith  to  the  bank. 
That  case  is  fully  supported  by  various  other  adjudications,  both  in 
England  and  this  country.     The  case  of  Price  v.  JVeal,^  decides  that 
a  drawee  accepting  and  paying  a  forged  bill  of  exchange,  to  a  bo?ia 
fide  holder,  can  not  recover  back  the  money  paid.     In   Smith  v. 
Mercer,^  it  was  held  that  bankers  who  paid  to  an  innocent  holder  a 
forged  acceptance  of  one  of  their  customers,  could  not  recover  back 
the  money,  for  the  reason  that  it  was  their  duty  to  have  ascertained 
the  authenticity  of  the  acceptance  before  honoring  it.     In  the  case 
of  7'he  Bank  of  the  United  States  v.  The  Bank  of  Georgia,^  the. 
bank  of  the  United  States  had  deposited  with  the  bank  of  Georgial 
certain  notes,  purporting  to  be  the  notes  of  the  latter  bank,  which  I 
it  received    and   credited  as  so  much   cash.     It   turned    out   thatj 
a  portion  of  the  notes  had  been  fraudulently   altered   tO' 
[*394]    larger  *amounts  than  they  were  issued  for;  and  the  bank  ofi 
Georgia,  upon  the  ascertainment  of  the  forgery,  refusing 
payment  of  the  credit,  it  was  decided  by  the  court  that  the  bank  of 

»  3  Burr,  1354.  2  6  Taunt.,  74.  ^  10  Wheat.,  333. 
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the  United  States  was  entitled  to  recover  the  full  amount  of  the 
credit. 

It  results  from  these  decisions  that  a  person  Avho  appears  to  be  a 
contracting  party  to  forged  negotiable  paper,  is  charged  with  a 
knowledge  of  its  genuineness,  and  acts  at  his  peril,  when  called 
upon  by  an  innocent  holder  for  performance  of  the  contract.  If  he 
accepts,  or  promises  to  pay,  he  is  not  permitted  to  repudiate  his  act 
because  of  the  forgery,  but  is  bound  to  perform  it.  If  he  pays,  he 
can  not  recover  back  the  money;  he  takes  upon  himself  the  risk  of 
the  genuineness  of  the  instrument. 

As  between  other  persons,  who  are  not  connected  with  the  paper 
as  parties,  and  stand  in  equal  relations,  each  having  the  same  means 
of  ascertaining  its  genuineness,  the  rule  is  essentially  different;  the 
question  of  authenticity  is  at  the  risk  of  the  person  passing  the 
paper.  In  the  case  of  Jones  et  al.  v.  Hyde  et  al.,^  it  was  decided 
that  brokers  who  had  discounted  a  forged  navy  bill  for  another, 
who  had  no  knowledge  of  the  forgery,  might  recover  back  the 
money  they  had  paid  for  it,  as  money  had  and  received  to  their  use, 
upon  failure  of  consideration.  In  the  case  of  Markle  v.  Hatfield,^ 
which  was  an  action  to  recover  the  price  of  goods  sold,  and  for 
I  which  payment  had  been  made  in  counterfeit  bank  notes,  both  par- 
ities at  the  time  being  ignorant  of  the  forgery,  it  was  adjudged  that 
ithe  plaintiff  was  at  liberty  to  treat  the  payment  as  a  nullity,  and 
sue  upon  the  original  contract.  In  Young  y.  Adams,^  it  was  held, 
j  where  counterfeit  bank  notes  were  passed  in  payment  of  a  prece- 
dent debt,  that  the  party  receiving  the  notes  might  recover  the 
amount,  in  an  action  for  money  had  and  received.  And  in  the  case 
of  Serrick  v.  Whitney  et  al,*  the  court  decides  that,  in  the  trans- 
fer of  a  promissory  note,  in  the  course  of  trade,  there  is  an  implied 
warranty  on  the  part  of  the  person  passing  it,  that  it  is  genuine. 

These  cases  proceed  on  the  principle  that  the  party  receiving 
forged  negotiable  paper  has  parted  with  his  property  without 
receiving  any  comjiensation  in  return.  As  to  him,  there  is  a  mani- 
fest failure  of  consideration.  The  party  passing  the  paper  parts 
with  nothing  valuable.  He  can  receive  back  the  forged  paper,  and 
resort  to  the  person  from  whom  he  received  it.  It  is  but  justice, 
therefore,  to  restore  the  parties  to  their  original  rights,  and  permit 
the  one  who  has  received  the  paper,  by  returning  it  as  soon  as  the 
forgery  is  discovered,  to  sue  on  the  original  consideration,  or 
recover  back  the  money  he  has  paid  for  it. 

We  are  now  to  determine  by  which  rule  the  present  case  is  to  be 
governed.  If  Samuel  Wilson,  in  his  lifetime,  had  received  the 
note,  there  is  no  doubt  but  the  payment  would  have  been 
good,  *and  Alexander  could  not  be  compelled  to  refund.  [*395] 
It  is  insisted  by  the  counsel  for  the  defendant  that,  as  the 
plaintiff  is  the  personal  representative  of  the  intestate,  and  acts  in 
his  stead,  in  collecting  debts  due  the  estate,  and  paying  those  due 
from  it,  the  payment  to  him  is  regarded  in  the  same  light,  as  if 
made  to  the  intestate.     The  administrator  does  not  act  in  his  owu 

»  5  Taunt.,  488.      2  2  Johns.,  455.      3  6  Mass.,  183.      *  15  Johns.,  240. 
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right,  nor  as  the  agent  of  the  person  who  appears  on  the  face  of  the 
forged  note,  to  be  a  party  to  it;  but  he  is  the  agent  of  the  law,  act- 
ing for  the  benefit  of  the  creditors  and  distributees  of  the  intestate. 
He  has  no  connection  with  the  note,  and  has  not  the  same  means  of 
ascertaining  its  genuineness,  and  detecting  the  forgery,  that  his 
intestate  would  have  had,  if  the  note  had  been  presented  to  him. 
He  is  responsible  to  the  creditors  and  distributees  of  the  estate,  for 
a  faithful  disposition  of  the  assets;  and  if  he  disposes  of  any  portion 
of  them  in  voluntarily  taking  up  notes  against  the  estate  which  are 
not  genuine,  he  may  have  to  make  good  the  deficiency.  For  these 
considerations,  we  are  of  the  opinion  it  would  be  carrying  the  rule 
to  an  unreasonable  extent  to  charge  the  administrator  with  knowl- 
edge of  the  genuineness  of  an  instrument,  to  which  the  name  of  his 
intestate  purports  to  be  aftixed  as  maker.  In  this  view  of  the  case, 
the  instruction  was  erroneous,  and  as  it  unquestionably  controlled 
the  verdict  of  the  jury,  the  judgment  is  reversed  with  costs,  and 
the  cause  remanded  for  another  hearing,  consistent  with  this 
opinion. 

Judgrrient  reversed. 


William  Stuart,  plaintiff  in  error,  v.  The  People  of  the  State 
of  Illinois,  defendants  in  error. 

Error  to  CooTc. 

The  jurisdiction  of  the  Supreme  Court  embraces  evei-y  case  where  a  final  order  ba.s 
been  made  by  the  Circuit  Court,  the  effect  of  wliich  may  be  to  deprive  a  party  of  any 
of  his  rights,  (a) 

In  all  criminal  cases,  not  capital,  the  writ  of  error  is  a  writ  of  right,  and  issues  of 
course.   (6) 

The  proceeding  against  a  party  for  a  contempt  of  court  is  in  the  nature  of  a  criminal  prc:)- 
Cfediug. 

A  writ  of  error  may  be  sued  out  of  the  Supreme  Court  to  reverse  the  decision  of  a  Circuit 
Court,  fining  a  person  for  contempt  of  court. 

Contempts  of  court  are  either  direct,  such  as  are  offt^red  to  the  court,  while  sitting  as 
such  and  in  its  presence,  or  constructive,  being  offered,  not  in  its  presence,  but  tend- 
ing, by  their  oi^eration,  to  obstruct  and  embarrass,  or  prevent,  the  due  administration 
of  justice. 

The  right  in  the  courts  to  punish  for  contempts  committed  in  the  presence  of  the  court  is 
acknowledged  by  statute,  and  while  it  affirms  a  principle  that  is  inherent  in  all  courts 
of  justice,  to  defend  themselves  when  attacked,  it  may  be  regarded  as  a  iimitation 
upon  the  power  of  the  courts  to  punish  for  any  other  contempts.  In  this  power  would 
necessarily  be  included  all  acts  calculated  to  impede,  embarrass,  or  obstruct  the  court 
in  the  administration  of  justice.  Such  acts  would  be  considered  as 
done   in    the    presence    of    the    court.      So,    also,    rules    entered    by    the 

r*396l  *court,  prohibiting  the  pul)lieation  of  the  evidence,  or  other  matters,  whilst; 

L  J  the  case  is  pending  and  undecided,  (c) 

Such  portions  only  of  the  common  law  as  are  applicable  to  our  institutions  and 
suited  to  the  genius  of  our  people,  can  be  regarded  as  in  force  in  thi.s 
state,  (d) 

(a)  Accord  Sloo  v.  Tlie  State  Bank  of  III.,  1  Scam.,  428.  See  Beaubien  v.  Hamilton, 
ante,  213. 

The  Supreme  court  has  appellate  jurisdiction  only,  except  in  certain  specified  cases. 
Plumleigh  v.  Wldte,  4  Gil.,  38;:  Crull  v.  Keener,  17  111..  247. 

There  must  have  been  a  final  judgment  in  the  court  below.  Moody  v.  Pealc,  13  111.,  313; 
Cunningham  v.  Loomis.  17  111.,  555:  Oder  v.  Fntnam,  22  111.,  38. 

(6)  Accord  Bowers  r.  Green,  1  Scam.,  42.  The  only  way  of  taking  a  criminal  case  to  tli« 
Supreme  Court  is  by  writ  of  error:  Molder  tk  Tlie  People,  24  111.,  26:  French  v.  TJie  People, 
77  1,1..  .'31. 

See  R.  S.  1874,  ch.  38,  §  400. 

('•)    See  Clark  v.  Hie  People,  B.  Brers  >,  340,  and  notes. 

[dj  See  Bayer  v.  Sivccl,  ante,  120,  and  note  (a). 
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At  the  May  term,  1840,  of  the  Circuit  Court  of  Cook  county, 
the  Hon.  John  Pearson  presiding,  the  following  entry  was  made  of 
record : 

"The  clerk  will  enter  a  rule,  and  let  the  same  be  served  on  the 
said  William  Stuart,  to  show  cause  why,  by  two  o'clock  P.  M.,  the 
eighth  day  of  May,  why  he,  the  said  Stuart,  ought  not  to  be  fined 
or  imprisoned,  or  both,  for  jjublishing,  in  the  '  Chicago  Daily 
American,'  on  May  7th,  A.  D.  1840,  a  contemptuous  article  of  and 
concerning  the  jury  and  Circuit  Court  of  Cook  county,  while  sitting 
in  relation  to  the  trial  of  John  Stone,  charged  with  murder,  while 
the  said  trial  was  in  progress  and  still  undetermined." 

The  following  interrogatories  were  also  exhibited  to  said  Stuart, 
to  be  answered  by  him: 

"  April  Ter^i,  A.  D.  1841,  )  ^  .  .  ^  n  ^ 
an..^!  /"•  V  /»  ^  r  Contempt  of  Court. 
^'■Cook    Circuit   Court.        \  ^      '' 

"  In  Publishing,  in  the  '  Daily  Chicago  American,'  Certain  Con- 
temptuous Articles  of  and  concerning  the  Court  and  Jury, 
pending  the  Trial  of  John  Stone,  for  Murder,  on  the  7th  of 
May,  1840. 

"  Interrogatory  first.  Why  did  you  publish,  in  said  paper,  on 
the  7th  inst.,  the  article  referred  to,  of  and  concerning  John  Went- 
worth,  a  juror  in  the  case  of  The  People  v.  iStone,  on  his  trial  for 
murder,  while  serving  as  such  juror?     State  the  reason. 

"  Interrogatory  second.  Why  did  you  publish,  at  the  same 
time,  the  statement,  in  the  same  paper,  that  John  Wentworth,  a 
juror  in  said  case,  while  acting  in  that  capacity,  was  writing  edi- 
torial articles  ? 

"  Interrogatory  third.  Who  informed  you  that  the  judge  of 
this  coui't  directed  the  officers  of  this  court  to  close  the  doors 
during  the  trial  of  Stone,  to  prevent  all  ingress  and  egress  ?  If 
any  person,  state  who. 

"Also  give  the  reason  for  such  publication,  and  why  you  used 
this  expression:  'One  individual  suggested  that  the  weakness  of 
his  honor's  head  would  not  admit  of  the  noise  and  confusion  inci- 
dent to  a  crowd  of  hearers,  and  a  proper  attention  to  the  cause,  all 
at  the  same  time.' 

"A.  HuXTIJTGTOlSr, 

"  State's  Attorney. 

"And  afterwards,  to  wit,  on  the  9th  day  of  May,  A.  D.T840,  the 
said  defendant,  by  Butterfield  and  Arnold,  his  counsel,  filed  the 
following  motion,  to  w^t: 

"  And  the  said  William  Stuart  comes  and  represents  that  he  has 
been   attached,  as  for  a  contempt  of  this. court,  a  copy  of 
the  rule  *upon  which  the  said  attachment  was  issued  being    [*397] 
hereunto  attached.     This  respondent  says  that  from  the 

387 


39T  DECEMBER  TERM,  1842. 

Stuart  f.  The  People. 

said  rule,  and  the  interrogatories  propounded  to  him,  it  appears 
that  the  alleged  contempt  consisted  in  the  publishing  an  article  in 
the  'Chicago  American,' on  the  7th  day  of  May  inst. ;  and  the 
defendant  protests  against  the  said  arrest  and  jurisdiction  of  this 
court  to  commit,  or  to  proceed  and  punish  for  contempt  for  the 
cause  aforesaid,  and  respectfully  prays  he  may  be  discharged  from 
his  arrest,  and  alleges  the  following  grounds: 

"  1.  The  act  complained  of  is  not,  in  law,  a  contempt  of  this 
court. 

"  2.  The  court  can  not  legally  punish,  as  for  a  contempt,  a  pub- 
lication made  in  a  newspaper,  and  not  done  in  the  immediate  pre- 
sence of  the  court. 

"  3.  No  publication  out  of  court,  in  relation  to  the  court,  or  any 
of  its  oificers,  jurors,  or  witnesses,  amounts,  in  law,  to  a  contempt, 
and  the  same  can  not  be  punished  as  such. 

"BUTTERFIELD  &  ArNOLD, 

"  Counsel  for  Stuart. 

"  And  thereupon,  afterwards,  to  wit,  on  the  same  day  and  year 
last  aforesaid,  came  the  said  William  Stuart,  and  filed,  upon  oath, 
the  following  answers  to  the  interrogatories  propounded  to  him,  as 
aforesaid,  said  answers  being  as  follows,  to  wit: 

"  Cook  Circuit  Court,  April  Term,  A.  D.  1841. 


"WILLIAM    STUART 

ads. 
"THE  PEOPLE. 


"  1.  This  respondent,  William  Stuart,  being  duly  sworn,  in 
answer  to  the  first  interrogatory  propounded  to  him,  to  wit,  '  Why 
did  you  publish,  in  said  paper,  on  the  Vth  inst.,  the  articles  referred 
to,  of  and  concerning  John  Wentworth,  a  juror  in  the  case  of  The 
People  V.  Stone,  on  his  trial  for  murder,  while  serving  as  such 
juror?'  states,  that  assuming  John  Wentworth  to  be  the  person 
referred  to  as  the  editor  of  the  democratic  paper,  and  as  the  said 
juror  intended  in  the  article  to  which  this  respondent  supposes  the 
interrogatory  refers — this  respondent  published  the  same  because 
he  knew  it  to  be  true,  of  his  own  knowledge,  and  can  prove  the 
same,  by  competent  witnesses,  if  necessary  so  to  do;  and  because 
he  deemed  it  to  be  an  individual  act  of  an  individual  juror,  highly 
improper,  and  worthy  of  censure  in  his  capacity  of  editor  of  a 
public  journal.  And  this  respondent,  by  said  publication,  did  not 
intend  to  cast  anycontempt  upon  this  court,  nor  upon  the  said  jury, 
as  a  body,  but,  on  the  contrary,  he  has  declared  and  believes  the 
said  jury  to  have  been  a  highly  respectable  and  intelligent  body. 

"  2.    In  answer  to  the  second  interrogatory,  to  wit,   '  Why  did 

you  publish,  at  the  same  time,  in  the  same  paper,  the  statement  that 

John  Wentworth,  a  juror  in  said  case,  while  sitting  in  that 

L*398]    *capacity,  was  writing  editorial   articles?'  this  respondent, 

again  assuming  John  Wentworth  to  mean  (in  the  language 
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of  the  said  article)  the  editor  of  the  loco  foco  organ,  who  was  one 
of  the  jury,  states  that  he  published  the  same  because  he  was 
informed,  by  one  of  the  jury,  that  the  same  was  true;  that  he 
believes  the  same  to  be  true,  and  can  prove  the  same,  by  competent 
testimony,  if  necessary  so  to  do;  and  because  he  believed  said  con- 
duct highly  improper,  and  worthy  of  censure;  that  he  referred  to 
the  same  as  the  individual  act  of  an  individual  juror,  and  intended, 
by  said  publication,  to  cast  no  contempt  either  on  this  court  or  the 
jury.  This  respondent  further  states,  in  justification  of  the  truth 
of  said  publication,  that  the  following  editorial  article,  which 
appeared  in  the  '  Chicago  Morning  Democrat '  of  May  7th,  the 
same  day  on  which  the  publication  complained  of  was  made,  was 
written  by  the  said  John  Wentworth,  while  sitting  as  a  member  of 
the  said  jury,  as  this  respondent  is  informed,  by  one  of  the  said 
jurors,  and  verily  believes  to  be  true,  to  wit: 

*" Another  Whig  Victory. 

"  *  Why  has  the  editor  of  this  paper  been  a  Harrison  man  for  the 
last  three  days? 

"  '  Because  he  has  been  under  keepers,  and  allowed  to  express  no 
sentiments,  and  answer  no  questions. ' 

"  And  this  respondent  would  respectfully  suggest  and  contend, 
that  this  respondent  is  not  justly  chargeable  with  any  intention  to 
cast  contempt  on  this  court,  or  the  said  jury,  by  alluding  to  the  fact 
of  said  publication,  but  intended  to  disapprove  of  the  act  of  said 
Wentworth  in  writing  and  publishing,  under  the  solemn  circum- 
stances of  his  situation,  an  inuendo  of  such  levity  against  this  court 
and  its  officers,  as  his  keepers  aforesaid. 

"  This  respondent  further  states,  that  the  acknowledgment  of 
the  truth  of  the  statement  contained  in  the  said  last  interrogatory, 
appeared,  as  editorial,  in  the  'Chicago  Morning  Democi'at'  of  the 
same  date,  to  wit:  , 

" '  The  editor  of  this  paper  has  been  confined,  as  juror  on  the 
murder  case,  ever  since  Monday  noon  last,  not  being  allowed  to 
come  to  his  office,  though  not  hindered  from  sending  articles 
thither,  if  they  were  sent  through  the  sheriff.' 

"  3.  In  answer  to  the  third  interrogatory,  to  wit,  '  Who  informed 
you  that  the  judge  of  this  court  directed  the  officers  of  this  court 
to  close  the  doors  during  the  trial  of  Stone,  to  prevent  all  ingress 
or  egress?'  this  respondent  states,  that  he  has  not,  in  his  paper, 
declared  that  he  was  thus  informed,  by  any  person.  The  article 
alluded  to  was  a  communication,  purporting  to  be  one  of  inquiry, 
and  signed  '  Many  interested,'  which  this  respondent  received  from, 
the  post  office,  and  to  which  he  annexed  a  comment,  charging  the 
said  correspondent  with  a  mistake.  This  respondent,  how- 
ever, *had  heard  some  complaint  among  the  people  that  the  [*399] 
door  through  which  they  generally  passed  into  the  court  .  • 
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room  was  closed  some  time  during  the  progress  of  the  trial;  he  had 
heard  some  of  the  officers  of  this  court  declare  that  they  had  been 
instructed  to  prevent  ingress  or  egress  in  the  court  room;  he  him- 
self attempted  to  pass  in  through  the  door,  when  this  honorable 
court  was  in  session,  but  could  not  succeed,  and  turned  away,  sup- 
posing that  the  court  was  not  in  session,  but  a  minute  or  two  after- 
wards returned,  pushed  and  tapped  against  the  door,  when  it  was 
unlocked  by  an  officer  thereat,  and  closed  again. 

"  4.  And  this  respondent  further  states,  in  answer  to  the  f ourtb 
and  last  interrogatory,  that  the  expression  mentioned  therein  is 
contained  in  the  said  communication,  not  written  by  this  respond- 
ent, and  that  by  the  publication  of  the  same,  and  of  the  comment 
thereto  annexed,  this  respondent  intended  to  cast  no  contempt  on 
this  court,  but  merely,  as  an  editor  of  a  public  journal,  whose  duty 
it  is  to  inform  and  answer  all  interrogatories  of  his  readers  on 
matters  of  a  public  nature,  to  allow  a  portion  of  the  community, 
who  felt  themselves  aggrieved  in  what  they  considered  their  rights, 
in  a  matter  of  a  general  and  public  nature,  an  opportunity  to  pre- 
sent their  inquiries,  and  obtain,  if  possible,  the  information  desired. 
This  was  all  this  respondent  did,  and,  without  intending  to  cast 
any  contempt  on  this  court,  he  merely  presented,  what  he  conceived 
he  had  a  right  to  do,  a  complaint  which  existed  among  at  least  a 
respectable  portion  of  the  community. 

"This  respondent,  in  the  discharge  of  his  duty  as  editor  of  a 
public  journal,  is  often  necessarily  called  upon  to  animadvert  upon 
public  men  and  measures.  This  duty  he  endeavors  to  discharge 
free  from  the  bias  of  ill  will,  malevolence  or  hatred,  fear,  favor, 
or  affection.  He  considers  the  public  acts  of  public  men,  in  their 
public  capacity,  as  the  property  of  the  people,  and  subject  to  all 
reasonable  and  true  examination.  It  was  the  language  of  the  cele- 
brated Burke  '  that  censure  is  the  tax  which  a  man  pays  to  the 
public  for  being  eminent,'  and  he  indeed  is  fortunate  who,  in  his 
official  career,  is  so  far  removed  from  the  common  infirmities  of 
our  nature  as  to  escape  the  assessment. 

"  The  constitution  of  this  state  expressly  declares  that  printing 
presses  shall  be  free  to  every  person  who  undertakes  to  examine 
the  proceedings  of  the  general  assembly,or  any  branch  of  govern- 
ment; and  no  law  shall  ever  be  made  to  restrain  the  right  thereof; 
that  the  free  communication  of  thoughts  and  opinions  is  one  of  the 
invaluable  rights  of  man,  and  every  citizen  may  freely  speak, 
write,  and  print  on  any  subject,  being  responsible  for  the  use  of 
that  liberty.  It  further  declares  that  in  prosecutions  for  publica- 
tions of  papers  in  investigating  the  official  conduct  of  officers,  or 
of  men  acting  in  a  public  capacity,  Avhen  the  matter  published  is 
proper  for  public  information,  the  truth  thereof  may  be  given  in 
evidence. 

[*400]        *"  Under   the    protection    and    sanction    of    these    high 

attributes  of  a  free  government,  this  respondent  has  only 

endeavored  to  repose;  and,  in  the  articles  alluded  to,  he  did  not 
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intend  to  violate  the  constitution  of  this  state,  nor  cast  contempt 
upon  this  court. 

"  William  Stuart. 

"Sworn  to  and  subscribed  before  me  this  9th  May,  1840. 

"  Richard  J.  PIamilton,  Clk." 

And  thereupon  the  following  further  entry  was  made  of  record: 

"This  day  came  The  People,  by  Huntington,  state's  attorney,  and 
the  said  defendant,  by  Butterfield  and  Arnold,  his  attorneys,  comes 
.and  files  his  "written  motion  herein  for  a  discharge,  which  said 
motion  is  overruled  by  the  court,  and  thereupon  the  said  Stuart 
files  his  answers  to  the  interrogatories  propounded  to  him. 

"And  after  hearing  said  answers  of  said  defendant,  and  the 
arguments  of  counsel,  upon  due  consideration  the  court  adjudge 
that  the  said  defendant  pay  a  fine  of  one  hundred  dollars  and  the 
costs  of  this  suit,  and  that  the  said  plaintiffs  have  execution  there- 
for." 

The  cause  was  brought  to  this  court  by  writ  of  error. 

tT.  Butterfield  and  I.  N.  Arnold,  for  the  plaintiff  in  error,  relied 
upon  the  following  points  and  authorities: 

The  act  of  the  legislature  of  this  state,  R.  L.,  149,  sec.  11;  Gale's 
Stat.,  169,  is  a  limitation  upon  the  common  law  power,  if  it  existed, 
to  punish  for  contempt.  The  courts  can  punish  for  contempt  only 
as  provided  in  that  act. 

The  principle  established  by  the  court  below  is  that  an  editor, 
who  is  also  a  juror,  may  write  and  publish  what  he  pleases,  but  it 
will  be  contempt  for  another  editor  to  answer  him. 

In  the  case  of  Judge  Peck  it  was  held  that  his  acts  were  unlaw- 
ful; but  he  was  acquitted  on  the  ground  that  he  acted  ignorantly. 
See  Peck's  trial,  295,  402,  405,  487,  445,  and  last  page. 

They  also  cited  State  Const.,  Art.  VIIL,  sees.  22,  23;  11  Wend., 
052;  Crim.  Code  of  111.,  sec.  189;  R.  L.,  217. 

A  punishment  for  contempt  is  a  conviction.  Ex,  parte  Carney, 
5  Peters'  Cond.  R.,  227;  1  Johns.,  338,  467. 

A  writ  of  error  will  lie  to  a  judgment  for  contempt.  6  Johns., 
338;  J.  V.  N.  Yates'  case,  lUd.,  467. 

This  was  a  criminal  case,  and  an  appeal  is  a  matter  of  right  in 
all  criminal  cases  not  capital.  Crim.  Code,  sec.  189.  The  Supreme 
Court  has  jurisdiction  in  all  matters  of  appeal,  error,  or  complaint, 
etc.     Gale's  Stat.,  168. 

There  is  no  authority  to  show  that  a  writ  of  error  will  not  lie 
where  a  court  exceeds  its  jurisdiction. 

J.  Lamhorn,  contra,  cited  Gale's  Stat.,  173,  sec.  30.     The  act  of 
Congress  restricts  the  power  to  fine  for  contempt  done  in 
the  presence  *of  the  court;  our  statute  does  not.     This  con-    [*401] 
tempt  was,   in  fact,   offered  while  the  court  was   sitting. 
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Meredith's  Argument,  Peck's  Trial,  328;  Anderson  v.  Dunn,  5 
Peters'  Cond.  R,  71. 

As  to  contempts  of  court:  4  Blac.  Com.,  285;  Peck's  Trial,  335, 
350,  413,  520. 

But  courts  may  as  well  punish  for  contempts  out  of  the  presence 
of  the  court,  as  in  it.  There  is  no  more  danger  of  tyranny  and 
oppression  in  the  one  case,  than  in  the  other:  1  Blackf.,  166-7;  9 
Johns.;  1  Bibb. 

Two  questions  are  to  be  decided  in  this  cause: 

1,  Can  the  court  punish  for  a  publication  in  a  newspaper? 

2.  Can  this  court  review  the  decision  of  the  Circuit  Court  impos- 
ing a  fine  ? 

It  has  been  universally  practised  in  Westminster  Hall,  to  punish 
summarily  for  publications  in  newspapers. 

[Wilson,  Chief  Justice:  Is  not  this  an  infringement  of  that  clause 
of  the  constitution  guarantying  the  freedom  of  the  press  ?] 

I  think  not,  nearly  every  state  in  the  union  has  a  similar  clause; 
and  yet,  in  many  of  them,  their  courts  have  exercised  the  power. 
This  has  been  done  in  New  Hampshire,  Tennessee,  Missouri,  and 
New  York.  In  the  cases  cited  in  Peck's  Trial,  350-51:  case  of 
Darby,  352;  case  cited  from  N.  H.  Rep.;  case  of  Joseph  Charless, 
in  Missouri,  cited  in  Peck's  Trial;  case  of  Patrick  H.  Ford,  cited 
in  same. 

This  provision  of  the  constitution  only  relates  to  criminal  prose- 
cutions; and  the  truth  may  be  given  in  evidence  in  such  prosecu- 
tions, but  in  the  proceedings  for  contempt,  this  can  not  be  done, 
and  ought  not  to  be,  because  it  is  not  considered  as  affecting  the 
individual,  but  the  court.  Whether  the  publication  was  true  or 
false,  is  immaterial;  because  the  court,  as  a  court,  must  be  pro- 
tected, whether  right  or  wrong. 

The  matter  of  the  publication  was  a  contempt.  The  answer  to 
the  interrogatories,  by  Stuart,  was  insolent  and  malevolent.  It  was 
calculated,  and  probably  intended,  to  irritate  the  judge;  while  the 
answer  apparently  is  very  respectful  to  the  court,  it  really  is  a  bitter 
sarcasm  upon  the  judge. 

J.  Butterjield,  in  reply: 

The  cases  referred  to  by  the  attorney-general,  from  the  English 
books,  are  but  the  history  of  the  exercise  of  an  arbitrary  power 
in  the  worst  of  times. 

In  the  states  where  this  power  is  exercised,  they  have  no  statute 
like  our  own. 

A  fine  for  contempt  is  a  judgment  of  the  court,  and  error  lies: 
6  Johns.,  456,  Avhere  Coke  on  Litt.  is  cited.    ' 

The  statute  of  this  state  limits  the  power  of  the  court  to  punish 
for  contempts  while  sitting,  and  such  acts  as  impede  the  administra- 
tion of  justice.  The  press  can  not  obstruct  the  adminis- 
[*402]  tration  *of  justice,  nor  is  this  a  necessary  power,  as  we  see 
in  the  federal  courts  of  the  union,  which  are  expressly  pro- 
hibited by  act  of  congress  from  punishing  for  contempts,  for  any 
act  except  that  which  is  done  in  the  presence  of  the  court. 
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The  act  of  congress,  relating  to  contempts,  of  1831,  is  merely 
■(declaratory  of  what  the  law  was  before  the  act  was  passed.  The 
language  of  the  law  clearly  shows  this:  shall  extend  only  to  acts 
done  in  its  presence,  etc. 

By  the  statute.  Gale's  Stat.,  169,  173,  sees.  11,  30,  the  court  may 
make  an  order,  or  rule,  to  prohibit  the  publication  of  the  evidence 
in  the  progress  of  the  trial,  when  the  court  shall  think  that  the 
publication  will  be  productive  of  injury  to  the  parties. 

Most  of  the  cases  Avhere  courts  have  refused  to  review  the  deci- 
sions of  the  inferior  courts,  for  contempts,  have  been  brought  before 
the  courts  by  habeas  corpus;  and  this  is  not  the  proper  process  to 
review  such  decisions. 

A  writ  of  error  will  lie  to  an  award  of  a  fine  for  a  contempt  of 
«ourt.  If  the  judge  does  not  act  within  his  discretion,  the  court 
may  reverse  his  decision:  6  Johns.,  456. 

The  cause  was  argued  at  the  December  term,  1841,  and  continued 
under  advisement  till  this  term. 

Beeese,  Justice,  delivered  the  opinion  of  the  court: 

The  record  in  this  cause  shows  a  proceeding  instituted  by  the 
Cook  Circuit  Court,  against  the  plaintiff  in  error,  as  editor  and  pro- 
prietor of  the  "  Chicago  Daily  American,"  for  an  alleged  contempt, 
in  publishing  an  article  in  that  paper,  supposed  to  reflect  upon  the 
court  and  jury,  whilst  engaged  in  trying  a  case  of  murder  pending 
therein,  at  the  May  term,  1840. 

The  proceedings  were  commenced  in  the  usual  way,  by  a  rule 
upon  the  plaintiff  in  error  to  show  cause,  etc.,  and  interrogatories 
duly  propounded,  which  were  answered,  and  he  adjudged  to  pay 
a  fine  of  $100  and  the  costs. 

Various  errors  are  assigned,  which  need  not  be  noticed 'in  the 
•order  in  which  they  are  presented,  it  being  considered  sufiicient  to 
state  briefly  the  general  conclusions  to  which  the  court  has  arrived 
upon  the  whole  case. 

There  seems  to  be  but  two  important  questions  presented  for 
decision  here,  and  the  first  is,  does  a  writ  of  error  lie  in  such  case? 

By  the  act  regulating  the  Supreme  and  Circuit  Courts, '  this  court 
has  final  and  conclusive  jurisdiction  of  all  matters  of  appeal,  error, 
or  complaints,  from  the  judgments  or  decrees  of  any  of  the  Circuit 
Courts  of  this  state,  and  from  such  inferior  courts  as  may  hereafter 
be  established  by  law,  in  all  matters  of  law  and  equity,  wherein 
the  rules  of  law  or  yjrinciples  of  equity  appear  from  the 
*files,  records,  or  exhibits  of  any  such  court,  to  have  been  [*403] 
erroneously  adjudged  and  determined;  and  this  court  is 
authorized  and  enabled  to  take  cognizance  of  all  such  causes  as 
shall  be  brought  before  it,  in  manner  aforesaid. 

A  construction  has  been  given  to  tljis  provision  of  the  statute,  by 
this  court,  in  the  case  of  Sloo  v.  The  State  HanA;^  where  it  is  said, 
that  whenever  a  decision  takes  place  in  any  of  the  Circuit  or  inferior 

»  Gale's  Stat.,  168.  2  1  Scam.,  440. 
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courts  of  record  in  this  state,  wliich  is  final,  and  of  W'hieh  a  record 
can  be  made,  and  which  decides  the  right  of  property,  or  personal 
liberty,  complete  jurisdiction  is  conferred  on  the  Supreme  Court  to 
hear  and  determine  the  same. 

And  in  the  case  of  Wells  v.  ITogcm,^  this  court  has  said  that  no 
particular  form  is  required  to  render  an  order  of  the  Circuit  Court 
a  judgment.  It  is  sufiicient  if  it  is  final,  and  the  party  against 
whom  it  may  be  entered  up,  subjected  to  injury  thei*eby. 

This  statute,  and  these  decisions  upon  it,  would  seem  to  be  suf- 
ficiently comprehensive  to  embrace  every  case  where  a  final  order 
has  been  made  by  the  Circuit  Court,  the  effect  of  which  may  be  to 
deprive  a  party  of  any  of  his  rights. 

The  decision  of  the  Cook  Circuit  Court,  although  it  does  not 
adjudge  the  plaintiff  in  error  to  be  guilty  of  a  contempt,  is  never- 
theless a  final  order  on  the  merits  of  a  case  then  befoi-e  it,  and  a  fine 
was  inflicted,  subjecting  his  property  to  its  payment,  or  in  default 
thereof,  to  a  deprivation  of  his  liberty,  by  confinement  in  jail. 

Perilous,  indeed,  would  be  the  condition  of  the  citizen,  if  he  had 
not  the  privilege,  in  such  a  case,  to  have  it  reviewed  by  another 
tribunal,  and  defective  would  be  our  jurisprudence  if  it  afforded  no 
means  of  relief. 

It  is  declared  by  our  statute,*  in  conformity  with  the  common 
law  principle,  that  in  all  criminal  cases  not  capital,  the  writ  of  error 
is  a  writ  of  right,  and  must  issue  of  course.  This  proceeding  for 
a  contempt  is  in  the  nature  of  a  criminal  proceeding,  and  has  been 
so  adjudged  in  the  case  of  Clark  v.  The  People.^  This  case  is 
relied  on  by  the  attorney-general,  as  authority  for  the  position  he 
maintains,  that  this  court  possesses  no  power  of  review  in  cases  of 
contempt.  I  do  not  think  that  case  decisive  of  this,  for  the  reason 
that  there  the  contempt  was  committed  in  the  presence  of  a  justice 
of  the  peace,  whilst  trying  a  cause,  and  the  statute  gave  him  power 
to  fine  for  contempts,  in  a  sum  not  exceeding  five  dollars,  in  such  a 
case,  and  he  had  not  exceeded  his  jurisdiction,  as  the  record  shows. 
Besides,  no  law  of  the  state  allowed  an  appeal  in  such  a  case,  par- 
taking of  a  criminal  nature,  and  it  was  properly  dismissed. 

The  General  Court  of  Virginia,  in  the  case  of  Stokely  v. 
[*4C4]  The  Commonioealth,^  held  that  it  had  jurisdiction  in  a  case 
of  fine  imposed  by  an  inferior  court,  for  a  contempt,  and 
reversed  the  sentence  of  such  court,  on  the  ground  that  the  party 
had  not  been  guilty  of  a  contempt.  And  in  Kentucky,  in  the  case 
of  Brickley  v.  The  Com7no7iwealth,^  the  appellate  court  there  said 
it  would  correct  an  erroneous  sentence,  though  it  could  not  re-ti"y  the 
question  of  contempt.  It  would  have  jurisdiction  to  entertain  the 
Avrit  of  error,  but  would  not  inquire  into  the  subject  matter  of  the 
contempt  charged. 

So  in  the  case  of  Kearney  ex  parte,^  the  Supreme  Court  of  the 
United  States  said  it  would  not  grant  a  habeas  corpus  where  a  party 

'  Breese,  264.  2  Crim.  Code,  sec.  189. 

3  Breese,  266.  <  1  Virg.  Cases,  330. 

6  IJ.  J.  Marsh,  575.  s  7  Wheat.,  88. 
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lias  been  committed  for  a  contempt  by  a  court  having  competent 
jurisdiction;  and,  if  granted,  it  would  not  inquire  into  the  suffi- 
ciency of  the  cause  of  commitment.  The  inference  is,  that  where 
there  was  an  absence  of  jurisdiction  in  the  inferior  court,  as  to  the 
subject  matter  of  the  contem2)t,  it  would  inquire  and  discharge  a 
party. 

Upon  the  authority  of  this  case,  which  is  relied  on  by  the  attor- 
ney-general, we  are  justified  in  concluding,  if  the  Cook  Circuit 
Court  had  no  jurisdiction,  the  judgment  should  be  reversed.  Had 
it  this  jurisdiction  ? 

Contempts  are  either  direct,  such  as  are  offered  to  the  court  while 
sitting  as  such,  and  in  its  presence,  or  constructive,  being  offered, 
not  in  its  presence,  but  tending,  by  their  operation,  to  obstruct  and 
embarrass,  or  prevent,  the  due  administration  of  justice.  Into  this 
vortex  of  constructive  contempts  have  been  drawn,  by  the  British 
courts,  many  acts  Avhich  have  no  tendency  to  obstruct  the  adminis- 
tration of  justice,  but  rather  to  wound  the  feelings,  or  offend  the 
personal  dignity  of  the  judge,  and  fines  imposed,  and  imprisonment 
denounced,  so  frequently  and  with  so  little  question,  as  to  have 
ripened,  in  the  estimation  of  many,  into  a  common  law  principle; 
and  it  is  urged  that,  inasmuch  as  the  common  law  is  in  force  here, 
by  legislative  enactment,  this  principle  is  also  in  force.  But  we 
have  said,  in  several  cases,  that  such  portions  only  of  the  common  law 
as  are  applicable  to  our  institutions,  and  suited  to  the  genius  of  our 
people,  can  be  regarded  as  in  foi'ce.  It  has  been  modified  by  the 
prevalence  of  free  principles,  and  the  general  improvement  of 
society,  and  whilst  we  admire  it  as  a  system,  having  no  blind  devo- 
tion for  its  errors  and  defects,  we  can  not  but  hope  that  in  the  pro- 
gress of  time,  it  will  receive  many  more  improvements  and  be 
relieved  from  most  of  its  blemishes.  Constitutional  provisions  are 
much  safer  guaranties  for  civil  liberty  and  personal  rights,  than 
those  of  the  common  law,  however  much  they  may  be  said  to  pro- 
tect them. 

Our  constitution  has  provided  that  the  printing  presses  shall  be 
free  to  every  person  who  may  undertake  to  examine  the 
proceedings  *of  any  and  every  department  of  the  govern-    [*405] 
ment,  and  he  may  publish  the  truth,  if  the  matter  published 
is  proper  for  public  information,  and  the  free  communication   of 
thoughts  and  opinions  is  encouraged. 

The  contempt,  in  this  case,  was  by  a  printer  of  a  newspaper, 
remai'king  on  the  conduct  of  an  individual  juror,  who,  whilst  he 
was  engaged  in  the  trial  of  a  capital  case,  and  whilst  separated 
from  the  public,  and  in  charge  of  the  officer  of  the  court,  was  fur- 
nishing articles  for  daily  publication  in  a  rival  newspaper  ;  and  in 
admitting  a  communication  from  a  correspondent,  calculated  to 
irritate  the  presiding  judge  of  the  court,  though  not  reflecting  upon 
his  integrity,  or  in  any  way  impeaching  his  conduct.  The  para- 
graphs and  communication  published  had  no  tendency  to  obstruct 
the  administration  of  justice,  nor  were  they  thrust  upon  the  notice 
of  the  court,  by  any  act  of  the  plaintiff  in  error. 

The  right  to  punish  for  contempts  committed  in  the  presence  of 
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the  court  is  acknowledged  by  our  statute  ;  '  and  while  it  affirms 
a  principle  that  is  inherited  in  all  courts  of  justice,  to  defend  itself 
when  attacked,  as  the  individual  man  has  a  right  to  do  for  his  own 
preservation,  it  may  also,  with  great  propriety,  be  regarded  as  a 
limitation  upon  the  power  of  the  courts  to  punish  for  any  other 
contempts.  In  this  power  would  necessarily  be  included  all  acts 
calculated  to  impede,  embarrass,  or  obstruct  the  court  in  the  admin- 
istration of  justice.  Such  acts  would  be  considered  as  done  in  the 
presence  of  the  court.  So  of  rules  entered  by  the  court  prohibiting 
the  publication  of  the  evidence  or  other  matters  while  the  case  is 
pending  and  undecided.  The  limitation  of  the  power  to  such  cases 
only,  is  better  calculated  to  strengthen  the  judiciary,  and  fasten  it 
in  the  affections  and  esteem  of  the  people,  who  have  so  large  a 
stake  in  its  purity  and  efficiency,  than  the  enlarging  the  power  to 
the  extent  claimed. 

An  honest,  independent  and  intelligent  court  will  win  its  way  to 
public  confidence,  in  spite  of  newspaper  paragraphs,  however  pointed 
may  be  their  wit  or  satire,  and  its  dignity  will  suffer  less  by  pass- 
ing them  by  unnoticed,  than  by  arraigning  the  perpetrators,  trying 
them  in  a  summary  way,  and  punishing  them  by  the  judgment  of 
the  offended  party. 

It  does  not  seem  to  me  necessary,  for  the  protection  of  courts  in 
the  exercise  of  their  legitimate  powers,  that  this  one,  so  liable  to 
abuse,  should,  also  be  conceded  to  them.  It  may  be  so  frequently 
exercised,  as  to  destroy  that  moral  influence  which  is  their  best  pos- 
session, until  finally,  the  administration  of  justice  is  brought  into 
disrepute.  Respect  to  courts  cannot  be  compelled  ;  it  is  the  volun- 
tary tribute  of  the  public  to  worth,  virtue  and  intelligence,  and 
whilst  they  are  found  upon  the  judgment  seat,  so  long,  and  no 

longer,  will  they  retain  the  public  confidence. 
[*406]        *If  a  judge  be  libelled  by  the  public  press,  he  and  his 
assailant  should  be  placed  on  equal  grounds,  and  their  com- 
mon arbiter  should  be  a  jury  of  the  country  ;  and  if  he  has  received 
an  injury,  ample  remuneration  will  be  made. 

In  restricting  the  power  to  punish  for  contempts,  to  the  cases 
specified,  more  benefits  will  result  than  by  enlarging  it.  It  is  at 
best  an  arbitrary  power,  and  should  only  be  exercised  on  the  pre- 
servative, and  not  on  the  vindictive,  principle.  It  is  not  a  jewel  of 
the  court,  to  be  admired  and  prized,  but  a  rod  rather,  and  most 
potent  when  rarely  used. 

The  whole  case'being  presented  to  this  court,  in  the  same  form 
and  manner  in  which  it  was  presented  before  the  Circuit  Court,  we 
are  satisfied  that  no  contempt  was  committed,  of  which  that  court 
cojild  take  jurisdiction,  and  accordingly  reverse  the  judgment. 

Douglass,  Justice,  dissented,  and  Catoist,  Justice,  not  having 
heard  the  argument,  gave  no  opinion. 


Judgment  reversed. 


»  Gale's  Stat.,  173. 
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The  People  of  the  State  of  Illinois,  ex  relatione,  Robert  C.  Bris- 
tol V.  John  Pearson. 

Motion  for  a  Rehearing. 

A  motion  for  a  rehearing  should  be  made  at  the  term  of  the  court  in  which  the  cause  is 
decided,  or  the  opiuion  of  the  court  delivered,    (a) 

At  this  term  of  the  court  the  defendant  filed  the  following  mo- 
tions and  affidavit  : 


"JOHN  PEARSON, 

ads.  >  For  Contempt  of  Court. 

"  THE  STATE. 


"  The  defendant,  John  Pearson,  comes  into  this  honorable  court, 
and  moves  the  court,  that  the  judgment  heretofore  given  in  the  above 
case,  at  the  December  term,  1841,  imposing  a  fine  of  $100  on  the 
said  defendant,  be  again  opened  and  reconsidered,  for  the  following 
reasons,  to  wit  :  ^ 

"  1.  The  said  defendant  has  shown,  by  his  answer  to  the  inter- 
rogatories put  to  him,  at  the  June  term,  1840,  that  he  never  in- 
tended any  contempt  to  the  Supreme  Court,  in  not  appearing  in 
said  court,  or  signing  a  certain  bill  of  exceptions  ;  that,  so  far  as 
the  defendant  was  concerned,  he  acted  under  a  full  conviction  that 
the  court  would  give  him  a  hearing  whenever  the  case  was  duly 
presented  to  them,  which  never  was  done. 

*"  2.  The  said  defendant  has  never  had  any  chance  to  be    [*407] 
heard  on  the  merits,  or  to  explain  why  he  did  not  sign  the 
bill  of  exceptions  di-awn  by  the  attorney,  though  he  did,  on  the 
trial,  sign  a  bill  of  exceptions,  which  he  then  believed  correct. 

"  3.  I'hat  no  legal  service  was  ever  made  on  him,  while  acting  as 
the  Circuit  Court  of  Cook  county. 

"  4.  That,  after  the  said  defendant  was  imprisoned,  from  the  16th 
June,  1840,  till  on  or  about  the  25th  or  26th  June,  1840,  and  was 
required  to  enter  into  a  recognizance  of  $500,  to  appear  at  the 
December  term  of  the  Supreme  Court,  1840,  he,  the  defendant,  was 
duly  elected  state  senator,  and  resigned  his  office  of  judge  before 
the  said  term,  and,  consequently,  could  not  have  done  the  act 
required  of  him  by  the  peremptory  writ  of  mandamus. 

"  5.  That  it  was  expected  by  the  defendant  that  no  decision 
would  be  made  in  the  case,  according  to  his  understanding,  after 
the  December  term,  1840,  until  the  matters  were  again  argued 
under  the  new  motion,  submitted  by  Mr.  Gatewood,  his  counsel, 
which  has  not  been  done. 

"  6.  That  the  fine  imposed  is  irregular,  and,  in  the  opinion  of  the 
defendant,  contrary  to  the  true  meaning  of  the  law  in  such  cases. 

(a)  See  Lavipsell  v.  Whitney,  ante,  170,  and  note. 
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"  7.  The  defendant  wishes  now  to  show,  by  affidavit,  that  it  was 
from  a  private  letter  sent  by  him,  in  consequence  of  sickness,  to  one 
of  the  judges,  and  by  the  judge  misunderstood,  or  in  some  other 
manner  not  explained,  he  caused  the  same,  or  a  portion  of  it,  to  be 
filed  by  Jesse  B.  Thomas,  Esq.,  for,  and  was  taken  as,  an  appearance 
of  the  defendant,  when  no  such  appearance  was  ever  contemplated 
by  the  defendant,  and  which  this  defendant  believes  was  one  of  the 
chief  causes  why  subsequent  misunderstandings  have  arisen  in  this 
case,  and  believes  that  if  he  could  have  explained  all  the  facts  in 
this  case,  that  the  court  would  have  seen  no  contempt  committed 
by  defendant. 

"  John  Pearson. 

"  The  following  authorities  are  referred  to  by  defendant: 
"2  Chit.  Blac,  side  page.  111;  Ibid,  265-6;  2  Scam.,  200.  To 
the  case  of  Emerson  v.  Clark,  2  Scam.,  490;  signing  a  bill  of  excep- 
tions is  a  judicial  and  not  a  ministerial  act:  Swafford  v.  Dovenor,  1 
Scam.,  115  ;  TJie  People,  on  the  relation  of  Exoing  v.  Forquer, 
Breese,  68;  showing  that  the  signing  of  the  bill  of  exceptions  is  a 
judicial  act.  The  appearance  was  not  properly  entered,  and  there 
was  no  proper  service.  A  mandamus  is  a  people's  writ  (in  England 
a  king's  writ),  and  could  only  be  served  by  a  sheriff,  or  other  proper 
oflScer,  appointed  by  law  to  do  the  act. 

"  SuPREiiE  Court,  Saxgamox  CoujirTY,  III. 


"  JOHN  PEARSON, 

ads.  >•  Fbr  Contempt, 

"THE  PEOPLE. 


"  John  Pearson,  defendant  in  the  above  entitled  case,  being  duly 
sworn,  deposes  and  says,  that  sometime  in  June,  he  thinks, 
[*408]  1839,  *and  during  the  Circuit  Court  of  Cook  county,  in  a 
case  of  Phillips  v.  Bristol,  the  counsel  tendered  a  bill  of 
exceptions,  which  this  affiant  did  not  sign,  but  signed  one  in  the 
case,  which  he  deemed  to  be  correct.  That,  previous  to  that  time, 
attempts  had  been  made  by  counsel  to  serve  a  writ  of  inandamv,^ 
from  the  District  Court  of  the  United  States,  commanding  said 
judge  to  do  an  act  which  he  considered  he  ought  not  to  do,  and  this 
defendant,  then  acting  as  a  court,  distinctly  informed  the  counsel, 
Mr.  Collins,  and  he  now  believes  in  the  hearing  of  Mr.  J.  Y.  Scam- 
mon,  that  he  did  not  recognize  this  manner  of  service — that  if  it 
was  served  in  the  way  of  other  process,  by  a  proper  officer  (or 
words  to  that  effect),  that  then  it  would  be  duly  considered.  That 
this  defendant,  while  sitting  as  a  court,  could  not,  as  then  advised, 
believe  or  consider  that  the  law  contemplated  the  service  of  these 
writs  by  an  attorney  in  court.  After  this  time,  and  after,  as  the 
defendant  believes,  this  opinion  was  known  to  the  counsel  generally, 
one  .Justin  Butterfield,  an  attorney  of  the  court,  attempted  in  open 
court,  and  while  the  business  of  court  was  in  progress,  to  serve  a 
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like  writ  from  the  Supreme  Court  on  this  affiant,  and  in  such  a  man- 
ner as  to  be  considered  an  intention  (accompanied,  as  it  was,  with 
gesture  and  language)  to  insult  this  affiant,  then  acting  as  the  court 
of  said  Cook  county.  1'his  Avrit  or  paper  was  not  read  to  or 
received  by  this  affiant,  and,  therefore,  he  did  not  then  know  its  true 
purport;  but,  from  a  conversation  with  one  of  the  attorneys,  this 
affiant  had  reasons  to  believe  it  was  a  Avrit  of  mandamus,  and 
Avhether  conditional  or  peremptory  he  could  not  now  state;  but, 
feeling  an  anxiety  to  let  the  Supreme  Court  know  this  affiant's  views 
on  this  subject,  and  with  no  intention  whatever  to  contemn  its 
authority,  and  knowing,  too,  that  this  question  was  a  new  one,  that 
is,  the  power  of  the  Supreme  Court  to  grant  writs  of  mandamus  to 
the  Circuit  Courts  of  Illinois,  requiring  them  to  sign  bills  of  excep- 
tions, this  affiant,  though  he  had  never  been  served,  in  his  opinion, 
with  notice,  felt  anxious  to  present  this  question  to  the  consideration 
of  the  Supreme  Court,  and,  with  that  view,  atteinpted  to  reach 
Springfield,  but  was  prevented  by  sickness,  and  thereiipon  he 
addressed  a  letter,  as  is  now  his  recollection,  to  Judge  Smith,  giving 
him  his  reasons  why  he  could  not  be  there,  and  sent  along  with  the 
letter  some  brief  thoughts,  as  hints  to  Judge  Thomas,  if  he  would 
consent  to  appear  and  argue  the  question  of  jurisdiction  over  the 
circuit  judges;  but  unless  that  question  was  permitted  to  be  argued 
this  affiant  did  not  then  intend  to  have  the  j^aper  filed  as  his  appear- 
ance, and  such,  this  affiant  now  believes,  was  the  well  known  fact, 
both  to  the  judge  and  J.  B.  Thomas,  Esq.,  who  filed  the  paper;  yet 
J.  B.  Thomas,  Esq.,  refused  to  appear  in  the  case.  At  the  next 
spring  term  of  the  Cook  Circuit  Court,  J.  Y.  Scammon  again 
attempted  to  serve  a  writ  on  this  affiant,  in  open  court,  which  he 
there  stated  Avas  a  peremptory  mandamus;  and  on  a  rule  being 
filed  to  show  cause  for  an  alleged  contempt,  this  affiant 
^learned,  for  the  first  time,  that  the  Supi-eme  Court  had  [*409] 
taken  this  paj^er,  filed  by  J.  B.  Thomas,  Esq.,  as  an  appear- 
ance in  said  court;  and  this  affiant  gathered  from  the  opinion  quoted 
by  J.  Y.  Scammon,  in  his  answer,  and  for  the  first  time  seen  or 
known  by  this  affiant,  that,  in  consequence  of  this  affiant's  acknowl- 
edging his  appearance  in  that  manner,  that  the  Supreme  Court  had 
proceeded  to  award  the  writ.  This  affiant  further  believed  that  it 
could  only  be  from  that  fact,  and  not  upon  the  ground  that  this 
was  a  good  or  legal  service.  This  being  the  state  of  facts,  this 
affiant  did  then  believe  that  the  last  attempt  to  serve  this  writ  by 
the  attorney,  in  May,  1840,  would  not  be  considered  a  legal  service; 
and  this  affiant  Avas  strengthened  in  this  opinion  from  the  phrase- 
ology of  the  learned  judge's  opinion,  to  which  this  affiant  begs 
leave  of  this  honorable  court  to  refer. 

"This  affiant  now  states  that  he  was  not  aware  that  any  writ  of 
attachment  had  been  issued  against  him  when  he  left  Springfield, 
on  the  tenth  day  of  June,  1840,  or  that  he  had  committed  any  con- 
tempt of  the  said  Supreme  Court,  and  was  greatly  surprised  to  be 
informed  of  that  fact  in  Clay  county,  where  he  had  gone  on  private 
business,  having  stayed  in  Shelby  and  Effingham  counties  for  sca- 
eral  days.     On  the  return  of  the  Avrit  of  attachment,  this  affiant,  in 
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answer  to  interrogatories  (which  he  wishes  to  read  as  part  of  his 
reasons  in  this  case),  distinctly  stated  that  he  had  no  intention  to 
insult  the  authority  of  the  court — and  by  himself  and  counsel, 
asked  the  court  to  go  into  the  whole  case,  which  was  then  refused; 
and  they  further  asked  the  Supreme  Court  to  come  to  some  decision 
on  the  question  of  contempt,  but  none  was  given  by  the  court  at 
that  term — on  which  this  affiant  was  required  to  enter  into  a  recog- 
nizance of  $500,  as  is  his  recollection,  to  appear  at  the  next  Supreme 
Court.  In  the  meantime  this  affiant  was  elected  a  state  senator, 
and  before  the  then  next  term  of  the  Supreme  Court,  he  resigned  his 
office  of  judge,  not  with  a  view  to  avoid  the  effects  of  the  attach- 
ment, but  with  a  single  intention  to  aid  in  the  legislative  counsels 
of  the  state.  The  question  was  raised  by  Mr.  Gatewood,  this 
affiant's  counsel,  whether  the  whole  subject  ought  not  to  be  dis- 
missed, as  the  answer  purged  this  affiant  of  any  contempt,  and  also, 
that  in  accepting  another  office,  it  was  out  of  his  power  to  comply 
with  the  mandate  of  the  Supreme  Court,  that  is,  to  sign  the  bill  of 
exceptions  s^  forth.  This  affiant  then,  or  during  the  winter,  and 
since  the  addition  of  judges,  so  understood  the  Supreme  Court,  that 
they  would  hear  another  argument  in  the  case  before  any  decision 
was  made,  which  this  affiant  is  informed  was  not  had.  This  affiant 
believes,  and  so  states  the  facts,  that  if  this  case  could  be  fully 
heard,  that  the  Supreme  Court  would  see  no  intention  to  contemn 
its  mandates,  but  that  much,  if  not  all,  has  arisen  from  misappre- 
hension of  the  Supreme  Court  and  this  affiant  on  the  one  hand,  and 
misrepresentation  and  ill  blood,  as  this  affiant  believes,  on  the  other, 

in  pressing  this  matter  beyond  any  former  precedent. 
[*410]    *Such  being  the  belief  of  this  affiant,  he  now  trusts  that  the 

Supreme  Court  Avill  not  refuse  him  an  opportunity  to  wipe 
out  the  reproach  sought  to  be  cast  on  him  by  those  who  have  pressed 
this  matter  upon  the  Supreme  Court,  in  a  way  which  has  pi-ecluded 
this  affiant  from  meeting  the  merits  of  the  case,  as  he  always 
intended  to  do;  and  if,  in  case  he  was  wrong  in  his  views  of  the 
law  of  jurisdiction,  he  then  intended,  and  at  all  times  intends,  to 
yield  to  the  laws  of  his  country.  But  if  this  opportunity  is  not 
granted  him,  knowing  the  facts  as  he  does,  he  will  be  compelled  to 
believe  that  privileges  granted  to  the  humblest  citizen  in  our  courts 
(his  day  in  court)  has  been  denied  to  him  in  this  case. 

"  John  Pearson." 

"Sworn  to  before  me,  this  15th  Dec.  1842, 

"  E.  Peck,  C.  S.  C." 

Per  Curiam :  '  The  court  has  duly  considered  the  motion  for 
rehearing,  and  have  come  to  the  conclusion  that  it  must  be  denied. 
We  have  re-examined  the  decision  given  in  this  case,  and  are  fully 
satisfied  with  it. 

There  is  another  reason  why  the  rehearing  can  not  be  granted: 

1  LocKWOOD,  Justice,  was  not  present  when  this  motion  was  made,  and  gave 
no  opinion. 
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The  motion  for  the  rehearing  was  not  made  until  the  second  term 
of  the  court,  after  the  opinion  was  delivered.  No  sufficient  reason 
was  shown  why  this  motion  was  not  made  at  an  earlier  period.  To 
permit  parties  to  come  into  court,  several  times  after  a  judgment 
is  rendered,  and  ask  for,  and  obtain  a  rehearing,  would  be  to  render 
the  decisions  of  the  court  uncertain,  and  leave  the  rights  of  the  par- 
ties unsettled.  At  a  former  term  of  this  court,  a  motion  was  made 
for  a  rehearing  of  several  cases,  some  of  which  were  decided  two 
or  three  years,  and  some  as  long  as  seven  years  before.  This  pro- 
ceeding was  wholly  irregulai-,  and  was  not  tolerated  by  the  court, 
and  the  motions  were  consequently  denied. 

There  was  a  rule  adopted  several  years  since,  which  seems^  to 
have  been  neglected  to  be  entered,  "  That  motions  for  a  rehearing 
must  be  made  at  the  same  term  of  the  court  at  which  the  opinion  is 
delivered." 

The  court  is  of  the  opinion  that  it  is  safest  and  proper  to  abide 
by  such  a  rule.  The  motion  for  a  rehearing  must  therefore  be 
denied. 

Motion  denied. 


Robert  Smith,  plaintiff  in  error,  v.  John  T.  Lusk,  who    [*41l] 
sues  for  the  use  of  Township,  etc.,  defendant  in  error. 

Error  to  Madison. 

A  mistake  or  error  of  the  couA  in  assessing  the  plaintiff's  damages,  can  not  be  corrected 
upon  writ  of  error,  unless  an  exceptioa  to  the  assessment  is  made,  and  a  bill  of  excep- 
tions taken  at  the  time  the  judgment  is  rendered,  or  the  assessment  made,  (o) 

^.  D.  Strong  and  J!  Sail,  for  the  plaintiff  in  error,  cited  1  Scam., 
582;  2  Scam.,  57;  Graham's  Pract.,  656;  Gale's  Stat.,  48. 

J[  Gillespie,  for  the  defendant  in  error,  cited  1  Scam,,  165,  169, 
252,  296;  2  Scam.,  205. 

Tkeat,  Justice,  delivered  the  opinion  of  the  court:' 
This  was  an  action  of  debt,  brought  by  Lusk  against  Smith.  The 
declai-ation  counts  on  a  sealed  note,  made  by  Smith  to  Lusk,  as 
school  commissioner,  dated  the  23d  of  March,  1837,  and  payable 
one  year  from  date,  for  the  sum  of  $  !,900,  with  all  interest  that 
may  become  due  thereon.  Plea,  7ion  est  factum,  and  issue  thereon. 
At  the  February  term,  1840,  the  'issue  was  tried  by  the  court,  and 
judgment  rendered  for  the  plaintiff,  for  $3,900  debt,  and  $1,611 
damages. 

'  LocKWOOD,  Justice,  did  not  sit  in  this  case,  and  gave  no  opinion. 

(a)  Accord  Sierer  v.  Martin,  63  HI.,  290. 

Where  objection  was  taken  for  the  first  time  in  the  Supreme  Court  to  a  master's  report, 
to  whom  a  reference  had  been  made  to  compute  the  amount  due  on  certain  notes,  Held 
the  objection  came  too  late:    Hugunin  v.  Starkweather,  5  Gil.,  493. 
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Smith  brings  the  record  to  this  court  and  assigns  for  error: 

First.  The  court  erred  in  computing  interest  on  the  note,  at  the 
rate  of  twenty  per  cent; 

Second.  In  allowing  a  rate  of  interest  greater  than  six  per  cent; 

Third.  In  allowing  an  amount  of  damages  not  authorized  by  the 
declaration. 

To  this  assignment  of  errors  the  defendant  in  error  has  demurred, 
and  the  question  arises,  are  the  errors  properly  assigned.  This 
question  has  been  fully  settled  by  this  court,  in  the  case  of  Siins  v. 
Hugshy. ' 

In  that  case  the  error  assigned  was,  that  the  Circuit  Court  had 
erred  in  rendering  judgment  for  more  than  the  plaintiff  was  entitled 
to  recover,  the  clerk,  in  assessing  the  damages,  having  omitted  to 
notice  a  credit  on  the  note  declared  on.  The  court  there  decided, 
that  the  note  with  the  indorsement,  although  inserted  by  the  clerk, 
formed  no  part  of  the  record,  and  without  its  appearing  in  the 
record,  the  error  complained  of  could  not  be  assigned,  {a) 

In  this  case,  the  plaintiff  in  error,  in  order  to  assign  the  errors  in 
question,  should  have  preserved  the  evidence  in  the  record.  Pie 
could  have  done  this  by  craving  oyer  of  the  note,  or  by 
[*412]  excepting  *to  the  decision  of  the  court,  in  rendering  judg- 
ment against  him,  and  incorporated  the  note  in  a  bill  of 
exceptions.  In  such  case,  this  court  could  inquire  into  the  propri- 
ety of  the  decision  below,  and  ascertain  whether  a  larger  judgment 
had  been  rendered  than  the  evidence  warranted.  As  it  is,  the  evi- 
dence is  not  before  us,  and  the  record  shows  no  cause  for  reversing 
the  judgment. 

The  demurrer  is  therefore  sustained,  Avith  c6sts. 

Judgment  affirmed. 

'Breese's,  App.,  111. 


(o)  To  entitle  papers,  used  upon  a  trial  in  the  lower  court,  to  notice  in  the  Supremo 
Court,  they  must  either  be  copied  into  the  record  or  so  specifically  referred  to  by  the  bill 
of  exceptions  that  there  can  be  no  reasonable  doubt  of  their  identity:  Hatch  v.  Potter,  2 
Gil.,  73.5;  Coreii  v.  Rnxsell,  3  Gil.,  367;  Edwards  v.  Patterson,  5  Gil.,  126;  Petty  v.  Scott,  Id.. 
209;  Moss  v.  Flint,  13  111.,  571 ;  Smiih  v.  Wilson,  26  lU.,  126;  Farnsworth  v.  Agnew,  27  111.,  42, 
Netvmnnv.  Ravenscroft,  67  111.,  496. 

The  bill  of  exceptions  should  purport  to  contain  all  the  evidence:  P.  P.  <&  J.  R.  R.  C«. 
9.  Mclntire,  39  lU.,  298,  and  notes. 
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Bobert  Sellers,  plaintiff  in  error,  v.  The  People  of  the  State  of 
Illinois,  defendants  in  error. 

Error  to  Shelby. 

Where  a  juror,  a  short  time  previous  to  the  trial  of  a  prisoner  for  murder,  and  on  different 
occasions,  said  he  believed  the  prisoner  "would  be  hung;  that  he  oiight  to  be  hung; 
that  nothing  could  save  him;  that  salt  could  not  save  him;  and  tliat  there  was  no  law 
to  clear  him;"  and  subsequently  went  to  the  jail,  and  told  the  prisoner  that  he  ought 
not  to  be  hung,  and,  if  he  were  on  the  jury  he  should  not  be  hung;  but  afterwards, 
when  sworn  on  the  trial,  touching  his  compi-tency  as  a  juror,  he  stated  that  he  had 
formed  and  expressed  no  opinion;  and  no  objection  being  made  to  him,  he  was  sworn 
on  the  jury,  and  the  prisoner  was  convicted;  a  new  trial  was  granted,  on  the  ground  of 
the  incompetency  of  tlie  juror,  (a) 

It  has  always  been  held,  that  if  a  juror  prejudge  a  cause,  and  it  is  unknown  to  the  failing 
party  in  time  to  challenge,  it  is  a  good  cause  for  a  new  trial. 

This  cause  was  heard  in  the  court  below  at  the  May  term,  1842, 
before  the  Hon.  Samuel  H.  Treat. 

JE.  J).  Baker  and  A.  T.  Bledsoe,  for  the  plaintiff  in  error. 

J.  Lamhorn,  Attorney-General,  for  the  defendants  in  error. 

Douglass,  Justice,  delivered  the  opinion  of  the  court: 

At  the  May  term,  1842,  the  grand  jury  of  Shelby  county  returned 
into  court  a  bill  of  indictment  against  Robert  Sellers,  for  the  mur- 
der of  James  Rodman.  The  prisoner  appeared,  and  pleaded  to  the 
indictment,  and,  a  trial  being  had,  was  convicted,  and  sentenced  to 
be  executed  on  the  .21st  day  of  June,  1842.  After  verdict,  and 
before  sentence,  the  prisoner  moved  for  a  new  trial,  upon  the 
ground  that  Alfred  Howlett,  one  of  the  jurors,  had  expressed  an 
opinion  against  the  prisoner,  previous  to  the  trial,  and,  when  exam- 
ined, touching  his  competency  as  a  juror,  testified  that  he  had 
formed  and  expressed  no  opinion  in  relation  to  his  guilt  or  inno- 
cence. Upon  the  hearing  of  the  motion  for  a  new  trial,  various 
affidavits  were  read,  as  well  on  behalf  of  the  prosecution,  as  the 
prisoner,  all  of  which  were  embodied  in  the  bill  of  exceptions. 

Addison  Moran  states,  "  that  previous  to  the  trial  of  this 
*cause,  in  conversation  with  said  Howlett,  on  the  subject  of    [*413] 
the  guilt  of  Sellers,  he  heard   said   Howlett  say  that  he 
believed  said  Sellers  would  be  hung,  and  that  he  ought  to  be  hung, 
and  that  nothing  could  save  him;  that   salt  could  not  save  him." 
This  conversation  occurred  about  three  Aveeks  before  the  trial. 

Jacob  Kellar  states  that  "previous  to  the  trial  he  heard  said 
Howlett  say  that  he  believed  said  Sellers  would  be  hung,  and  that 
there  was  no  law  to  clear  him."  This  was  within  three  weeks  of 
the  time  of  trial. 

John  D.  Brewster  states,  that  "  in  a  conversation  Avith  said  How- 


fa)  See  Smith  v.  Eames,  ante,  76,  and  note  {a):  Byars  v.  City  of  Mount  Vernon.  77  HI., 
470,  holds  that  when  a  juror  has  been  accepted  without  any  examination  on  his  voir  dire, 
the  fact  that  he  has  expressed  an  opinion  affords  no  ground  for  a  new  trial. 
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lett,  on  the  same  day  he  was  summoned  as  a  juror,  this  affiant  told 
him  he  had  better  be  careful,  or  the  sheriff  would  summon  him  as 
a  juror,  and  Howlett  replied  he  was  not  afraid  of  that,  as  they 
could  not  make  him  serve  on  the  jury;  and  from  all  Howlett  said, 
the  impression  was  left  on  the  mind  of  this  affiant  that  said  How- 
lett had  formed  an  opinion  in  relation  to  the  guilt  or  innocence  of 
Sellers,  and  that  he  could  not  be  made  to  serve  on  the  jury,  on  the 
trial  of  this  cause." 

Robert  Sellers,  the  prisoner,  states  "  that  he  had  not  any  knowl- 
edge, either  directly  or  indirectly,  of  the  fact  that  Alfred  Howlett, 
one  of  the  jurors,  had  expressed  or  formed  any  opinion,  either  for 
or  against  him,  in  relation  to  his  guilt  or  innocence,  under  the 
indictment,  or  for  any  offense  for  which  he  has  been  tried,  and  that 
he  has  been  informed,  and  believes,  that  said  Howlett  had  formed 
and  expressed  an  opinion;  but  he  came  in  possession  of  such  infor- 
mation only  since  his  conviction." 

Anthony  Thornton  states  "  that  before  the  jury  in  this  case  was 
impaneled,  and  during  the  examination  of  Alfred  Howlett,  on 
oath,  touching  his  competency  as  a  juror,  said  Howlett  stated,  on 
oath,  as  this  affiant  understood  him,  in  answer  to  the  general  ques- 
tion in  such  cases,  that  he  had  not  formed  and  expressed  an  opinion 
as  to  the  guilt  or  innocence  of  the  defendant,  and  that  no  challenge 
for  cause  was  made  in  consequence  of  such  statement.  This  affiant 
further  says,  that,  as  one  of  the  counsel  of  the  defendant,  he  did 
not  know,  nor  had  he  heard,  till  since  the  trial  of  this  case,  that 
said  Howlett  had  expressed  an  opinion  as  to  the  guilt  or  innocence 
of  the  defendant,  nor  does  he  believe  that  the  other  counsel  for  the 
defendant  had  any  knowledge  of  such  expression  of  opinion,  till 
since  the  trial."  This  is  the  substance  of  the  affidavits  presented 
on  the  part  of  the  prisoner. 

On  behalf  of  the  pi-osecution  was  read  an  affidavit  of  F.  C. 
Thornton  and  thirteen  others,  stating  "  that  said  Howlett  has 
always  borne  the  character  of  an  honest  man,  and  a  man  of  strict 
truth  and  veracity,  and  that,  from  their  knowledge  of  his  character, 
they  should  place  the  most  implicit  confidence  in  his  statements 
made  under  oath." 

Alfred  Doyle  states  "  said  Robert  Sellers  stated  in  his  presence, 

on  the  evening  of  the  26th  inst.,  that  Alfred  Howlett,  one 

[*414]    *of  the  jurors  who  sat  on   the  trial,  had  expressed  to  him, 

Sellers,   before  the  trial   came  on,  his   opinion  as  to  his, 

Sellers',  case,  that  he  ought  not  to  be  hung,  and,  if  he  was  on  the 

jury,  he  should  not  be  hung." 

James  Cutter  states,  that  "  since  the  making  of  an  affidavit  by 
Robert  Sellers,  who  stands  indicted  in  said  court  for  the  crime  of 
murder  (which  said  affidavit  states  that  he,  Sellers,  had  no  knowl- 
edge, directly  or  indirectly,  that  Alfred  Howlett,  one  of  the  jurors 
in  the  above  case,  had  expressed  or  formed  any  opinion,  either  for 
or  against  him,  in  relation  to  his  guilt  or  innocence,  under  the 
indictment),  said  Sellers  had  stated  to  him,  that  he  wished  to  get 
the  affidavit  back,  that  he  did  not  wish  it  to  go  before  the  court; 
that  Mr.  Howlett  had  made  statements  to  him  through  the  window, 
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before  he  was  impaneled  upon  said  jury,  as  to  what  his  opinion 
was." 

The  foregoing  affidavits  contain  all  the  facts  upon  which  the 
motion  for  a  new  trial  was  predicted,  and  present  the  following 
questions  for  the  determination  of  this  court: 

First,  whether  Howlett  was  a  competent  juror;  and,  secondly, 
if  incompetent,  whether  that  incompetency,  under  the  peculiar  cir- 
cumstances of  this  case,  entitles  the  prisoner  to  a  new  trial.  In  the 
case  of  Smith  v.  Eames,^  decided  at  the  July  terra,  1841,  this 
court  says,  that  a  juror  is  disqualified  if  he  has  expressed  a  decided 
opinion  upon  the  merits  of  the  case.  If,  without  any  qualification 
whatever,  a  juror  says  the  defendant  is  guilty,  or  the  like,  or  that 
the  plaintiff  ought  to  recover  in  the  action,  or  that  the  verdict 
ought  to  be  against  the  plaintiff,  he  would  be  disqualified,  as  not 
standing  impartial  between  the  parties.  In  Verrailyea's  case,  the 
Supreme  Court  of  New  York  says  it  is  admitted  that  every  citizen, 
whether  arraigned  for  crime  or  impleaded  in  a  civil  action,  is 
entitled  to  a  trial  by  an  impartial  jury.  The  trial  by  jury  is  justly 
considered  an  invaluable  privilege;  but  it  would  become  a  mockery, 
if  persons  who  had  prejudged  the  case  were  admitted  as  impartial 
triers.  All  the  elementary  writers,  with  the  exception  of  Chitty, 
lay  down  the  proposition  broadly,  that,  if  a  juror  has  declared  his 
opinion  beforehand,  it  is  a  good  cause  of  challenge.  In  support  of 
this  position  Mr.  Justice  Woodworth  cites  1  Arch.,  181-2;  2  Tidd, 
7V9-80;  Bacon,  title  Juries;  Bull.,  K  P.,  307;  Hale's  P.  C,  138. 

Lord  Coke  ^  says,  he  ought  to  be  least  suspicious,  that  is,  to  be 
indifferent,  as  he  stands  unsworn,  and  then  he  is  accorded  in  law, 
liber  et  legalis  homo;  otherwise  he  may  be  challenged,  and  not 
suffered  to  be  sworn. 

What  is  meant  by  a  person  standing  indifferent  ?     Manifestly, 
that  the  mind  is  in  a  state  of  neutrality,  as  respects  the  person  and 
the  matter  to  be  tried;  that  there  exists  no  bias,  either  for 
or  against,  *in  the  mind  of  the  juror,  calculated  to  operate    [*415] 
upon  him;  that  he  comes  to  the  trial  with  a  mind  uncom- 
mitted, and  prepared  to  weigh  the  evidence  in  impartial  scales.^ 

Applying  these  principles  to  the  case  under  consideration,  there 
can  be  no  question  of  Hewlett's  utter  incompetency  as  a  juror.  It 
appears  from  the  affidavits,  which,  for  the  purpose  of  this  motion, 
must  be  taken  as  true,  that  a  short  time  previous  to  the  trial,  and  on 
different  occasions,  he  expressed  a  decided  and  unqualified  opinion 
that  the  prisoner  would  be  hung  ;  that  he  ought  to  be  hung  ;  that 
nothing  could  save  him;  that  salt  could  not  save  him;  and  that  there 
was  no  law  to  clear  him.  It  would  be  difficult  for  any  one,  in  the 
fullness  and  freshness  of  our  language,  to  select  or  invent  forms 
of  expression,  which  would  more  clearly  and  emphatically  convey  a 
firm  conviction  of  guilt,  and,  at  the  same  time,  preclude  all  hope, 
or  possibility  of  escape,  on  the  part  of  the  prisoner.  They  furnish 
a  strong  case,  and  bring  it  fully  within  the  authorities  cited,  and 
hence  establish  the  incompetency  of  the  juror. 

^Anie,  76.  «  Coke  on  Litt,  1558.  3  7  Cowen,  131-2. 
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But  it  is  said,  that,  at  the  time  of  the  trial,  the  prisoner  knew 
that  Hewlett  had  formed  and  e.xpressed  an  opinion  as  to  his  guilt 
or  innocence,  and,  having  accepted  him  on  the  jury,  with  a  full 
knowledge  of  the  facts,he  is  estopped  from  denying  his  competency. 

The  only  evidence  in  support  of  this  assumption,  is  contained  in 
the  affidavit  of  Alfred  Doyle,  who  heard  the  prisoner  say  that 
Howlett  told  him,  before  the  trial,  that  he  ought  not  to  be  hung^ 
and,  if  he  (Howlett)  was  on  the  jury,  he  should  not  be  hung  ;  and 
also,  the  affidavit  of  James  Cutter,  who  heard  the  prisoner  say, 
that  Howlett  had  made  statements  to  him,  through  the  window, 
before  he  was  impaneled  uDon  the  jury,  as  to  what  his  opinion  was. 
On  the  contrary,  the  record  contains  the  affidavit  of  the  prisoner 
himself,  who  denies  all  knowledge  of  Hewlett's  opinion,  or  of  the 
fact  that  he  had  formed  one,  until  he  was  sworn  upon  the  jury  ; 
and  also,  the  affidavit  of  Anthony  Thornton,  the  prisoner's  counsel, 
who  denies  all  knowledge  of  the  fact,  on  his  part,  and  states,  that 
Howlett,  when  examined,  touching  his  competency  as  a  juror,  tes- 
tified that  he  had  formed  and  expressed  no  opinion  upon  the  sub- 
ject. We  would  prefer  reconciling  these  affidavits,  so  as  to  give 
full  faith  and  credit  to  each,  if  it  Avere  possible  so  to  do  ;  but  they 
will  not  admit  of  such  a  construction.  Two  witnesses  swear  that 
the  prisoner  told  them  that  he  knew  Howlett  had  formed  and 
expressed  an  opinion;  and  he  denies  that  he  was  in  possession  of  any 
such  information.  Of  course,  we  must  credit  the  two  disinterested 
witnesses,  in  preference  to  the  prisoner.  The  case,  then,  stands 
thus  :  two  or  three  weeks  previous  to  the  trial,  the  juror  expressed 
the  opinion,  that  the  prisoner  would,  and  ought  to  be  hanged. 
Subsequently,  he  Avent  to  the  jail,  and  told  the  prisoner,  that  he 
ought  not  to  be  hung,  and,  if  he  were  on  the  jurj'^,  he  should 
[*416]  not  be  *hung.  Afterwards,  when  sworn  on  the  trial,  touch- 
ing his  competency  as  a  juror,  he  stated  that  he  had  formed 
and  expressed  no  opinion.  The  prisoner,  supposing  that  his  opinion 
was  in  his  favor,  according  to  his  statement  at  the  jail,  or  that  he 
Avas  impartial,  according  to  his  oath  in  court,  consented  that  he 
should  serve  on  the  jury.  He  did  serve,  and  find  a  verdict  against 
the  prisoner,  in  conformity  to  his  previous  statements,  that  he 
would  and  ought  to  be  hanged.  If  this  be  the  true  state  of  the 
case,  can  it  be  said  that  the  juror  was  impartial?  that  he  possessed 
that  moral  perception,  that  sense  of  justice,  that  integrity  of  char- 
acter, which  would  qualify  him  to  pass  upon  the  life  of  a  felloAv 
citizen  ?  It  presents  the  revolting  spectacle  of  deep-seated  malice, 
concealed  under  the  sacred  garb  of  friendship,  destroying  its  A'ictim 
by  adding  treachery  to  perjury.  It  is  wholly  immaterial,  for  the 
purposes  of  this  motion,  Avhether  the  prisoner  be  guilty  or  inno- 
cent ;  law,  justice,  humanity,  forbid  that  he  should  be  deprived  of 
his  life  by  such  means,  and  by  a  jury  thus  constituted. 

It  has  always  been  held  that,  if  a  juror  prejudge  the  case,  and  it 
is  unknown  to  the  failing  party,  it  is  ground  tor  challenge,  as  in  the 
case   of   Dent  v.  The  Hundred  of  Hertford.^    A  new   trial   was- 

1 1  Graham  on  New  Trials  127. 
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granted,  upon  affidavit,  that  the  foreman  had  declared  the  plaintiflF 
should  never  have  a  verdict,  whatever  vs^itnesses  be  produced. 

It  is  clear,  upon  authority,  that,  if  the  prisoner  had  not  known 
the  fact,  that  the  juror  had  formed  and  expressed  an  opinion,  he 
would  be  entitled  to  a  new  trial.  Does  not  the  oath  of  the  juror,, 
made  in  the  presence  of  the  prisoner,  that  he  had  no  opinion  upon 
the  subject,  bring  this  case  substantially  within  this  rule  ?  Upon 
a  full  view  of  the  facts  in  the  case,  as  presented  in  the  record,  and 
of  the  law  applicable  to  those  facts,  we  are  of  opinion  that  Alfred 
Howlett  was  an  incompetent  juror,  and  that  the  prisoner  is  entitled 
to  a  new  trial.  In  conclusion,  we  feel  it  due  to  the  juror,  upon 
whose  conduct  it  has  been  our  duty  to  animadvert,  to  say,  that 
there  are  some  things  appearing  in  the  record,  which  would  autho- 
rize a  hope  that  his  conduct  was  susceptible  of  such  explanation  as 
would  acquit  him  of  the  injurious  imputations  which  the  facts,  set 
forth  in  the  bill  of  exceptions,  attach  to  him. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  a  new  trial 
awarded. 

Judgment  reversed. 


♦Lewis  Howell  et  al.,  plaintiffs  in  error,  v.  Edward  Edgar   [*417] 
et  al.,  defendants  in  error. 

Mtot  to  Pemia. 

The  right  of  a  failing  debtor  to  prefer  a  creditor,  by  deed  of  assignment,  is  too  firmly- 
settled  by  the  authorities,  to  be  questioned,  if  it  be  fairly  made,  without  onerous  con- 
ditions to  the  creditor,  or  provisions  for  his  own  advancement,  and  there  be  no  bank- 
rupt or  attachment  laws  abridging  the  right,  (a) 

An  assignment  of  the  estate  of  a  debtor  to  a  trustee,  for  the  benefit  of  his  creditors,  which 
provides  that  all  creditors  wishing  to  ibecome  parties  to  the  assignment,  shall,  within 
twelve  months  from  the  date  thereof,  affix  their  signatures  thereto;  and  that  the 
debtor  shall  not  be  held  liable  to  pay  to  any  creditors  who  may  sign  the  same,  any 
deficiency  that  shall  remain  unsatisfied  of  their  respective  demands,  is  fraudulent 
and  void.  (6) 

This  cause  was  heard  in  the  court  below,  at  the  April  term,  1840, 
before  the  Hon.  Thomas  Ford.  Judgment  was  rendered  for  the 
plaintiffs  for  $751.81  damages,  and  costs  of  suit.  The  facts  are 
generally  stated  in  the  opinion  of  the  court.  The  clauses  in  the 
assignment  upon  which  the  question  in  this  case  arises,  are  as 
follows: 

"  All  creditors  wishing  to  become  parties  to  this  assignment, 
shall,  within  twelve  months  from  the  date  hereof,  affix  their  signa- 
tures hereto,"  etc.;  "and  upon  this  condition,  that  said  Shewalter 


(a)  Accord  Cross  v.  Bryant,  2  Scam.,  37;  Cooper  v.  McClure,  16  lU.,  435;  Gibson  v.  Rees, 
50111..  383:  Ramsdell  v.  Sigerson,  2  Gil.,  78;  Hart  v.  Wing,  44  111.,  141;  Bloivv.  Gage,  Id., 
208;  Hardin  v.  Osborne,  60  111.,  93. 

(6)  A  deed  of  assignment  containing  a  condition  of  release,  with  no  provision  for  full 
payment  of  debts,  is  fraudulent  as  to  creditors  who  are  not  parties  to  it:  Ramsdell  v. 
Sigerson,  2  Gil.,  78;  Conkling  v.  Carson,  11  111.,  503;  Nesbitt  v.  Digby,  13  111.,  387. 
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shall  not  be  held  liable  to  pay  any  deficiency,  in  law  or  equity,  that 
shall  remain  unsatisfied  of  their  respective  demands. 

S.  T.  Logan,  for  the  plaintiffs  in  error,  cited  4  Wash,,  232;  11 
Wend.,  195;  3  Price,  6;  15  Johns.,  571;  2  Scam.,  36. 

0.  Peters^  for  the  defendants  in  error: 

The  deed  of  assignment,  by  its  provisions,  is  rendered  fraudulent 
and  void. 

The  condition  in  the  deed,  that  the  creditors  shall  each  be  barred 
from  any  further  claim,  after  receiving  his  dividend,  is  against  the 
policy  of  the  law,  as  well  as  against  the  provisions  of  our  statute  of 
frauds  and  perjuries,  which  declares  all  sales  of  property  made  for 
the  purpose  of  hindering,  delaying,  or  defrauding  creditors,  to  be 
absolutely  void.     R.  L.,  313;  Gale's  Stat.,  315. 

The  defendants  rely  on  the  following  authorities  as  presenting  a 
full  view  of  the  questions,  and  a  full  review  of  the  leading  deci- 
sions: Grover  v.  Wakeman,  11  AVend.,  187;  Ames  v.  JSlunt,  5 
Paige,  13;  Atkinson  et  al.  v.  Jordan  et  aL,  5  Ohio,  293. 

ScATES,  Justice,  delivered  the  opinion  of  the  court: 

Edgar  and  Forsyth  sued  out  a  writ  of  foreign  attachment  against 
Shewalter  and  McCroiy,  which  was  served  upon  Lewis  Howell,  with 
others,  as  garnishees,  and  having  obtained  judgment  against  She- 
waiter  and  McCrory,  for  $765.51  debt,  and  cost  of  suit,  a 
[*418]  conditional  *judgment  was  taken  against  Howell,  as  gar- 
nishee, and  interrogatories  filed.  The  note  sued  on  was  due 
October  10th,  1837. 

Howell  answered,  that  on  May  21st,  1838,  Shewalter  conveyed 
to  him  and  one  George  B.  Parker,  by  deed,  duly  recorded,  certain 
real  estate,  personal  property,  stock  in  trade,  debts,  book  accounts 
and  effects,  in  trust,  to  sell,  and  after  paying  the  expenses  of  the 
trust,  then  to  pay  certain  creditors,  named  in  schedule  number  one, 
their  whole  debts.  If  there  should  be  a  surplus,  then  to  pay  cer- 
tain other  creditors,  including  the  plaintiffs,  mentioned  in  schedule 
numbered  two,  the  whole  amount  of  their  debts,  if  the  estate  should 
be  sufficient,  but  if  not,  then  pro  rata;  and  should  there  be  any 
surplus,  after  retaining  a  compensation  for  their  trouble,  to  pay  it 
over  to  the  grantor  and  his  heirs.  The  deed  further  provides,  that 
all  creditors  wishing  to  become  parties  to  the  deed,  shall  do  so  in 
person,  or  by  legal  representative,  within  twelve  months  from  its 
date.  The  condition  of  the  deed  is,  that  the  said  Jacob  D.  She- 
waiter  shall  not  be  held  liable,  in  law  or  equity,  to  pay  any 
deficiency  that  shall  remain  unsatisfied  of  their  respective  demands. 
It  further  provides,  that  all  creditors  who  shall  not  become  parties 
to  the  deed,  within  twelve  months,  shall  be  debarred  the  right  of 
claiming  dividends  under  this  assignment. 

The  garnishee  further  answered,  that  he  had  received,  under  this 
assignment,  a  sum  of  money  exceeding  the  plaintiffs'  demand,  and 
submitted  to  the  court,  whether  he  was  liable  to  the  plaintiffs  below, 
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who  had   not  signed  the  deed.     Judgment  was  rendered  for  the 
plaintiffs  below,  which  is  assigned  for  error. 

The  counsel  for  the  parties  agree,  that  the  o'nly  question  sub- 
mitted to  the  court  is,  whether  the  deed  is  fraudulent  and  void  in 
law,  by  reason  of  the  clause  debarring  all  creditors  the  right  of 
claiming  dividends  under  it,  unless  they  should  sign  it,  by  which 
Shewalter  would  be  released  from  all  liability  for  any  deficiency. 

Fraud,  not  apparent  upon  the  face  of  the  deed  or  contract,  aris- 
ing from  motives  referable  to  the  mind  of  the  party,  evidenced  by 
his  situation,  and  the  circumstances  under  which  the  agreement  is 
made,  is  a  question  of  fact  for  the  jury.  But  it  becomes  a  question 
of  law,  for  the  determination  of  the  court,  when  the  intention  and 
provisions  expressed  in  the  agreement,  depend,  for  their  validity, 
upon  their  consonance,  or  repugnance  to  the"  principles  of  law  and 
equity.  But  when,  to  this  latter,  are  added  extrinsic  circumstances 
and  motives,  it  becomes  a  mixed  question  of  law  and  fact,  for  the 
determination  of  a  jury,  under  the  instructions  of  the  court. 

The  question  before  us  arises  upon  the  face  of  the  deed :  are  its 
provisions  consonant  to  the  principles  of  law,  and  will  it  enforce 
them? 

By  the  statute  of  frauds  and  perjuries,  all  deeds,  contracts,  and 
facts  in  the  case.     The  jury,  having  found  that  there  was  no 
fraud,  *agreements,  etc.,  hindering,  disturbing,  and  delay-    [*419] 
ing  creditors,  are  declared  null  and  void. 

There  is  a  distinction  laid  down  between  bonds  at  the  common 
law,  and  statutory  bonds.  According  to  a  saying  of  Loi'd  Hobart, 
"The  statute  is  like  a  tyrant,  where  he  comes  he  makes  all  void; 
but  the  common  law  is  like  a  nursing  father,  and  makes  void  only 
that  part  where  the  fault  is,  and  preserves  the  rest."*  "  But  the 
common  law  doth  divide  according  to  common  reason,  and  having 
made  that  void  which  is  against  law,  lets  the  rest  stand  as  it  is."  * 
On  the  other  hand,  in  Fermor's  case,^  it  is  said:  "  The  common  law 
doth  so  abhor  fraud  and  covin,  that  all  acts,  as  well  judicial  as  oth- 
ers, and  which,  of  themselves,  are  just  and  lawful,  yet  being  mixed 
with  fraud  and  deceit,  are  in  judgment  of  law  wrongful  and  unlaw- 
ful." Ch.  J.  Montagu  lays  down  the  same  doctrine  very  strongly. 
"Covin,"  says  he,  "may  be  where  the  title  is  good,  and  the  title 
shall  not  give  benefit  to  him  that  has  it,  by  reason  of  the  covin;  for 
the  mixture  of  the  good  and  evil  together  makes  the  whole  bad; 
the  truth  is  obscured  by  the  falsehood;  and  the  virtue  drowned  in 
the  vice."  * 

The  court,  in  the  case  of  Ilyslop  v.  Clark,^  seems  to  think  that 
the  better  opinion  is,  that,  at  the  common  law,  a  deed  fraudulent  in 
part  is  altogether  void.  I  think  the  better  reason  is  found  in  the 
former  opinion,  in  making  void  only  so  much  as  is  contrary  to  law. 
If  this  deed  be  fraudulent,  it  is  void  in  toto,  and  the  assignees,  even 
if  ci'editors,  could  derive  no  benefit  from  its  provisions. 

The  right  of  a  failing  debtor  to  prefer  a  creditor,  by  deed  of 

1  1  Mod.,  35.  2  14  Hen.,  8,  fol.  15;  Hob.,  14;  9  Peters,  679. 

3  Coke,  78.  <  Plowd.,  54.  s  14  Johns.,  464. 
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assignment,  is  too  firmly  settled  by  the  authorities  to  be  questioned, 
if  it  be  fairly  made,  without  onerous  conditions  to  the  creditor,  or 
provisions  for  his>own  advancement,  and  there  be  no  bankrupt  or 
attachment  laws  abridging  the  right;'  and  it  is  now  settled  upon  as 
firm  a  basis  as  deeds  of  composition. 

But  instead  of  relying  upon  fair  deeds  of  composition,  or  assign- 
ments for  the  benefit  of  one  or  more,  or  all  the  creditors  alike,  fail- 
ing debtors  began  to  make  assignments,  annexing  conditions  more 
or  less  onerous  to  the  creditors,  and  favorable  to  themselves;  and 
no  doubt  numberless  frauds  would  have  been  the  consequence  of 
these  voluntary  assignments,  with  conditions  of  release,  if  the  courts 
had  not  manifested  a  ceaseless  vigilance  to  detect  and  defeat  "  the 
multiplied  attempts  that  are  unceasingly  made  by  insolvents  to 
cover  their  property  from  their  creditors,  by  every  shift  and  con- 
trivance which  human  ingenuity  can  devise,"  so  aptly  described  by 

the  court  in  Hyslop  v.  Clarke.^ 
[*420]  *In  the  case  before  us  there  is  no  evidence  of  fraud  in 
fact,  or  any  purpose  to  deceive,  other  than  what  appears 
upon  the  face  of  the  deed,  as  disclosed  in  the  answer  of  the 
garnishee.  There  is  a  great  contrariety  of  decisions  upon  such  a 
condition  of  release  as  is  contained  in  this  assignment.  They  are 
irreconcilable,  and  it  is  still  qumstio  vexata. 

The  English  cases  are  not  numerous,  and  have  generally  been 
upon  composition  deeds,  to  which  the  creditors  were  parties,  or 
more  or  less  affected  by  considerations  growing  out  of  their  bank- 
rupt system.^ 

While  I  admit  that  the  question  did  arise  in  King  v.  Watson,* 
in  which  the  deed  was  held  good,  yet  the  decision  seems  to  have 
been  unsustained  by  any  authority;  and  in  Grover  v.  Wakeman,^ 
it  was  questioned  by  the  court  as  "  a  veiy  bald  one,  and  is  entitled 
to  very  little  weight." 

In  Hatch  v.  Smith  et  al.,^  the  deed  contained  a  stipulation  for  a 
release;  but,  although  tlie  deed  was  sustained,  the  question  was 
involved  with  another,  arising  under  a  statute  of  that  state,  under 
which  the  proceeding  was  instituted,  to  declare  the  assignees  trus- 
tees of  the  assigned  effects.  In  the  cases  of  Hastings  v.  Baldvnn,'' 
Wiclgery  et  al.  v.  Haskell,^  and  In  graham  v.  Geyer,^  the  question 
was  involved  with  the  same  or  other  questions.  In  some  of  them 
the  deed  was  sustained,  and  in  others  it  was  held  void. 

The  question  is  not  settled  in  Massachusetts,  notwithstanding 
these  decisions.  Mr.  Justice  Story,  in  Halsey  v.  Whitney, ^°  Mr. 
Justice  Sutherland,  in  Grover  v.  Wakeman,  Ch.  J.  Parker,  in  7ior- 
(len  V.  Smnner,^^  and  Judge  Ware,  of  the  District  Court  of  Maine, 

1  8  T.  R,  520;  4  T.  R,  166;  3  Vernon,  261;  2  Pick.,  129;  5  T.  R,  420;  17 
Mass.,  551;  5  Mass.,  42;  11  Wend.,  188;  12  Peters,  178;  14  Johns.,  458;  15. 
Johns.,  571;  5  Paige,  13;  6  Price,  6. 

2  14  Jolins.,  464. 

3 11  Wend.,  198;  4  T.  R,  166;  8  T.  R,  521. 

<  6  Price,  6.  s  n  Wend.,  198. 

«  5  Mass.,  42.  7  17  Mass.,  551. 

8  5  Mass.,  144.  9  13  Mass.,  146. 

'»  4  Mason,  229.  "  4  Pick.,  265. 
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in  the  case  of  G.  and  J.  Lord,  libelants,  v.  Brig  Watchman,^  all 
considered  the  question  as  still  open  in  Massachusetts;  the  laltei- 
after  reviewing  all  the  decisions  in  that  state. 

In  Pennsylvania  such  deeds  have  been  sustained.  It  was  so 
ruled  in  Lippincott  v.  Barker,"^  though  Breckenridge,  Justice,  dis- 
sented, and  the  court  put  itself  upon  the  particular  circumstances 
of  that  case.^  The  legislature  of  Pennsylvania  have  imposed  some 
restrictions  upon  such  assignments;  and  subsequent  decisions  have 
taken  a  firm  stand  in  favor  of  creditors.* 

In  the  case  of  Brashear  v.  IVest  et  al.,^  the  decision  sustained  a 
similar  clause,  in  a  deed,  to  the  one  under  consideration ;  but  the 
deed  was  made  in  Pennsylvania,  and  the  decisions  in  that  state 
have  sustained  such  deeds,  under  their  statute  of  frauds.  The 
Supreme  Court  of  the  United  States  adopts  the  decisions  of  the 
state  under  whose  laws  the  contract  was  made,  as  the  lex 
loci  *of  the  contract,  and  also  their  interpretations  of  their  [*42l] 
local  statutes.  The  court,  after  citing  the  cases  in  2  Binn., 
174,  and  4  Wash.,  232,  remarks:  "We  are  informed  of  no  contrary 
decision  in  the  state  of  Pennsylvania,  and  must  consider  it  as  the 
settled  construction  of  their  statute."  Yet,  from  the  intimation 
thrown  out,  their  opinion,  upon  general  principles,  seems  to  have 
inclined  to  a  contrary  decision;  for  they  say,  "  Yet  we  are  far  from 
being  satisfied  that,  upon  general  principles,  such  a  deed  ought  to 
be  sustained." 

In  many  of  the  cases  in  which  this  or  similar  clauses  have  been 
holden  good,  it  seems  that  the  courts  came  to  that  conclusion  with 
doubt  and  hesitation,  and  would  have  inclined  to  a  contrary  deci- 
sion, if  the  question  had  been  new.* 

There  are  many  decisions  declaring  them  fraudulent  and  void, 
and  which,  in  my  mind,  are  based  upon  better  reason,  more  justice, 
and  sounder  principles.  And,  while  there  are  few  or  no  estates 
depending  upon  the  validity  of  such  assignments,  I  think  it  our 
duty  to  lay  down  the  rule  that  should  govern  us,  at  as  early  a  day 
as  possible,  that  none  may  be  deceived,  either  in  making  or  trusting 
to  such  a  title. 

While  the  debtor  is  indulged  in  those  moral  obligations,  he  may 
feel  to  prefer  one  creditor  to  another,  I  would  not  be  willing  to  see 
those  ci'editors,  who  might  be  postponed,  compelled,  against  their 
will,  to  release  their  debts  or  the  greater  part  of  them,  to  save  a 
portion  from  a  bankrupt  estate. 

Shewalter  says  to  his  creditors,  "I  Avill  pay  some  of  you  all  if  I 
have  enough;  if  there  be  a  surplus,  I  will  pay  the  rest  of  you  pro 
rata,  provided  you  will,  within  twelve  months,  release  me  from  all 
liability  for  any  deficiency." 

There  is  no  schedule,  or  valuation  of  the  property  or  of  the 
debts,  except  a  few  lots  of  laud.     How  much  will  the  estate  pay  ? 

»  Ware,  232.  2  3  Binn.,  174. 

3  Vide,  also,  Bond  v.  Smith,  4  Dallas,  76. 

*  2  Kent's  Com.,  53G,  and  note  d. 

6  7  Peters,  614.  s  4  Mason,  820. 
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Has  he  surrendered  all  his  property  ?  There  may  be  sufficient  to 
pay  all  the  preferred  creditors;  there  may  be  a  surplus. 

As  the  proportion  of  the  property  to  the  debts  does  not  appear, 
we  are  driven  to  speculation  upon  the  probable  amount  the  estate 
will  pay.  Suppose  it  to  be  ten  per  cent.  Is  it  reasonable  to  ask 
the  creditors  to  release  all  claim  upon  his  future  industry  and  acqui- 
sitions, to  secure  a  tithe  out  of  his  present  estate  ?  To  sustain  this 
deed,  would  enable  the  debtor  to  say  to  his  creditors,  You  have 
augmented  my  estate  by  giving  me  your  property  on  credit,  but 
you  shall  have  none  of  it,  unless  you  will  take,  in  full  discharge, 
what  may  be  left,  after  I  satisfy  such  as  I  prefer,  I  cannot  com- 
prehend the  justice  of  the  principle,  that  places  within  the  power 
of  a  failing  debtor,  such  control  over  the  rights  of  the  creditor,  as 
to  coerce  him  to  release  his  debt,  or  be  debarred  from  sharing  in 
the  distribution  of  that  property,  which  his  own  substance 
p422]  has  contributed  to  augment.  *And,  I  think,  Senator  Tracy, 
in  Grover  v.  WaJceman,  very  justly  remarks,  that  "  the 
right,  either  legal  or  moral,  of  a  debtor  to  provide,  in  his  assignment, 
for  a  release  from  debts  which  he  has  not  paid,  stands  on  no  better 
grounds  than  a  right  to  secure  from  his  creditors  a  return  of  a  cer- 
tain per  centage  on  the  property  distributed,  or  an  engagement  that 
his  creditors  shall  give  him  a  new  credit." 

In  the  case  of  Grover  v.  Wakeman,'  the  cases  are  reviewed,  and 
ably  discussed  by  the  court;  and,  by  a  majority  of  the  court,  the 
■deed  was  held  fraudulent  and  void.  Similar  decisions  were  made 
in  the  cases  of  Hi/slop  v.  Clarhe,"^  and  Ames  v.  Blu7it.^ 

Many  of  the  cases  that  would  seem  to  Aveaken  these  authorities, 
as  I  before  remarked,  involve  other  questions,  and  others  are  dis- 
tinguishable. Nor  is  it  unimportant  to  note  a  distinction  between 
these  assignments  and  composition  deeds,  to  which  the  creditors 
voluntarily  become  parties.  The  case  of  Clark  et  dl.  v.  White,* 
was  of  the  latter  description.  The  debtor  filed  his  bill  to  enforce 
a  specific  performance,  by  delivering  up  cei-tain  notes  which  were 
discharged  by  the  composition  of  the  parties.  The  defendants  not 
showing  fraud  in  obtaining  the  deed,  the  court  enforced  it;  but 
said  that  any  underhand  agreement  would  be  fraudulent  and  void.® 

There  was  no  stipulation  for  a  release  in  the  case  of  Nunn  et  al. 
V.  Wilsmore.^  And  the  fact  that  the  principal  part  of  the  property 
in  question  was  the  wife's  fortune,  to  Avhose  use  the  surplus  was 
reserved,  seems  to  have  had  great  weight  with  the  court. 

Iluyujerford  v.  Earl,''  was  on  a  voluntary  settlement,  in  trust  to 
pay  debts,  and  raise  portions  for  grantor's  children,  and  £50  per 
annum  for  himself.  Yet  the  deed  was  holden  void,  as  to  creditors, 
whose  debts  were  contracted  twelve  years  afterwards.  The  grantor 
remained  in  possession,  which  must  have  had  great  weight  with 
the  court;  for,  otherwise,  it  would  seem  that  the  principle  is 
extended  a  great  way.     After  paying  seventy  cents  on  the  dollar  to 

1  11  Wend.,  193  et  scq.     2  12  Johns.,  458.     3  5  Paige,  13.     *  12  Peters,  178. 
6  Jackson  v.  Lamas,  4  T.  K,  166;  2  T.  R,  763;  Doug.,  2d  ed..  671. 
«8T.  R.,820.  7  2Vern.,  261. 
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the  creditors,  the  grantor  reserved  to  himself  $1,000;  but  if  the 
estate  should  not  be  sufficient  to  pay  so  much,  and  the  grantor's 
portion,  then  all  were  to  abate  pro  rata  :  Held,  fraudulent  and  void. ' 
And  it  would  seem  that  the  ground  of  decision  in  this  case,  was  the 
unreasonable  reservation  of  an  interest  to  the  debtor,  out  of  an 
insolvent  estate,  establishing  the  same  principle  of  an  undue  benefit 
and  advantage  to  the  debtor,  and  the  imposition  of  onerous  and 
unconscionable  burthens  upon  the  creditor,  upon  which  all  these 
cases  are  founded, 

I  do  not  regard  the  case  of  JEstwich  v.  Cailland,'^  as  impairing 
the  validity  of  these  decisions,  when  we  view  the  circum- 
cumstances,  and  *the  question  came  up  upon  a  motion  for    [*423] 
a  new  trial.     It  also  appeared  that  the  grantor  had  other 
property,  out  of  which  he  had  offered  to  satisfy  the  creditor  suing. 

From  this  review  of  adjudged  cases,  and  upon  principles  of 
justice,  I  am  of  opinion  that  this  deed  is  fraudulent  in  law,  and 
therefore  null  and  void.  It  would  be  no  answer  to  say  that  the 
creditors  might,  notwithstanding  the  deed,  hold  the  assignees  liable 
in  equity,^  for  this  would  be  dilatory  and  expensive;  it  would  be  a 
delaying  and  hindering  the  creditors. 

The  Supreme  Court  of  Errors  of  Connecticut,  in  Ingraham  v. 
Wheeler,*  and  the  Supreme  Court  of  Missouri,  in  the  case  of 
Swearingen  v.  Slicer,  have  held  the  deed  to  be  void,  in  cases  similar 
to  this. 

The  authority  of  Murray  v.  Riggs,^  has  been  shaken  by  the  case 
of  3facJde  v.  Cairns,^  and  Austin  v.  .BelU 

It  would  be  extremely  difficult  to  determine  that  the  weight  of 
authority  was  settled  either  way,  amidst  such  a  number  of  conflict- 
ing decisions.  But  it  is  much  less  difficult  to  determine  that  reason 
and  justice  incline  the  scales  against  such  a  transaction. 

The  judgment  is  affirmed,  with  costs. 

Judgment  affirmed, 

1  Harris  v.  Sumner,  2  Pick.,  129.  «  5  T.  R.,  420. 

8  7  Peters,  615.  «  6  Conn. ,  277. 

6  15  Johns.,  571.  «  1  Hopkins,  373. 
T  20  Johns.,  442. 
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Francis   H.    Hereford,    plaintiff    in    error,    v.     Wyman    Crow, 
defendant  in  error. 

Error  to  Montgomery, 

The  object  of  special  pleading  is  to  present  one  single  isolated  question,  or  point  in  issue, 
so  as  to  avoid  that  confusion  arising  from  a  multiplicity  of  distinct  issues  in  the  same 
pleading.  But  this  rule  should  not  be  confounded  with  the  statement  of  as  many 
distinct  facts  as  may  be  necessary  to  present  one  cause  of  action,  or  defense. 

A  count  containing  two  causes  of  action,  a  plea  setting  up  two  defenses,  and  a  replication 
traversing  two  material  facts,  either  of  which  being  wanting  in  the  plea,  would  break 
the  chain,  and  cut  off  the  defense,  would  be  bad  for  duplicity,  (a) 

To  a  declaration  in  an  action  upon  a  due  bill,  by  the  assignee  against  the  maker,  the 
defendant  pleaded,  that  on  the  eighteenth  day  of  November,  and  before  the  assign- 
ment, he  paid  the  due  bill  to  the  payee,  and  that  the  same  was  not  assigned  on  the 
seventeenth,  as  alleged,  but  long  after.  The  plaintiff  replied  that  the  defendant  did 
not  pay  the  due  bill  to  the  payee  on  the  eighteenth,  before  it  became  due,  or  before  it 
was  assigned;  and  that  the  bond  was  assigned  on  the  seventeenth,  as  set  forth.  On 
demurrer  for  duplicity^:  //e?d,  that  the  replication  was  not  defective;  the  averment 
that  the  assignment  was  made  on  the  seventeenth  being  immaterial. 

In  the  same  case,  the  defendant  also  pleaded  want  of  consideration,  and  that 
the  due  bill  was  not  assigned  on  the  seventeenth  of  November,  but  long 

f*424l  after  it  became  due;    to  *which  the  plaintiff   replied,  that   there  was   a 

L  J  good  consideration,  and  that  the  due  bill  was  assigned  on  the  seventeenth, 

..^  as  alleged:    Held,  on  demurrer  for  duplicity,  that  the  replication  was  suffi- 

cient. 

Where  there  are  issues  of  fact,  upon  other  pleas,  it  is  error  for  the  court  to  render  judg- 
ment for  the  plaintiff,  upon  overruling  a  demurrer  to  the  plaintiff's  repUcation  to  one 
of  the  defendant's  pleas. 

This  cause  was  heard  in  the  court  below  at  the  October  terra, 
1842,  before  the  Hon.  Sidney  Breese.  Judgment  was  rendered  for 
the  plaintiff  for  1230.86,  and  $40.30  damages. 

fl.  Gillespie,  for  the  plaintiff  in  error,  cited  Steph.  Plead.,  253-4; 
2  Scam.,  31,  52,  77;  3  Johns.,  315-18;  Gould's  Plead.,  40,  sees.  49- 
52;  Ibid,  406,  sec.  49. 

X.  Trumbull,  for  the  defendant  in  error.  A  replication  may  fre- 
quently put  in  issue  several  facts,  where  they  amount  to  only  one 
connected  proposition.  1  Chit.  Plead.,  641;  Gould's  Plead.  Ch.,  8, 
sees.  9,  12;  Steph.  Plead.,  260,  261-2;  15  Wend.,  351. 

ScATES,  Justice,  delivered  the  opinion  of  the  court. 
•   This  was  an  action  of  debt,  by  petition  and  summons,  on  the 
following  due  bill: 

"8238.36. 

"Due  John  Kercheval,  or  bearer,  two  hundred  and  thirty-eight 
dollars  and  thirty-six  cents,  value  received,  this  17th  November, 
1839. 

"  F.  H.  Hereford.     {Seal.'] 

"$238.36." 


(a)  Accord  Cnlhonn  v.  Wright,  ante,  74;  Burrnss  v.  Heivett,  ante,  224.  It  is  proper  to 
plead  any  number  of  facts  and  circumstances,  which,  taken  together,  constitute  but  one 
defense,  in  one  plea:    Kinney  v.  Turner,  15  111.,  18;i;  Holland  v.  Kibbe,  Itt  111.,  1*3. 
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Indorsed: 

"  For  value  received,  I  do  assign  the  within  bond  to  Wayman 
Crow,  this  l7th  day  of  November,  1839. 

"  Jno.  Kercheval." 

The  defendant  pleaded  four  several  pleas.  The  first  was  in  the 
general  issue,  to  which  there  was  a  joinder.  The  second  was,  in 
substance,  that  on  the  18th  of  November,  1839,  and  before  the 
assignment,  the  defendant  paid  the  due  bill  to  John  Kercheval,  and 
that  the  due  bill  was  not  assigned  on  the  17th  of  Novembei*,  as 
alleged,  but  long  after.  The  third  was  a  plea  of  set-off,  to  which 
there  was  a  general  traverse.  The  fourth  was,  in  substance,  a 
M^ant  of  consideration,  and  that  the  due  bill  Avas  not  assigned  on  the 
17th  of  November,  1839,  but  long  after  it  became  due  and  payable. 
To  the  second  plea  the  plaintiff  replied,  that  the  defendant  did  not 
pay  the  due  bill  to  John  Kercheval,  on  the  18th  of  November, 
1839,  before  the  same  became  due,  or  before  said  due  bill  was 
assigned,  and  that  the  due  bill  was  assigned  on  the  17th  of  Novem- 
ber, 1839,  as  set  forth.  To  the  fourth  he  replied,  that  there  was  a 
good  consideration  paid  by  the  said  Kercheval,  and  received  by 
the  said  Hereford;  and  thai  the  due  bill  was  assigned  on  the  17th 
of  November,  1839,  as  alleged.  To  these  replications  the  defend- 
ant demurred  specially,  for  duplicity,  in  this,  that  the  repli- 
cation *to  the  second  plea  denies  payment  before  assign-  [*425] 
ment,  and  avers  that  it  was  assigned  on  the  seventeenth. 
And  the  replication  to  the  fourth  plea  avers  a  good  consideration, 
and  that  it  was  assigned  on  the  seventeenth. 

The  court  overruled  the  demurrer,  and  rendered  judgment 
thereon  for  the  plaintiff. 

The  errors  assigned  are  : 

First.     Overruling  the  demurrer  ;  and, 

iSecojid.     Rendering  judgment  for  the  plaintiff. 

The  question  on  the  first  assignment  is  purely  of  technical  plead- 
ing, and  does  not  affect  the  merits.  The  object  of  special  pleading 
is  to  present  one  single,  isolated  question  or  point  in  issue,  so  as  to 
avoid  that  confusion  arising  from  a  multiplicity  of  distinct  issues 
in  the  same  pleading.*  This  rule  obtains,  whether  the  pleading  be 
declaration,  plea,  replication,  or  subsequent  statement.*^  But  this 
rule  should  not  be  confounded  with  the  statement  of  as  many  dis- 
dinct  facts  as  may  be  necessary  to  present  one  cause  of  action  or 
defense.^ 

A  count  containing  two  causes  of  action,  a  plea  setting  up  two 
defenses,  and  a  replication  traversing  two  material  facts,  either  of 
which,  being  wanting  in  the  plea,  would  break  the  chain,  and  cut 
oft'  the  defense,  would  be  bad  for  duplicity.  And  here  it  is  pro- 
per to  remark,  that,  as  the  pleadings  progress,  each  subsequent 
pleading  must  narrow  down  the  facts,  so  as  to  present  at  least  one 
isolated  point  or  issue;  otherwise  the  pleadings  might  be  almost 

11  Steph.  Plead.,  252-9;  1  Chit.  Plea-l.,  2o9-61;  2  Scam.  31,  52.  77. 

2  2  Gould's  Plead.,  406.  33  steph.  Plead.,  262;  Gould's  Plead.,  406. 
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interminable,  or  present,  at  last,  that  multiplicity  of  immaterial 
issues  and  confusion  which  the  law  so  much  abhors,  and  which  it 
is  the  subject  of  special  pleading  to  avoid. 

The  case  before  us  is  a  good  illustration  of  the  rule.  The  plain- 
tiff declares  that  the  defendant  executed  his  bond  to  Kercheval, 
on  the  17th  of  November,  1839,  which  was  assigned  to  him  the 
same  day.  Here  are  two  facts  stated  to  show  one  cause  of  action, 
in  the  plaintiff,  viz:  the  execution  of  the  note,  and  assignment 
to  the  plaintiff.  The  defendant  may  deny  the  execution,  or 
assignment,  but  cannot  deny  both  in  the  same  plea ;  as  either 
would  be  a  substantial  defense,  and  defeat  a  recovery.  So  he  may 
plead  payment;  but,  for  like  reason,  he  cannot  add  either  of  the 
others.  Again,  several  facts  are  necessary  to  constitute  a  good 
defense  against  an  assignee.  The  assignment  must  have  been 
made  after  the  falling  due  of  the  due  bill;  or,  if  made  before  that, 
the  plaintiff  must  have  had  notice  of  the  payment,  before  the  assign- 
ment. Here  are  several  facts  constituting  but  one  defense  ;  each 
and  all  are  necessary;  if  either  is  wanting,  a  link  is  broken,  and 
the  defense  fails.  A  replication  denying  any  one  of  them,  would 
defeat  it.  If  payment  was  not  made,  it  is  immaterial  when 
[*426]  it  was  *assigned.  If  made,  he  must  show  that  it  was 
assigned  after  it  became  due,  else  the  payment  is  not  good. 
If  that  be  not  true,  he  must  show  that  the  plaintiff  had  notice 
before  the  assignment.  Two  facts  are  necessary  to  make  out  the 
defense.  A  denial  of  one  of  them  will  defeat  it.  To  deny  both, 
in  the  same  replication,  would  be  duplicity. ' 

Material  matter,  though  illy  pleaded,  will  suffice  to  make  a  plea 
double  ;^  but  immaterial  matter  will  not  render  a  plea  bad  for 
duplicity. 

An  analytical  examination  of  the  replications,  by  these  princi- 
ples, will  test  their  technical  sufficiency.  Is  there  a  traverse  of 
two  distinct,  substantive  facts  in  the  replication  to  the  second  plea; 
or  one  such  fact  traversed,  and  other  material  matter  illy  pleaded  ? 
Time  of  payment  is  the  material  fact  denied,  viz.,  that  it  was  made 
before  it  was  due  or  assigned.  This  is  a  full  answer,  and  suffi- 
cient to  cut  off  the  defense;  but  it  also  adds,  that  it  was  assigned 
on  the  17th.  JVon  constat,  that  it  was  due  and  paid  before  the 
assignment;  therefore  this  matter  is  immaterial,  and  will  not  vitiate. 

The  replication  to  the  fourth  plea  avers  there  was  a  good  consid- 
eration. This  is  sufficient.  It  also  adds,  that  it  was  assigned  on 
the  17th.  ]Vo7i  constat,  that  it  was  due,  and  it  is  immaterial.^  The 
time,  in  relation  to  the  falling  due  of  the  due  bill,  and  not  the  day 
of  assignment,  is  the  material,  issuable  fact. 

And  this  is  fully  illustrated,  in  this  case,  by  remarking,  that  the 
due  bill  was  due  the  moment  it  was  executed  and  delivered.  So, 
it  miglit  be  very  true,  that  it  was  assigned  on  the  day  of  its  date; 
and  yet  true  that  it  was  done  after  it  was  due. 

The  other  assignment  of  error  is  well  taken.     There  were  two 

'Stepli.  Plead.,  252-9;   1  Chit.  Plead.,  259-61. 

aSteph.  Plead.,  259-60.  a  Stepli.  Plead.,  260. 
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other  issues  of  fact,  which  the  court  did  not  dispose  of,  but  ren- 
dered judgment  for  tlie  plaintiff,  on  the  demurrer,  for  debt,  inter- 
est, and  c-osts.  It  Avas  so  ruled  in  the  case  of  Ma-rlweather  v. 
Gregory,^  in  a  case  directly  in  point.  The  court,  upon  overruling 
the  demurrer,  should  have  proceeded  to  try,  or  dispose  of  the  issues. 
The  judgment  is  reversed,  with  costs,  and  the  cause  remanded  for 
further  proceedings; 

Judgment  reversed. 


Henry  Hays,  for  the  use  of  David  Miller,  appellant,  v.    [*42T] 
Upton  Smith,  appellee. 

Appeal  from  Madison. 

A  party  can  not  assi°:n  for  error  that  the  Court  below  pemiitted  a  witness  to  answer  cer- 
tain questions  which  were  objected  to,  unless  the  bill  of  exceptions  shows  what  were 
the  answers  to  the  questions,  (a) 

Where  a  sale  of  land  is  made  in  payment  of  a  debt,  without  any  fraud  on  the  part  of  the 
vendor,  a  failure  of  title  can  not  be  set  up  to  avoid  the  payment.  The  remedy  of  the 
vendee,  if  any,  is  upon  the  covenants  in  his  deed;  and  in  such  case  title  can  not  be 
shown  by  parol,  to  be  out  of  the  vendor,  and  in  a  third  person.  (6) 

Under  a  plea  of  payment,  a  defendant  may,  by  showing  partial  payment,  defeat  a  recov- 
ery pro  tanto. 

This  cause  was  heard  in  the  court  below,  at  the  October  term, 
1833,  before  the  Hon,  Theophilus  W.  Smith  and  a  jury. 

James  Sem,ple,  for  the  appellant. 

J.  B.  Thomas,  for  the  appellee. 

Tkeat,  Justice,  delivered  the  opinion  of  the  court: 
Hays,  for  the  use  of  Miller,  sued  Smith  in  the  Madison  Circuit 
Court.  The  declaration  is  in  debt,  on  the  record  of  a  judgment. 
Pleas,  nul  tiel  record  and  payment;  issue  thereon.  The  court  heard 
the  issue  on  the  plea  of  nul  tiel  record,  and  found  it  for  the  plain- 
tiflF.  The  issue  on  the  other  plea  was  submitted  to  a  jury,  who 
returned  a  verdict  for  the  defendant,  on  which  the  court  gave  judg- 
ment. A  bill  of  exceptions  shows,  that  on  the  trial  of  the  issue, 
before  the  jury,  the  defendant  called  several  witnesses,  and  asked 
them  certain  questions,  to  the  answering  of  which  the  plaintiff 
objected,  but  his  objection  was  overruled.  The  answers  of  the 
witnesses  are  not  set  forth.  The  plaintiff  offered  to  prove,  by  a 
witness,  that  the  defendant  had  no  title  to  the  land,  which,  it  was 
alleged,  the  plaintiff  had  received  in  payment  of  the  judgment,  but 
that  the  title  was  in  a  third  person,  to  which  the  defendant  objected^ 

>2  Scam.,  50. 

(a)  The  bill  of  exceptions  must  purport  to  contain  all  the  evidence:    P.  P.  <Sb  J.  B.  R.  Co 
V.  Mclntire,  39  111.,  298,  and  Bailey's  note. 
(.6)  See  Doyle  v.  Knapp,  ante,  334,  and  note. 
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and  the  court  sustained  his  objection.  The  plaintiff  asked  the 
court  to  instruct  the  jury, 

First.  "  Unless  the}'  believe,  from  the  evidence,  that  the  defend- 
ant had,  before  the  commencement  of  the  suit,  paid  the  whole 
amount  of  the  judgment  declared  on,  with  interest  and  damages, 
as  the  defendant  has  pleaded,  they  must  find  for  the  plaintiff  the 
amount  of  the  judgment  and  interest; 

Second.  "That  the  issue  for  the  jury  to  try  is,  payment  or  no 
payment,  in  full,  and  not  part  payment." 

The  court  refused  to  give  these  instructions,  and  instructed  the 
jury,  at  the  instance  of  the  defendant,  "  That  if  they  believe,  from 
the  evidence,  that  Miller  bought  land  from  Smith,  in  payment  of 
the  debt  claimed  in  the  declaration,  and  that  there  was  no 
[*428]  fraud  on  *the  part  of  Smith,  in  such  sale,  they  can  not 
inquire  into  Smith's  title;  and  it  makes  no  difference  whether 
he  had  title  or  not." 

The  errors  assigned  are. 

First.     In  admitting  the  testimony  offered  by  the  defendant; 

Second.     In  rejecting  the  testimony  offered  by  the  plaintiff; 

Third.     In  refusing  the  instructions  asked  by  the  plaintiff; 

Fourth.     In  giving  the  instructions  asked  by  the  defendant. 

The  first  assignment  of  error  can  not  be  sustained.  The  answers 
of  the  witnesses  are  not  given,  and  the  court  can  not  decide  that  the 
testimony  received  was  illegal. '  (a) 

The  second  and  fourth  assignments  of  error  will  be  considered 
together.  It  is  evident,  from  the  offer  of  the  plaintiff  to  introduce 
the  evidence  concerning  title,  and  the  instruction  of  the  court  to 
the  jury,  that  the  defense  under  the  plea  of  payment  was,  that  Mil- 
ler, the  beneficial  plaintiff,  had  purchased  land  of  the  defendant,  in 
payment  of  the  judgment  sued  on,  and  that  the  plaintiff  Avished  to 
defeat  this  defense,  by  showing  that  he  had  acquired  no  title  by  the 
purchase.  If  there  had  been  such  sale,  without  any  fraud  on  the 
part  of  Smith,  a  failure  of  title  could  not  be  set  up  to  avoid  the 
defense.  The  contract  was  executed,  and  the  judgment  paid,  and 
the  remedy  (if  any)  of  the  plaintiff  was  upon  the  covenants  in  his 
deed.  It  was  also  improper,  in  such  case,  to  show  title  by  parol 
evidence.  The  testimony  was,  therefore,  properly  rejected,  and 
the  decision  of  the  court  correct  in  giving  the  instruction. 

It  is  manifest  the  court  decided  right  in  refusing  the  instructions 
asked  by  tlie  plaintiff.  They  involve  the  absurd  proposition,  that 
although  a  defendant  has  pleaded  payment,  and  succeeds  in  estab- 
lishing a  partial  payment  of  the  debt  sued  on,  still  he  shall  not  be 
credited  with  the  amount  paid,  but  be  compelled  to  pay  it  again. 
Under  this  plea,  he  may,  by  proving  payment  in  full,  defeat  a 
recovery  altogether;  and  by  showing  partial  payment,  he  may  defeat 
it  pro  tanto,  and  he  is  permitted  to  do  this,  on  the  same  principle 

'  Miller  V.  Hoiick  et  al. ,  1  Scam. ,  501. 


(a)  It  is  the  answer,  not  the  question,  which  must  constitute  the  ground  of  complaint: 
PuUian  v.  Nelson,  38  111.,  112. 
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that  the  plaintiflf  may  recover  less  than  he  claims  in  his  declara- 
tion. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgment  affirmed. 


'William  McDonald,  plaintiff  in  error,  v.  John  B.  Bacon,  defend- 
ant in  error. 

Error  to  McDonough. 

As  a  gjeneral  principle,  an  award  to  be  obligatory  on  the  parties,  must  decide  all  the  mat- 
ters contained  in  the  submission.     But  this  rule  is  subject  to  some  exceptions;  as 
where  the  submission  is  of  several  distinct  subjects,  an  award  determining 
some  *only  will  be  good,  if  it  appear  that  those  not  decided  were  withdrawn 
from  the  consideration  of  the  arbitrators,  or  tliat  the  parties  failed  to  submit    r*429l 
the  evidence  concerning  them.    And  where  the  submission  is  general,  of  all     L  J 

matters  in  difference,  without  specifying  them,  the  award  will  be  good,  if 
made  as  to  all  questions  brought  to  the  notice  of  the  arbitrators  on  the  hear- 
ing. In  such  cases  the  award  can  be  enforced,  as  to  all  questions  decided  by  it,  leav- 
ing the  parties  to  resort  to  their  original  remedies  for  the  settlement  of  the  questions 
undetermined.  In  some  cases  the  award  may  be  void  in  part,  and  good  as  to  the 
residue;  as  where  the  arbitrators  assume  to  decide  questions  not  submitted  to  them, 
their  award  to  that  extent  is  void,  and  binding  as  to  those  which  were  submitted.  So 
on  a  general  submission,  the  award  will  not  be  conclusive  upon  a  matter  not  brought 
to  the  notice  of  the  arbitrators.  Where,  however,  the  submission  is  of  one  subject 
matter,  and  where  of  several,  with  a  condition  that  all  shall  be  decided,  the  general  rule 
applies,  and  the  award  must  be  as  broad  as  the  submission,  or  it  is  void.  The  award, 
too,  must  be  certain  to  a  common  intent,  capable  of  being  understood,  and  carried 
into  specific  execution,  without  the  aid  of  extraneous  circumstances,  (a) 

A  submission  to  arbitration  recites  that  "  McDonald  and  Bacon  are  respectively  possessed 
of  water  mills  on  Crooked  Creek,  in  McDonousrh  county,  and  claim  mill  privileges  on 
said  stream,  in  conflict  with  each  other,  and  concerning  which  disputes  have  arisen 
between  them,"  and  provides  "that  differences,  disputes  and  claims  respecting  mill 
privileges,  and  damages  which  may  have  been  sustained  in  consequence  of  any  des- 
truction occasioned  by  mill  dams  to  mill  privileges  on  said  creek,  and  whether  said 
Bacon's  mUl  dam  is  so  high  as  to  cause  the  water  to  overflow  and  obstruct  said  McDon- 
ald's mill,  and  hinder  and  injure  its  operation:  and  if  too  high,  how  much  the  same 
should  be  lowered,  so  as  not  to  obstruct  said  McDonald's  mill,"  shall  be  referred  to  the 
arbitrament  and  award  of  certain  persons,  *'  who  are  to  meet  at  Bacon's  mill  dam,  and 
after  inspecting  it,  and  the  creek  up  to  McDonald's  mill,  and  the  appearance  of  the 
water  to  their  satisfaction,  said  McDonald  is  to  be  allowed  to  let  the  water  out  of  Ba- 
con's mill  dam,  as  much  as  he  chooses,  so  as  to  draw  off  the  head  of  water  in  his  own 
manner,  and  to  his  own  satisfaction,  doing  Bacon's  dam  as  little  injury  as  possible,  and 
after  so  drawn  off,  said  arbitrators  are  then  again  to  view  the  appearance  of  the  water 
from  Bacon's  mill  dam  up  to  McDonald's  mill,  and  from  such  examinations,  as  well  as 
any  other  examinations,  above  or  below  McDonald's  mill,  they  may  make,  and  any 
other  proper  evidence  submitted  to  them,  decide  whether  Bacon's  mill  dam  causes  the 
water  to  flow  back  on  the  mill  of  McDonald,  so  as  to  injure  said  McDonald's  mill  or  not; 
and  if  it  does  so  injure  McDonald's  mill,  then  how  much  said  Bacon's  mill  dam  shall  be 
lowered,  to  remove  the  injury,  and  also  whether,  upon  a  view  of  all  the  rights  and  priv- 
ileges of  both  parties,  said  Bacon  should  pay  said  McDonald  any  damages,  and  if  any, 
how  much,  or  such  other  decision  as,  in  their  judgment,  shallbe  right;"  and  "shall 
determine  what  costs  shall  be  paid  by  one  or  both  of  the  parties,  at  their  discretion." 
The  award  was  made  January  15th,  1840,  and  determined: 

"First.  That  Bacon  shall,  within  six  months,  pay  to  McDonald  $625.62,  with  twelve  per 
cent  Interest. 

*'  Second.  That  he  pay  McDonald,  within  twelve  months,  a  like  sum,  bearing  the  same 
rate  of  interest. 

*'  Third.    That  Bacon  pay  the  costs,  amounting  to  $95.56,  in  twenty  days. 

'^Fourth.  That  the  said  John  B.  Bacon  shall  cause  the  planks  of  his  mill  dam  to  be  taken 
down,  so  as  to  reduce  the  quantity  or  head  of  water  therein,  eleven  inches,  perpendic- 
ular measure,  lower  than  the  same  was  on  the  2~th  day  of  December,  1839,  when  the 
said  dam  was  examined  by  the  said  arbitrators  herein,  which  is  to  be  done  in  twenty 
days  from  the  date  hereof:"  Held,  that  so  much  of  the  award  as  relates  to  the  low- 
ering the  dam  is  uncertain,  and  therefore  the  whole  award  is  void. 


(a)  See  Gerrish  et  al.  v.  Ayres,  ante,  215,  and  notes. 
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This  cause  was  heard  in  the  court  below  at  the  May  term,  1841, 
before  the  Hon.  Stephen  A.  Douglass.  Judgment  was  rendered 
for  the  defendant,  and  the  cause  brought  to  this  court  by  writ  of 
error. 

S.  T.  Logan  and  0  H  Broioning,  for  the  plaintiff  in  error,  cited 
Watson  on  Arb.,  11,  13,  145,  163-6,  IVl,  185;  Kyd  on  Awards, 
202,  233,  236-8;  1  Peters,  22V;  5  Wend.,  270;  14  Johns.,  96,  102-9; 
13  Johns.,  27;  11  Johns.,  106;  2  Johns.,  57. 

[*430]        *W.  A.  Minshall,  for  the  defendant  in  error,  cited  Kyd 
on  Awards,  175;  Croke  Eliz.,  838;  9  East,  81;  Croke  Jac, 
200,  355;  McBridev.  Hogan,  1  Wend.,  333-8;  6  Peters'  Cond.  R., 
393-4;  1  Peters,  227;  Watson  on  Awards,  158,  160-1,  190-4. 

Treat,  Justice,  delivered  the  opinion  of  the  court: 
This  was  an  action  of  covenant,  brought  by  McDonald  against 
Bacon,  to  recover  damages  for  the  non  performance  of  an  award. 
The  agreement  to  arbitrate  and  the  award  are  set  out  at  length  in 
the  declaration. 

The  agreement,  bearing  date  October,  1839,  recites  that 
"  McDonald  and  Bacon  ai*e  respectively  possessed  of  water  mills  on 
Crooked  Creek,  in  McDonough  county,  and  claim  mill  privileges  on 
said  stream,  in  conflict  with  each  other,  and  concerning  which  dis- 
putes have  arisen  between  them;"  and  provides,  "that  differences, 
disputes  and  claims  respecting  mill  privileges,  and  damages  which 
may  have  been  sustained,  in  consequence  of  any  destruction  occa- 
sioned by  mill  dams  to  mill  privileges  on  said  creek,  and  whether 
the  said  Bacon's  mill  dam  is  so  high  as  to  cause  the  water  to  over- 
flow and  obstruct  the  said  McDonald's  mill,  and  hinder  and  injure 
its  operation,  and  if  too  high,  how  much  the  same  should  be  low- 
ered, so  as  not  to  obstruct  the  said  McDonald's  mill,"  shall  be 
referred  to  the  arbitrament  and  award  of  certain  persons,  "  who  are 
to  meet  at  Bacon's  mill  dam,  and,  after  inspecting  it,  and  the  creek 
up  to  McDonald's  mill,  and  the  appearance  of  the  water,  to  their 
satisfaction,  the  said  McDonald  is  to  be  allowed  to  let  the  water 
out  of  Bacon's  mill  dam,  as  much  as  he  chooses,  so  as  to  draw  off 
the  head  of  water  in  his  own  manner,  and  to  his  own  satisfaction, 
doing  Bacon's  dam  as  little  injury  as  possible;  and  after  so  drawn 
off,  the  said  arbitrators  are  then  again  to  view  the  appearances  of 
the  water  from  Bacon's  mill  dam  up  to  McDonald's  mill;  and  from 
such  examinations,  as  well  as  any  other  examinations,  above  or 
below  McDonald's  mill,  they  may  make,  and  any  other  proper  evi- 
dence submitted  to  them,  decide  whether  Bacon's  mill  dam  causes 
the  water  to  flow  back  on  the  mill  of  McDonald,  so  as  to  injure  the 
said  McDonald's  mill  or  not;  and  if  it  does  so  injure  McDonald's 
mill,  then  how  much  the  said  Bacon's  mill  dam  shall  be  lowered,  to 
remove  the  injury,  and  also  whether,  upon  a  view  of  all  the  rights 
and  privileges  of  both  parties,  the  said  Bacon  should  paj'  the  said 
McDonald  any  damages,  and  if  any,  how  raucli,  or  such  other  deci- 
sion as,  in  their  judgment,  shall  be  right,"  and  '  shall  determine 
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what  costs  shall  be  paid  by  one  or  both  of  the  parties,  at  their  dis- 
cretion." 

The  award,  bearing  date  the  15th  of  January,  1840,  determines: 

First.  That  Bacon  shall,  within  six  months,  pay  to  McDonald 
^825,62,  with  twelve  per  cent  interest. 

Second.  That  he  pay  to  McDonald,  within  twelve  months,  a  like 
sum,  bearing  the  same  rate  of  interest. 

^Third.  That  Bacon  pay  the  costs,  amounting  to  $95.56,  [*431] 
in  twenty  days; 

Fovrth.  "  That  the  said  John  B.  Bacon  shall  cause  the  planks  of 
his  mill  dam  to  be  taken  down,  so  as  to  reduce  the  quantity  or  head 
of  water  therein  eleven  inches,  perpendicular  measure,  lower  than 
the  same  was  on  the  27th  of  December,  1839,  when  the  said  dam 
was  examined  by  the  said  arbitrators  herein,  which  is  to  be  done  in 
twenty  days  from  the  date  hereof." 

The  breaches  assigned  in  the  declaration  are,  first,  the  non-pay- 
ment, within  six  months,  of  the  first  instalment  of  $625.62;  and, 
secondly,  that  Bacon  did  not,  within  twenty  days,  cause  the  planks 
on  his  mill  dam  to  be  taken  down,  so  as  to  reduce  the  quantity  or 
head  of  water  in  the  dam  eleven  inches,  perpendicular  measure, 
lower  than  it  was  on  the  27th  of  December,  1839. 

The  defendant  demurred  to  the  declaration,  and  the  court  sus- 
tained the  demurrer,  and  rendered  judgment  thereon. 

To  reverse  this  judgment,  McDonald  prosecutes  a  writ  of  error, 
and  assigns,  as  cause  for  reversal,  the  decision  of  the  court  in  sus- 
taining the  demurrer. 

It  is  insisted  by  the  defendant,  that  the  award  is  void  for 
uncertainty.  As  a  general  principle,  an  award,  to  be  obligatory  on 
the  parties,  must  decide  all  the  matters  contained  in  the  submission. 
But  this  rule  is  subject  to  some  exceptions.  As  where  the  submis- 
sion is  of  several  distinct  subjects,  an  award  determining  some 
only  will  be  good,  if  it  appear  that  those  not  decided  were  with- 
drawn from  the  consideration  of  the  arbitrators,  or  that  the  parties 
failed  to  submit  the  evidence  concerning  them.  And  where  the 
submission  is  general,  of  all  matters  in  difference,  without  specify- 
them,  the  award  will  be  good,  if  made  as  to  all  questions  brought 
to  the  notice  of  the  arbitrators  on  the  hearing.  In  such  cases  the 
award  can  be  enforced,  as  to  all  questions  decided  by  it,  leaving  the 
parties  to  resort  to  their  original  remedies,  for  the  settlement  of  the 
questions  undetermined.  In  some  cases  the  award  may  be  void  in 
part,  and  good  as  to  the  residue.  As  where  the  arbitrators  assume 
to  decide  questions  not  submitted  to  them,  their  award  to  that 
extent  is  void,  and  binding  as  to  those  which  were  sul)mitted.  So, 
on  a  general  submission,  the  aM^ard  will  not  be  conclusive  uj^on  a 
matter  not  brought  to  the  notice  of  the  arbitrators.  Where,  how- 
ever, the  submission  is  of  one  subject  matter,  and  where  of  several, 
with  a  condition  that  all  shall  be  decided,  the  general  rule  applies, 
and  the  award  must  be  as  broad  as  the  submission,  or  it  is  void. 
The  award,  too,  must  be  certain  to  a  common  intent,  capable  of 
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being  understood,  and  carried  into  specific  execution,  without  the 
aid  of  extraneous  circumstances.' 

In  this  case,  the  main  questions  submitted  for  the  decision  of  the 
arbitrators,  were,  whether  Bacon's  mill  dam,  by  causing 
[*432]  back  water,  *obstructed  the  operations  of  McDonald's  mill, 
and  if  so,  what  amount  of  damages  McDonald  had  sustained, 
and  how  much  the  dam  should  be  lowered,  to  prevent  the  obstruc- 
tion in  future.  These  questions  all  arose  out  of  the  same  subject 
matter,  and  were  intimately  connected  with  each  other.  The  arbi- 
trators took  upon  themselves  the  burthen  of  the  submission,  and,  of 
course,  of  the  decision  and  settlement  of  these  questions.  If  they 
have  failed  to  decide  all  of  them,  or  if  in  assuming  to  decide  the 
whole,  their  award  as  to  any  is  uncertain  or  indefinite,  it  is  void  in 
toto,  and  can  not  be  enforced. 

As  to  the  subject  of  damages,  it  is  full  and  explicit.  The  only 
question,  then,  which  this  court  is  called  upon  to  decide,  is,  whether 
that  part  of  the  award  which  relates  to  the  lowering  of  the  dam,  is 
sufficiently  certain.  By  the  terms  of  the  submission,  the  arbitra- 
tors were  required  to  ascertain  and  determine,  upon  actual  exam- 
ination, how  much  the  dam  should  be  lowered,  to  remove  the  injury 
complained  of.  They  award  that  the  dam  shall  be  taken  down,  so- 
that  the  quantity  or  head  of  water  above  it  shall  be  reduced  eleven 
inches  lower  than  it  was  on  a  particular  day.  The  injury  com- 
plained of  arose  from  the  back  water  occasioned  by  the  dam  at  the 
lower  mill.  The  remedy  agreed  on  by  the  parties,  Avas  the  lowering 
of  the  dam,  so  that  the  back  water  should  cease  to  interfere  with 
and  obstruct  the  operations  of  the  upper  mill.  It  is  but  reasonable, 
therefore,  to  apply  the  reduction  in  the  depth  of  the  water,  to  that 
part  of  the  dam  nearest  the  upper  mill.  The  duty  of  the  ai'bitrators 
seems  clear  and  positive.  They  were  to  examine  the  premises,  and 
ascertain  by  experiment  and  otherwise,  in  the  first  place,  how  much 
the  depth  of  the  water  at  the  upper  mill  should  be  lessened,  to  free 
it  from  the  obstruction;  and  then  determine  what  reduction  in  the 
Height  of  the  dam  would  produce  the  result  desired.  It  was  useless 
to  determine  the  first  proposition,  unless  they  at  the  same  time 
decided  the  other.  They  ascertain  the  cause  and  extent  of  the 
injury,  but  fail  to  provide  a  certain  and  definite  remedy.  The 
principal  question,  to  what  extent  the  dam  is  to  be  lowered,  remains 
undetermined.  Again,  by  the  terms  of  the  award,  the  quantity  of 
water  is  to  be  reduced  eleven  inches  lower  than  it  was  on  a  partic- 
ular day.  How  is  the  depth  of  the  water  at  that  time  to  be  ascer- 
tained, but  by  extraneous  evidence  ? 

But  it  may  be  said,  that  the  lowering  of  the  planks  of  the  dam 
would  lessen  the  depth  of  the  back  water  to  the  same  extent.  We 
do  not  think  that  it  would  follow  as  a  necessary  consequence  from 
a  certain  reduction  in  the  height  of  the  dam,  that  the  back  water 
near  the  upper  mill  would  fall  the  same  distance.  This  would  be 
true,  to  a  greater  or  less  degree,  according  to  the  character  of  the 
stream.     It  would  depend  upon  the  volume  of  water,  the  rapidity 

1  Kyd  on  Awards,  183,  191;  Watson  on  Plead.,  117,  119. 
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of  the  current,  the  width  and  meanderings  of  the  channel,  and 
other  causes  affecting  the  particular  stream.  There  is  no  general 
rule  by  which  anything  like  certainty  could  be  attained,  without  an 
actual  examination  and  survey  of  the  stream. 

*We  arrive  at  the  conclusion,  that  the  award,  in  a  mate-   [*433] 
rial  point,  is  uncertain  and  indefinite,  and  therefore  void. 

The  decision  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgment  affirmed. 


Daniel  S.  "Witter   et  al.,  plaintiffs   in  error,  v.   Israel  McNiel, 
defendant  in  error. 

Error  to  Hancock. 

Where  a  contract,  under  seal,  was  in  the  handwriting  of  one  joint  contractor,  and  signed 
and  sealed  In  a  partnership  name,  by  the  other:  Held,  under  the  plea  of  won  est  fac- 
tum, that  the  deed  was  executed  by  both,  (a) 

Semble,  That  it  may  well  be  doubted,  whether,  under  the  statute  of  Illinois,  either  one  of 
two  defendants  can  deny  the  execution  of  a  contract  sued  on,  without  accompanying 
his  plea  by  an  affidavit  denying  its  execution. 

Where  issue  is  taken  upon  a  plea,  it  is  irregular  for  the  plaintiff  subsequently  to  demur  to 
it;  but,  if  the  defendant  joins  in  the  deimrrer,  he  thereby  waives  the  irregularity.  (6) 

To  an  action  of  covenant,  upon  an  agreement  entered  into  between  two  parties,  containintc 
mutual  covenants,  a  plea  averring  performance,  on  the  part  of  the  defendants,  of  all 
and  singular  the  obligations  imposed  on  them,  by  the  terms  of  the  contract,  and  that 
the  plaintiff  did  not  perform  any  of  the  undertakings  contained  on  his  part,  where  the 
covenants  of  the  plaintiff  were  conditions  precedent,  is  bad  on  demurrer,  for  dupUcity 
and  inconsistency,  (c) 

To  the  same  action  the  defendants  filed  another  plea,  averring  that  they  had  "  paid  and 
satisfied  all  and  all  manner  of  charge  and  indebtedness,  if  any  existed  under  said 
contract,  indenture,  or  articles  of  agreement  declared  on,  in  the  cause,  to  the  said 
plaintiff,  for  all  work  and  labor,  and  service  performed  by  him,  and  for  all  materials 
furnished  by  him,  for  said  mill  or  building,  which  said  payments  are  embraced  in  the 
bill  of  particulars  hereto  annexed,  and  also  other  matters  mentioned  in  said  bill,  as 
forming  an  indebtedness  on  the  part  of  the  said  plaintiff  to  the  defendants;  all  of 
which  will  fully  and  specifically  appear  by  reference  to  said  bill  of  account  connected 
herewith,  and  which  the  defendants  in  this  cause  aver  to  be  true  and  correct:  and 
all  these  things  the  defendants  are  ready  to  verify  and  prove,  as  this  court  shall 
direct;  and  they  will  claim  and  insist  upon  the  balance  that  may  be  found  due  to 
them,  on  the  proofs  offered  to  sustain  the  charges  in  said  bill:"  Held,  on  demurrer, 
that  the  plea  was  bad;  because,  as  a  plea  of  payment,  it  denied  all  indebtedness,  and 
as  a  plea  of  set-off,  it  did  not  show  how  much,  and  for  what,  the  plaintiff  was  indebted 
to  the  defendants. 

This  cause  was  heard  in  the  court  below,  before  the  Hon.  Peter 
Lott. 

0.  Peters,  for  the  plaintiffs  in  error: 

1.  It  was  erroneous  to  permit  the  plaintiff  below  to  demur  to  the 
defendants'  second  and  third  pleas,  after  a  joinder  of  the  issues  to 
the  country. 

The  issues  being  joined,  the  defendants  had  a  right  to  have  them 
tried  by  a  jury. 

There  was  no  waiver  of  the  irregularity  in  pleading,  as  in  the 
case  of  Lincoln  et  al.  v.  Cook,  2  Scam.,  61. 

(a)  See  Ankeny  v.  McMahon.  ante,  12,  and  notes. 

(6)  See  Marshall  v.  Duke,  ante,  67,  and  note. 

(c)  See  Calhoun  v.  Wright,  ante,  74;  Burrass  v.  Hewett,  ante,  234. 
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But  if  the  issues  of  fact  were  waived,  it  was  error  to 
[*434]  sustain  the  *demurrer,  because  the  pleas  were  good  in  sub- 
stance, and  should  have  been  so  held  on  general  demun-er. 

The  second  plea  was  perhaps  bad  for  duplicity,  but  that  defect 
was  cured  by  replying,  or  by  general  demurrer  to  the  plea:  Story's 
Plead.,  37,  52,  and  authorities  there  cited;  1  Chit.  Plead.;  JVye  v. 
Wright,  2  Scam.,  222. 

When  there  is  a  demurrer  to  several  pleas,  and  one  plea  is  good, 
and  the  others  bad,  the  demurrer  will  not  be  sustained.  Stacy  v. 
Baker,  1  Scam.,  417. 

2.  The  proper  foundation  was  not  laid  for  the  admission  of  the 
deed  in  evidence. 

One  partner  can  not  make  a  deed  that  binds  his  co-partner,  except 
in  certain  cases,  and  this  is  not  one  of  those  cases.  He  must  have 
a  special  authority  for  that  purpose  to  bind  the  firm,  though  he 
may  release  a  debt,  because  that  extinguishes  it:  Sloo  v.  State 
Bank,  1  Scam.,  428;  2  Peters' Dig.,  title  Partnership  and  Partners. 

There  is  no  proof  here  that  Witter  and  Mellen  were  partners, 
nor  that  either  was  authorized  to  bind  the  firm  by  deed,  nor  that 
the  contract  was  within  the  scope  of  the  partnership  business,  nor 
that  the  other  partner  assented  to  or  affirmed  it  afterwards. 

Some  evidence  tending,  at  least,  to  establish  these  facts,  should 
have  been  given  to  lay  the  foundation  for  the  admission  of  the 
deed  in  evidence. 

M  D.  Baker  and  A.  T.  Bledsoe,  for  the  defendant  in  error. 

LocKwoOD,  Justice,  delivered  the  opinion  of  the  court:' 
This  was  an  action  of  covenant,  commenced  by  McNiel  against 
Witter  &  Mellen,  in  the  Hancock  Circuit  Court.  The  plaintiff 
declared  on  a  contract,  which  is  set  out  in  the  declaration  in  hmc 
verba,  purporting  to  be  a  contract  entered  into  by  Witter  &  Mellen, 
of  the  one  part,  and  Israel  McNiel,  of  the  other  part,  by  which 
McNiel  undertook  to  furnish  the  materials  and  erect  for  Witter  & 
Mellen  a  stone  steam  mill  building  of  certain  specified  dimensions, 
to  be  finished  by  a  certain  time,  for  a  specified  compensation. 
Witter  &  Mellen  covenanted  to  pay  llOO  to  McNiel  as  soon  as  a 
sufficient  quantity  of  rock  was  on  the  ground,  for  said  building, 
and  then,  from  time  to  time,  as  the  work  progressed,  to  pay  the 
remainder  of  the  price  stipulated  in  the  contract.  The  instrument 
of  writing  concludes  as  follows,  to  wit: 

"  In  testimony  whereof  the  aforesaid  parties  have  hereunto  set 
their  hands,  and  affixed  their  seals,  the  day,  month,  and  year  first 
above  written. 

"  Witter  &  Mellen.        [^Sca^.] 
"  Israel  M'Niel."  \Seal^ 

'  Caton  and  Semple,  Justices,  did  not  sit  in  this  cause,  and  gave  no 
opinion. 
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The  defendants  below  filed  pleas,  as  follows,  to  wit:  First,  7io)i 
est  factum,  on  Avhicli  issue  was  joined.  This  plea  Avas  not  accom- 
panied by  an  affidavit  denying  the  execution  of  the  contract.  The 
^second  plea  avers  performance  of  all  and  singular  the  obli- 
gations *imposed  on  Witter  &  Mellen  by  the  terms  and  con-  [*435] 
ditions  of  the  contract,  at  the  time,  and  in  the  manner 
.agreed  on,  and  then  avers  that  McNiel  did  not  perform  any  of  the 
undertakings  contained  on  his  part  to  be  performed,  tends  an  issue 
to  the  country,  which  was  joined  by  the  plaintiff.  The  third  plea 
is  as  follows:  "And  for  a  further  plea  in  this  behalf,  said  defend- 
ants say  that  the  said  plaintiff  ought  not  to  have  or  maintain  his 
actions  aforesaid,  because  they  say,  that  they  have  paid  and  satis- 
tied  all  and  all  manner  of  charge  and  indebtedness,  if  ai^y  existed 
under  said  contract,  indenture,  or  articles  of  agreement  declared  on 
in  this  cause,  to  the  said  plaintiff,  for  all  work  and  labor  and  ser- 
vice performed  by  him,  and  for  all  materials  furnished  by  him,  for 
said  mill  or  building,  which  said  payments  are  embraced  in  the  bill 
of  particulars  hereunto  annexed;  and  also  other  matters  mentioned 
in  said  bill  as  forming  an  indebtedness  on  the  part  of  the  said 
plaintiff  to  the  defendants,  all  of  which  will  fully  and  specifically 
appear  by  reference  to  said  bill  of  account  connected  herewith,  and 
which  the  defendants  in  this  cause  aver  to  be  true  and  correct;  and 
all  these  things  the  defendants  are  ready  to  verify  and  prove,  as 
this  coui't  shall  direct,  and  they  will  claim  and  insist  upon  the  bal- 
ance that  may  be  found  due  to  them  on  the  proofs  offered  to  sus- 
tain the  charges  in  said  bill."  The  bill  of  particulars  mentioned  in 
this  plea  is  not  inserted  in  the  record.  To  this  plea  the  plaintiff 
filed  a  replication,  denying  the  payment,  and  tendering  an  issue, 
which  was  joined  by  the  defendants.  Subsequently,  at  the  same 
term  of  the  court,  the  plaintiff,  without  applying  to  the  court  for 
leave,  filed  a  demurrer  to  the  second  and  third  pleas,  and  the  defend- 
ants joined. 

This  demurrer,  the  court,  after  hearing  arguments  of  counsel, 
sustained. 

On  the  trial  of  the  issue  of  non  est  factum,  the  defendants 
objected  to  the  reading  of  the  written  agreement  declai'ed  on,  but 
the  court  overruled  the  objection,  and  the  contract  was  read  in  evi- 
dence to  the  jury.  The  plaintiff,  however,  in  the  course  of  the 
trial  proved  that  the  body  of  the  agreement  was  in  the  handwrit- 
ing of  Witter,  and  the  signature  "  Witter  &  Mellen  "  signed  to 
said  agreement  was  in  the  handwriting  of  Mellen.  A  verdict  was 
found  in  favor  of  the  plaintiff,  on  which  judgment  was  rendered. 
To  reverse  this  judgment,  the  following  errors  are  relied  on,  to  wit: 

First.  The  court  erred  in  sustaining  the  demurrer  of  McNiel  to 
the  defendants'  second  and  third  pleas; 

Second.  The  court  erred  in  permitting  the  plaintiff  to  give  in 
evidence  to  the  jury,  the  written  conti-act  set  out  in  the  plaintiff's 
declai'ation. 

It  was  contended  on  the  part  of  the  plaintiffs  in  error,  that  it  was 
erroneous  for  McNiel  to  demur  to  the  second  and  third  pleas,  after 
taking  issue  upon  them.     This  doubtless  was  irregular,  but  it  should 
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have  been  corrected  in  the  court  below.     By  joining  in  demurrer, 

the  plaintiffs  in  error  waived  the  irregularity. 
[*436]  *The  second  plea  is  clearly  bad.  It  in  the  first  place 
relies  on  covenants  performed  by  the  defendants  below,  and 
then  denies  that  the  plaintilf  had  performed  any  part  of  the  agree- 
ment incumbent  on  him  to  perform,  although  his  covenants  were 
conditions  precedent.  This  renders  the  plea  not  only  double,  but 
inconsistent,  and  consequently  a  violation  of  every  sound  principle 
of  pleading. 

The  third  plea  is  equally  defective.  It  commences  as  a  plea  of 
payment  and  concludes  as  a  plea  of  set-off,  and  is  insufficient  in 
both  respects.  As  a  plea  of  payment  it  is  bad,  because  it  indirectly 
denies  all  indebtedness.  As  a  plea  of  set-off,  it  is  defective,  in  not 
showing  how  much  and  for  what  McNiel  was  indebted  to  the 
<lefendant  below.  The  objection  to  receiving  the  contract  in  evi- 
dence, is  founded  upon  the  principle  that  one  partner  can  not  bind 
his  co-partner  by  deed.  This  principle  has  no  application  to  this 
case. 

The  defendants  below  were  described  in  the  contract  as  "  Witter 
&  Mellen,"  and  these  names  are  subscribed  to  the  contract,  with  a 
seal  affixed.  It  may  well  be  doubted,  whether,  under  our  practice 
act,  either  of  the  defendants  below,  under  the  plea  of  non  est /ac- 
tion, can,  on  trial,  deny  the  execution  of  the  written  contract,  with- 
out accompanying  his  plea  with  an  affidavit  that  he  did  not  execute 
the  contract.  Be  this  as  it  may,  however,  the  proof  subsequently 
adduced  was  sufficient  to  show  that  both  of  the  defendants  below 
participated  in  making  the  contract;  one  of  them  by  drawing  the 
contract,  and  the  other  by  signing  the  name  of  the  firm  to  it.  This 
evidence  cured  the  error,  if  any  existed,  in  admitting  the  contract 
to  be  read  to  the  jury  as  evidence. 

In  the  case  of  Ball  v.  Dunsterville,^  it  was  held,  "that  if  one 
partner,  in  a  transaction,  seal  a  deed  Avith  one  seal,  for  and  on 
behalf  of  himself  and  his  partner,  and  by  authority  and  in  the  pres- 
ence of  the  other,  the  execution  of  it  is  a  good  execution  of  the 
deed  for  both."  In  the  case  of  McKay  v.  Bloodgood,^  the  court 
says,  "It  has  always  been  held  that  one  piece  of  wax  may  serve  for 
several  grantors,  and  that  another  person  may  seal  for  the  obligor," 
and  cites  Perkins,  sec.  134.  The  Supreme  Court  of  New  York, 
also,  held,  "  that  where  one  of  tlie  defendants  sealed  the  bond,  with 
one  seal  for  himself  and  his  partner,  with  the  consent  of  his  part- 
ner, and  after  the  partner  had  seen  and  approved  of  the  bond,  and 
while  he  was  about  the  store,  at  the  time  of  the  execution,  was  evi- 
dence sufficient  to  carry  the  cause  to  the  jury,  and  to  justify  them 
in  finding  it  the  deed  of  both."  In  the  case  of  Davis  v.  Burton 
ct  al.,^  decided  at  the  July  term,  1841,  by  this  court,  the  doctrine 
in  relation  to  the  execution  of  sealed  instruments  is  reviewed,  and 
the  court  arrives  at  the  conclusion,  that  where  several  parties  sign 
an  instrument  in  writing,  and  there  are  a  less  number  of  seals  than 
signatui'es,    that  the  court  will   presume   that   all   the    the   sigu- 

1 4  T.  R  ,317.  2  9  Johns. ,  284.  s  Anl^,  41. 
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ers  adopted  *some  of  the  seals  affixed  to  the  instrument,  [*43V] 
and  that  the  obligors  will  be  left  to  rebut  that  presumption, 
by  plea  and  issue.  These  decisions  are  conclusive,  that  the  con- 
tract was  correctly  received  in  evidence.  Other  errors  are  assigned, 
but  as  they  do  not  appear  to  be  relied  on  in  the  written  argument 
of  the  plaintiffs  in  error,  it  is  unnecessary  to  notice  them. 
The  judgment  of  the  court  below  is  affirmed,  with  costs. 

Judgment  affirmed. 


John  B.  Camden  et  al.,  plaintiflfe  in   error,  v.  Kenneth  McKoy 
et  al.,  defendants  in  error. 

Error  to  Adams. 

The  general  rule  is,  that  an  Indorsement  of  a  note,  in  blank,  operates  as  authority  to  the 
bona  fide  holder  to  fill  up  the  indorsement,  by  writing  anything  over  the  signature, 
which  shall  be  consistent  with  the  nature  of  the  instrument,  and  the  intention  of  the 
parties,  (a) 

Whilst  the  law  requires  no  particular  form  of  words  to  constitute  a  promissory  note,  and 
designates  no  particular  place  at  which  the  maker  shall  affix  his  name,  in  order  to 
establish  his  liability  in  that  capacity,  yet,  by  the  univt^rsal  acquiescence  and  consent 
of  commercial  and  business  men,  custom  has  established  and  sanctioned  a  form  and 
mode  of  signing,  which  furnishes  a  le^al  presumption  of  the  intention  of  the  parties, 
and  the  precise  character  of  the  liaV)ility  attaching  to  the  signature;  which  presump- 
tion may,  in  many  cases,  be  rebutted  by  parol  evidence. 

Semble,  That  the  signature  at  the  bottom  of  a  note,  on  the  right  hand  side  of  the  paper, 
is  prima  facie  evidence  that  it  was  affixed  there  in  the  character  of  a  maker,  whilst 
the  same  signature,  at  the  left  hand  side  of  the  paper,  would  furnish  as  satisfactory- 
evidence  that  it  was  affixed  there  in  the  character  of  a  witness  to  the  instrument; 
and  that  the  signature  of  a  third  person,  upon  the  back  of  a  note,  after  the  payee- 
has  indorsed  it,  is  evidence  of  a  contract  to  become  responsible  as  second  indorser. 

The  signature  of  a  third  person  upon  the  back  of  a  note,  in  the  hands  of  the  payee,  is 
prima  facie  evidence  that  it  is  placed  there  as  a  guaranty,  and  the  holder  has  implied 
authority  to  write  a  guaranty  over  the  signature ;  but  such  indorsement  does  not 
make  the  indorser  a  joint  promissor,  or  surety,  and  the  payee  has  no  authority  to 
write  such  a  contract  over  it,  in  the  absence  of  proof  as  to  the  intention  of  the 
parties.  (6) 

This  cause  was  heard  in  the  court  below,  at  the  February  special 
term,  1842,  before  the  Hon.  Stephen  A.  Douglass. 


(a.)  Accord  Webster  v.  Cobb,  17  III,  459;  Hance  v.  Miller,  21  111.,  63fi;  Blatchford  v.  Milli- 
kin,  35  III.,  434;  Allen  v.  Coffil,  43  111.,  291;  Croskey  v.  Skinner.  4-1  111.,  321,  and  Denslow's 
note;  Maxwell  v.  Fa/iswi*,  46  111.,  58;  Boynton  v.  Pierce,  79  111.,  145. 

A  general  indorsement  may  be  filled  in  with  the  name  of  any  bona  fide  holder,  who 
may  recover  in  his  own  name:  Wilder  v.  DeWolf,  21  111..  190;  and  such  a  holder  may  fill 
in  such  indorsement,  making  it  payable  to  himself  or  any  other  person:  Palmer  v. 
Marshall,  00  111.,  289;  We:<tun  v.  Myers,  33  111.,  424. 

A  blank  indorsement  may  be  filled  in  any  time  before  trial:  Croskey  v.  Skinner,  44  111., 
321. 

(6)  Camden  v.  McKoy  established  in  Illinois  that  a  blank  indorsement  of  a  promissory^ 
note,  at  the  time  of  its  execution,  is  prima  facie  evidence  of  a  liability  in  the  capacity  of 
guarantor,  and  is  followed  in  Cnslinian  v.  Dement.  x>ost,  497;  Carroll  v.  Wild,  13  111.,  682: 
Klien  v.  Currier,  14  111.,  237;  Webster  v.  Cobb,  17  111.,  459;  Hintz  v.  Cahn,  29  lU.,  308; 
Blatchford  v  Millikin,  35  111.,  434;  Deithrich  v.  Mitchell,  43  111.,  40;  Wliite  v.  Weaver,  41 
111.,  409,  and  Denslow's  note;  Boi/nton  v.  Pierce,  79  111.,  145;  Hamilton  v.  Jackson,  82111,, 
39;  Stowell  v.  Baymond,  83  lU.,  120;  Eberhart  v.  Page,  89  111.,  550;  Wallace  v.  Goold,  91  111., 
15. 

The  authorities  cited  also  hold  that  parol  evidence  may  be  introduced  to  rebut  the  pre- 
sumption that  such  indorser  is  guarantor. 
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0.  II.  Brou:aing  and  Nehenilah  Bushndl,  for  the  plaintiffs  in 
error : 

1.  The  plaintiffs  below  entered  a  nolle  prose<2^ui  as  to  the  defend- 
ant Gray,  and  proceeded  with  their  snit  against  McKoy  and  John- 
son. In  this  there  was  no  error;  for  in  actions  ex,  contractu,  against 
several  defendants,  who  sever  in  their  pleas,  a  nolle  prosequi  may 
be  entered  by  the  plaintiff,  as  to  those  defendants  who  join  in  one 
set  of  pleas,  and  the  other  defendants  be  proceeded  against  to 
judgment.     Minor  et  al.  v.  3Iechanics'  Bank,  1   Peters,  46;  Chit. 

on  Bills,  570-1;  Shelby  v.  Mandei)ille,  2  Peters'  Cond.  R., 
[*438]    362;  1   *Saund.,  291  b   (note  4)   and  291  f;    Woodward  v. 
3Iarshall,  1  Pick.,  500;  Hartness  v.  Thompson,  5  Johns., 
160. 

2.  It  is  a  general  rule,  that  if  a  person  write  his  name  in  blank, 
on  a  commercial  instrument,  or  on  a  blank  piece  of  paper,  on  which 
a  commercial  instrument  is  to  be  written,  that  the  person  to  whom 
such  paper  is  delivered  may  write  over  the  name  thus  written  in 
blank,  anything  consistent  with  the  nature  of  the  instrument,  or 
with  the  object  with  which  the  blank  paper  is  delivered.  Chit,  on 
Bills,  257,  and  note  1;  1  Leigh's,  N.  P.,  368,  398-9,  407.  And 
an  indorsee,  for  a  valuable  consideration,  of  a  note  which  is  not 
negotiable,  may  write  over  the  name  of  the  indorser  a  promise  to 
pay  the  contents  of  the  note  to  the  indorsee.  Joscelijn  v.  Ames,  3 
Mass.,  274.  And  even  before  the  statute  of  Anne,  the  indorsement 
•of  a  note  made  the  indorser  liable,  as  the  drawer  of  a  bill,  in  an 
action  by  the  indorsee.  Nicholson  v.  Sedgivick,  1  Ld.  Raymond, 
180;  Tassell  v.  Lewis,  1  Ld.  Raymond,  744;  Hodges  v.  Steward,  1 
Salk.,  125.  These  cases  all  depend  upon  the  principle  above  stated, 
that  some  responsibility  was  intended,  and  that  this  particular  lia- 
bility is  in  accoi'dance  with  the  nature  of  the  instrument. 

If  a  person  (not  a  payee)  writes  his  name  in  blank,  on  the  back 
of  a  negotiable  note,  payable  to  order,  at  the  time  of  the  execution 
of  the  note,  he  may  be  treated  as  a  joint  and  several  promissor 
with  those  who  sign  the  note  on  its  face.  It  is  a  contract  of  surety, 
or  of  guaranty,  at  the  option  of  the  payee  of  the  note:  Hunt  v. 
Adams,  5  Mass.,  358;  Carver  v.  Warren,  5  Mass.,  545;  Hunt  v. 
Adams,  6  Mass.,  519;  this  decision  affirmed  in  7  Mass.,  233,  518; 
White  V.  Ilowland,  9  Mass.,  314.  In  this  case  it  appears  it  makes 
no  difference  whether  the  name  is  on  the  back  or  face  of  the  note. 
Moires  v.  Bird,  11  Mass.,  436;  Sumner  v.  Gay,  1  Pick.,  311; 
Campbell  V.  Butler,  14  Johns.,  349;  Baker  v.  Briggs,  8  Pick.,  122; 
Bean  v.  Hall,  17  Wend.,  214;   Ilnny  v.  Prince,  4  Pick.,  385. 

It  makes  no  difference  whether  the  name  is  on  the  back  or  face 
of  the  note:  White  v.  Ilowland,  9  Mass.,  314.  And  a  note  may 
be  indorsed  on  its  face  as  well  as  on  its  back:  Chit,  on  Bills,  253, 
referring  to  Bex  v.  Bigg,  1  Strange,  18;  Yarborough  v.  Bank  of 
England,  16  East,  12.      ' 

And  if  the  defendant  contracted  to  be  liable  in  a  manner  differ- 
ent from  what  he  is  charged  in  the  suit,  this  is  mere  matter  of 
defense;  the  presumption  is  with  the  plaintiff:  Carver  v.  Warren, 
5  Mass.,  545;    Moires  v.  Bird,  11  Mass.,  436. 
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And  this  right  of  election  is  in  accordance  with  all  the  legal 
analogies  in  such  cases.  Thus,  where  a  deed  may  inure  in  differ- 
ent ways,  the  grantee  may  elect  which  way  it  shall  operate:  4 
Cruise's  Dig.,  265,  sec.  42;  Jackson  v.  Hudson,  3  Johns.,  375,  38*7. 

A  deed  poll  is  to  be  construed  most  strongly  against  the  maker: 
2  Blac.  Com.,  380;  4  Cruise's  Dig.,  259,  sees.  13,  14,  15,  17,  18. 

So  in  pleading,  1  Chit.  Plead.,  241,  522;  so  of  powers,  4 
Kent's  *Com,,  345.  So  in  the  case  of  a  bill  payable  after  [*439] 
sight,  if  the  acceptor  does  not  date  his  acceptance,  the 
holder  may  treat  it  as  accepted  on  the  day  of  its  date:  Chit,  on 
Bills,  320.  So  in  the  payment  of  money  due  on  two  accounts,  the 
payee,  on  a  general  payment,  may  apply  it  to  either  of  the  accounts: 
2  Stark.  Ev.,  598,  So,  also,  in  relation  to  the  election  to  be  dis- 
seized:    Stearns  on  Real  Actions,  6,  7,  15,  17,  177. 

And  that  the  name  on  the  back  of  the  note  was  thus  written  at 
the  time  of  the  execution  of  the  note,  will  be  presumed,  till  the 
contrary  is  shown.  If,  in  fact,  it  was  not,  it  is  a  matter  of  defense, 
and  the  burden  of  proof  is  upon  the  defendant:  Hunt  v.  Adams, 
5  Mass.,  358;  Carver  v.  Warren,  5  Mass.,  545;  Hunt  v.  Adams,  6 
Mass.,  519;  White  v.  Ilowland,  9  Mass.,  314;  Moires  v.  Bird,  11 
Mass.,  436;  Baker  v.  Briggs,  8  Pick.,  122;  Sumner  v.  Gay,  4  Pick., 
311;  Tenny  v.  Prince,  4  Pick.,  385;  Allen  v.  Rightmere,  20  Johns., 
365.  In  this  case  there  was  no  date  to  the  assignment,  nor  was  the 
time  proved:    Leonard  v.  Vredenburgh,  8  Johns.,  39,  40. 

And  this  presumption  is  sustained  by  analogy  with  other  legal 
presumptions  of  like  description.  Thus  a  note  is  presumed  to  be 
made  on  the  day  of  its  date:  Chit,  on  Bills,  168;  1  Leigh's  N.  P., 
373,  368,  So  it  will  be  presumed  to  be  indorsed  before  it  is  due, 
even  though  payable  one  day  after  date.  So  an  acceptance,  with- 
out date,  of  a  bill  payable  after  sight,  will  be  presumed  to  be  made 
at  the  date  of  the  bill:     Chit,  on  Bills,  320. 

So  a  deed  is  presumed  to  be  executed  on  the  day  of  its  date:  1 
Cruise's  Dig.,  276,  sees.  4,  5;  2  Stark.  Ev.,  788,  and  note  e. 

So  an  award  will  be  presumed  to  have  been  executed  on  the  day 
of  its  date,  and  will  require  strong  evidence  to  repel  that  presump- 
tion: Jackson  v.  Grisioold,  5  Johns.,  139,  142.  So  an  interlinea- 
tion in  a  deed:     2  Stark.  Ev.,  271. 

Nor  is  an  undertaking  of  this  sort  within  the  statute  of  frauds: 
JEdgerton  v.  Matthews,  Q,  East,  307;  Nelson  v.  Dubois,  13  Johns., 
175;  Violet  v.  Patton,  2  Peters'  Cond,  R.,  214,  and  notes;  Leonard 
V.   Vredenburgh,  8  Johns.,  39,  40. 

And  a  note  or  bill  of  exchange  is  presumed  to  be  a  good  considr 
eration,  not  only  as  between  the  parties  thereto,  but  even  as  to 
third  persons,  whenever  it  is  admissible  in  evidence:  Mandeville 
V.  Welch,  4  Peters'  Cond.  R,,  642. 

A  Williams,  for  the  defendants  in  error: 

1.  All  simple  contracts,  except  negotiable  instruments,  require  a 
consideration  to  be  proved. 

Negotiable  instruments  are  only  bills  of  exchange,  or  promissory 
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notes.     The   latter   derive   their    force    from   our   statute,    which 

embraces  only  a  note  indorsed  by  the  payee. 

This  note,  then,  as  against  the  present  defendants,  is  not  negoti- 
able, and  does  not  imply  consideration:    4  Peters'  Cond.  R., 

[*440]    645;  *Chit.  on  Bills,  10,  11;  12  Johns.,  93-4;  R.  L.,  title 
Promissory  Notes. 

2.  What  is  the  presumption  to  be  drawn  from  a  blank  indorse- 
ment of  a  note  by  a  third  person,  without  explanation  ? 

If  he  intended  to  be  an  original  promissor,  why  not  sign  the  note? 
Is  it  not  a  strong  reason  for  presuming  that  he  intended  to  create 
for  himself  a  liability  different  from  that  of  the  maker?  The 
Massachusetts  cases  all  show  that  circumstances,  explaining  the 
intent,  were  either  proved  or  admitted. 

3.  The  indorsement  of  a  bill,  negotiable,  is  presumed  to  be  made 
after  the  drawing  of  the  bill  or  note,  and  before  its  maturity.  By 
this  analogy,  then,  if  any  presumption  can  be  drawn  from  the  face 
of  this  note,  the  indorsement  was  subsequent  to  the  making.  And 
this  is  supported,  so  far  as  they  prove  any  thing,  by  the  witnesses. 

4.  The  face  of  this  instrument  and  indorsements  show  that  it  is 
not  a  simple,  original  contract  between  the  plaintiffs  and  defend- 
ants. It  is  apparent  that  Gray  is  the  real  debtor,  and  that  the 
defendants,  whether  liable  primarily  or  secondarily,  with  him,  or 
separately,  are  not  the  original  debtors. 

Is  their  undertaking,  quoad  the  plaintiffs,  original  or  collateral? 

Where  any  credit  is  given  to  the  original  or  real  debtor,  the 
undertaking  of  the  others  is  collateral.  The  face  of  the  note  and 
his  signature  show  that  a  credit  was  given  to  him,  and  hence  their 
undertaking  is  collateral:     8  Johns.,  37-8. 

6.  There  is  a  distinction  between  original  collateral  undertakings, 
and  subsequent  ones;  the  first  may  be  supported  by  the  considera- 
tion implied  upon  the  note,  or  passing  between  the  parties;  the 
latter  require  a  new  consideration:  8  Johns.,  38,  39,  40;  8  Pick., 
427;  11  Johns.,  221. 

6.  In  such  cases,  under  the  English  statute  of  frauds,  and  those 
of  some  states,  the  consideration  as  well  as  the  promise  is  required 
to  be  in  writing.  In  this  state,  the  promise  is  sufficient  in  the 
writing.  But  here,  as  well  as  elsewhere,  the  consideration  must  be 
proved,  if  not  recited,  to  sustain  a  subsequent  collateral  promise: 
5  Mass.,  360-1;  2  Peters'  Cond.  R.,  215-16;  1  Wheat.  Selwyn, 
386-7,  note  1. 

7.  The  only  mode  of  becoming  liable  on  a  bill  is  by  indorsement, 
prior  to  that  in  favor  of  the  holder,  or  by  a  distinct  collatei*al 
undertaking,  to  sustain  which  there  must  be  an  adequate  consider- 
ation:     Chit,  on  Bills,  353-7. 

8.  Where  A  gives  a  note  to  B  or  oi'der,  and  it  is  indorsed  by  C, 
it  does  not  imply  a  valuable  consideration  from  B  to  C,  or  an 
engagement  that  A  shall  pay  tlie  note  at  maturity  :  Chit,  on  Bills, 
257,  note  1;  Ibid,  266,  note  2.  This  doctrine  is  consistent  with, 
and  supported  by  other  cases:  5  Mass.,  361-2;  7  Mass.,  233;  8 
Pick.,  423;  Chit,  on  Bills,  195,  note  1. 

9.  In  all  the  cases  where  a  contrary  doctrine  seems  to  be  laid 

430 


SPEINGFIELD.  440 


Camden  v.  McKoy. 


down  by  the  courts,  there  were  circurastances  to  explain  the 
intent  *of  the  parties,  either  proved  upon  the  trial,  or  [*441] 
admitted  in  presenting  the  ease.  And  Ch.  J.  Parker,  whose 
opinion  goes  so  far  beyond  the  necessities  of  the  case  in  which  it  is 
given,  afterwards  bases  his  dicta  on  the  circurastances  of  the  par- 
ticular contracts.  The  doctrine,  explained  and  limited  by  the  sev- 
eral cases,  is  consistent  with  other  authorities:  3  Mass.,  274;  5 
Mass.,  360;  7  Mass.,  233;  6  Mass.,  519;  11  Mass.,  436;  Chit,  on 
Bills,  195,  note  1;  8  Pick.,  423. 

10.  A  note  not  negotiable  does  not  imply  a  consideration,  can 
not  be  given  in  evidence,  under  the  money  counts,  and  must  have 
a  consideration  stated  or  avowed.  This  note,  as  against  these 
defendants,  is  within  the  rule:  Chit,  on  Bills,  594,  note  1;  10 
Johns.,  421. 

11.  Admitting  the  makers  of  the  note  to  have  been  liable  as  joint 
and  several  promisors,  the  plaintiffs,  by  suing  Gray  separately,  have 
elected  to  regard  them  as  several  promisors,  and  can  not  succeed  in 
this  suit:  1  Wheat.  Selwyn,  386,  note  1;  6  Greenl.,  207;  1  Chit. 
Plead.,  149-50;  1  Saund.,  291,  e. 

Douglass,  Justice,  delivered  the  opinion  of  the  court:  ' 
This  was  an  action  of  assumpsit,  by  the  plaintiffs  against  the 
defendants,  McKoy,  Johnson  and  Gray,  as  makers  of  a  promissory 
note.  McKoy  and  Johnson  pleaded  the  general  issue,  which  was 
joined,  and  Gray  pleaded  a  former  recovery,  to  which  the  plaintiffs 
demurred.  Before  any  decision  was  had  on  the  demurrer,  the 
plaintiffs  entered  a  nolle  prosequi  as  to  Gray,  and  proceeded  to  trial 
iigainst  McKoy  and  Johnson.  By  agreement  of  the  parties,  a  jury 
was  dispensed  with,  and  the  matters  of  fact  as  well  as  law  were 
submitted  to  the  court.  The  plaintiffs  offered  in  evidence  the  fol- 
lowing promissory  note  and  indorsement: 

"  Three  months  after  date,  I  promise  to  pay  J,  B.  &  M.  Camden 
<fc  Co.,  or  order,  four  hundred  and  eighty  dollars,  value  received, 
without  defalcation. 

"JohnC.  Geay. 

«  January  26,  1838." 

Jndorsemeni. 

"  For  value  received,  we  jointly  and  severally  acknowledge  our- 
selves as  securities  of  John  C.  Gray,  for  the  payment  of  the  within 
note  at  maturity, 

"  Kenneth  McKoy, 
"  Jacob  Johnson." 

The  signatures  of  Gray,  McKoy  and  Johnson  were  all  proven  to 
be  genuine,  and  the  plaintiffs'  counsel  admitted  that  the  names  of 

1  LocKWOOD,  Justice,  was  not  present  at  the  argument  of  this  cause,  and 
gave  no  opinion. 
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McKoy  and  Johnson  were  written  in  blank  on  the  back  of  the  not--, 
and  that  they  wrote  said  indorsement  over  said  signatures 
[*442]  on  *the  trial.  Various  witnesses  were  then  examined  for 
the  purpose  of  ascertaining  at  what  time,  and  under  what 
circumstances,  McKoy  and  Johnson  indorsed  said  note;  but  the 
whole  evidence  left  it  extremely  doubtful  whether  they  placed  their 
names  on  the  back  of  the  note  at  the  time  of  its  execution,  or  long- 
subsequently;  and  there  was  no  evidence  showing  that  they  were 
privy  to,  or  participated  in  the  consideration.  The  plaintiffs  then 
offered  to  read  said  note  in  evidence,  under  a  declaration  charging 
said  McKoy  and  Johnson,  and  Gray  as  joint  and  several  makers  of 
said  promissory  note,  to  which  the  defendants  objected,  and  the 
court  sustained  the  objection;  and  the  plaintiffs  offering  no  other 
evidence,  a  judgment  of  nonsuit,  and  for  costs,  was  entered  against 
the  plaintiffs. 

The  assignment  of  errors  questions  the  decision  of  the  court 
excluding  the  note  from  evidence,  and  entering  the  judgment  of 
nonsuit.  Supposing  the  names  of  McKoy  and  Johnson  to  have 
been  indorsed  upon  the  note  at  the  time  of  its  execution  by  Gra}'^, 
it  becomes  necessary  to  inquire  into  the  nature  and  extent  of  their 
liability,  and  especially  whether  they,  in  connection  with  Gray,  are 
liable,  as  joint  and  several  makers  of  the  note. 

The  general  rule  is,  that  an  indorsement  in  blank  operates  as 
authority  to  the  honafide  holder  of  the  note  to  fill  up  the  indorse- 
ment, by  writing  anything  over  the  signature,  which  shall  be  con- 
sistent with  the  nature  of  the  instrument,  and  the  intention  of  the 
parties.  Great  difficulty  and  confusion  have  arisen  in  applying  the 
rule  to  the  peculiar  state  of  facts  existing  in  each  case.  Upon  an 
examination  of  the  various  cases  cited  in  the  argument,  and  others 
to  which  I  have  directed  my  attention,  I  find  many  apparently  con- 
tradictory decisions,  which  will  render  it  necessary  to  review  the 
leading  cases,  in  order  to  arrive  at  a  satisfactory  conclusion. 

SerricJc  v.  Carman,^  was  a  case  where  one  Ryan  had  executed 
his  note  to  Carman  &  Co.,  and  procured  Herrick  to  indorse  it  in 
blank.  Carman  &  Co.  assigned  the  note  to  J.  V.  Carman,  who  sued 
Herrick,  seeking  to  charge  him  on  bis  indorsement.  The  court  held 
that,  as  it  did  not  appear  that  Herrick  gave  Ryan  credit  with  Car- 
man &  Co.,  by  indorsing  the  note,  or  that  he  was  in  any  wise 
informed  of  the  use  to  which  Ryan  meant  to  apply  the  note,  it 
would  intend  that  Herrick  meant  only  to  become  second  indorser, 
with  all  the  rights  incident  to  that  situation;  that  the  fact  of  his 
indorsing  first,  in  point  of  time,  could  have  no  influence,  for  he 
must  have  known,  and  we  are  to  presume  he  acted  on  that  knowl- 
edge, that  though  the  first  to  indorse,  his  indorsement  would  bo 
nugatory,  unless  preceded  by  that  of  the  payees  of  the  note.  The 
court  also  says,  had  it  appeared  that  Herrick  indorsed  the  note  for 
the  purpose  of  giving  Ryan  credit  with  Carman  &  Co.,  he  would 
have  been  liable  to  them,  or  any  subsequent  indorsers,   and  his 
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indorsement  might  have  been  converted  into  a  guaranty  to 
*pay  the  note,  if  Ryan  did  not,  according  to  the  decision  of  [*44.3] 
the  Supreme  Judicial  Court  in  Massachusetts.  "•  From  this 
decision,  it  appears  that  the  indorser  was  not  liable,  either  as  maker 
or  guarantor,  for  the  reason  that  it  was  not  proven  that  the  payees 
gave  the  credit  to  him  at  the  time  they  received  the  note;  and  if 
that  fact  had  been  proven,  he  would  have  been  responsible  as  guar- 
antor, and  not  as  maker  of  the  note. 

The  case  of  Herrich  v.  CarmcDi,^  was  an  action  on  the  same  note, 
and  the  court  decided  that  it  could  not  be  maintained,  either  in  the 
names  of  the  payees,  or  the  assignees  of  the  note. 

In  Nelson  v.  JDuhois,^  the  court  maintains  the  same  doctrine,  upon 
a  case  similar  in  all  respects,  except  that  the  person  who  indorsed 
the  note  in  blank  did  so  for  the  purpose  of  inducing  the  payees  to 
accept  it,  and  part  with  their  property  in  lieu  of  it.  In  delivering 
the  opinion,  Chief  Justice  Spencer  says,  the  facts  in  that  case  {Her- 
ric/c  V.  Carman),  are  the  same  as  in  this,  with  the  difference  only, 
that  it  did  not  appear  Herrick  indorsed  the  note  for  the  purpose  of 
giving  Ryan  credit  with  Carman  &  Co.  It  was  then,  and  still  is, 
my  opinion,  that,  had  he  done  so,  he  would  have  been  liable  to  them 
or  any  subsequent  indorsee,  and  that  Herrick's  indorsement  might 
have  been  converted  into  a  guaranty  to  pay  the  note,  if  Ryan  did 
not.  In  the  present  case,  it  does  appear  clearly  and  affirmatively 
that  the  plaintiff  refused  to  sell  the  horse  for  which  the  note  was 
given,  on  Brundige's  (the  maker's)  responsibility,  and  that  the 
defendant  put  his  name  upon  the  note  as  guaranty  for  Brundige's 
payment  of  it,  when  it  fell  due;  and  that  but  for  the  defendant's 
undertaking,  as  guaranty,  the  plaintiff  would  not  have  parted  with 
his  property. 

The  case  of  Campbell  v.  Butler,*  was  founded  upon  a  state  of 
facts  precisely  similar  in  all  respects  to  the  preceding  one.  One 
Law  executed  his  note  to  Butler,  and  Campbell  &  Harvey  indorsed 
their  names  on  the  back  of  the  note,  for  the  purpose  of  enabiing 
Law  to  obtain  from  Butler  a  horse  and  wagon,  in  exchange  for  the 
note.  Butler  sued  Campbell  upon  his  indorsement,  and  on  the  trial 
filled  up  the  blank  indorsement  as  follows: 

"  For  value  received,  I  undertake  and  promise  to  guaranty  the 
payment  of  the  money  within  mentioned,  to  the  within  named 
James  Butler. 

"  William  Campbell." 

Per  Curiam  :  The  question  is,  whether  the  plaintiff  below  was 
authorized  to  write  such  a  contract  over  the  names  of  the  indorsers 
of  the  note,  respectively,  and  can  sustain  an  action  upon  that  con- 
tract. According  to  the  decision  in  JVelsoji  v.  Dubois,  and  as  the 
law  is  recognized  in  Herrich  v.  Carman,  we  think  the  plaintiff  had 
a  perfect  right  to  recover,  as  on  an  original  undertaking  to  pay,  by 

»  3  Mass.,  274.  «  10  .Johns ,  224. 
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each  of  the  indorsers,  as  guarantors  of  the  note.     The  defendant  in 

error  is,  therefore,  entitled  to  judgment. 
[*444]        *The  case  of  Josselyn  v.  Ames, '  which  was  cited  in  Her- 

rick  V.  Carman,  was  an  action  by  the  assignee  against  the 
assignor  of  a  note.  The  facts  disclosed  in  the  pleadings  and  proofs 
are  these:  Josselyn  held  a  note  against  John  Ames,  and  demanded 
security  upon  it.  John  proposed  his  brother  Oliver  as  surety,  who 
was  accepted;  and  accordingly,  John  executed  a  note  to  Oliver,  who 
indorsed  it  in  blank,  and  delivered  it  to  Josselyn  in  lieu  of  the  first 
note.  Josselyn  sued  Oliver  on  his  note,  averring  in  his  declaration 
that  "  the  said  Oliver  then  and  there  promised  the  said  Josselyn  to 
guaranty  to  him  the  payment  of  the  contents  of  said  note,  on 
demand,  and  then  and  there,  in  consideration  of  the  premises,  prom- 
ised the  said  plaintiff  to  pay  him  the  contents  of  said  note,  agree- 
able to  the  tenor  of  the  same,"  etc.  The  court  held  that  the  blank 
indorsement  did  not  authorize  such  an  averment;  but  did  authorize 
the  following  indorsement  over  the  signature: 

"  For  value  received,  I  undertake  to  pay  the  money  within  men- 
tioned to  E.  J." 

I  confess  that  I  am  unable  to  discover  what  principle  this  case 
does  establish,  for  the  reason  that  I  can  perceive  no  material  differ- 
ence between  the  averment  in  the  declaration,  which  the  court  held 
to  be  unauthorized  by  the  blank  indorsement,  and  the  one  dictated 
by  the  court;  and  it  seems  the  parties  took  the  same  view  of  it,  for 
they  immediately  agreed  to  have  judgment  entered  upon  the 
declaration  as  it  stood. 

The  case  of  Ulen  v.  IiLittrldge,^  was  upon  a  state  of  facts  sub- 
stantially the  same  as  JVelsou  v.  Dubois,  and  Sutler  v.  CcunphelL 
Ulen  declared  against  Kittridge,  who  had  indorsed  the  note  in 
blank,  as  guarantor,  and  proved  a  parol  agreement  that  he  was  to 
guaranty  the  payment  in  the  event  that  the  maker  did  not  pay  it  by 
a  certain  time;  and  he  recovered  according  to  his  averments  and 
proof.  The  question  there  was,  whether  the  indorsement  was  valid 
as  against  the  statute  of  frauds,  and  the  court  says,  we  are  of  opin- 
ion that  the  defendant's  signature  on  the  back  of  the  note,  with  the 
authority  given  by  him  to  the  witness  to  write  over  the  signature  a 
sufficient  guaranty,  and  such  guaranty  being  accordingly  written  by 
the  witness,  pursuant  to  such  authority,  may  be  considered  as  a 
memorandum  signed  by  the  party,  within  the  intent  of  the  statute, 
as  fully  as  if  it  had  been  written  in  the  defendant's  presence, 
immediately  after  the  signature. 

In  Moire  v.  JBird,^  the  action  was  brought  by  the  payee  against 
an  indorser  in  blank,  who  was  not  in  any  other  manner  a  party  to 
the  note;  but  there  was  proof  showing  that  the  indorser  had  affixed 
his  signature  there  in  pursuance  of  an  agreement  between  the 
maker  and  the  payee,  at  the  time  of  the  sale  of  the  land,  and  the 
execution  of  the  note.     The  defendant  insisted  that,  if  liable  at  all, 

1  8  Mass.,  274.  »  7  Mass.,  233.  »  11  Mass.,  435. 
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he  was  only  responsible  as  indorser;  but  the  court  held  that 

in  *consequence  of  the  parol  agreement,  he  was  liable  as    [*445] 

original  obligor. 

Tenny  v.  Prince,'^  was  a  case  where  a  person  indorsed  a  note  in 
blank,  nine  months  after  date,  and  three  months  before  maturity, 
and  the  payee  brought  suit  against  the  indorser,  charging  him  as 
original  promisor.  The  court  held  that  he  could  not  be  rendered 
liable  in  that  capacity,  nor  in  any  other,  unless  the  indorsement 
was  based  upon  some  new  consideration,  and  then  only  as  guar- 
antor. 

In  Sumner  v.  Gay,^  the  plaintiff  declared  against  the  defend- 
ant, who  had  indorsed  a  note  in  blank,  as  maker  of  the  note  in 
^the  first  count,  and  as  guarantor  in  the  second;  and  the  suit  was 
maintained;  but  it  does  not  appear  whether  as  maker  or  guarantor, 
nor  was  it  material  in  that  case,  for  the  liability  would  have  been 
the  same. 

Baker  v.  JBriggs,^  was  an  action  brought  to  recover  the  amount 
of  a  note  made  by  Ryan  to  Baker,  and  indorsed  in  blank  by 
Briggs.  It  appears,  from  the  report,  that  one  count  charged  Briggs 
as  maker  of  the  note;  but  we  have  no  means  of  knowing  in  what 
character  he  was  declared  against  in  the  other  counts.  The  proof 
in  the  case  shows  that  it  was  the  understanding  of  the  parties  that 
he  should  be  held  responsible  as  surety,  and  the  chief  justice  treats 
him  as  an  original  promisor. 

It  is  worthy  of  note  that,  in  each  of  the  preceding  cases,  the 
indorsement  was  in  blank;  the  indorser  was  sued  alone,  uncon- 
nected with  the  maker;  and  in  every  one,  where  a  recovery  was 
had,  there  was  proof  showing,  affii'matively,  the  understanding  of 
the  parties,  and  the  nature  of  the  transactions  between  them. 
There  are  two  other  cases  in  the  Massachusetts  Reports,  which 
belong  to  a  different  class,  and  deserve  attention. 

The  case  of  Hunt,  Adni'r,  v,  Adams,*  was  on  a  promissory  note 
made  by  one  Chaplin  to  the  plaintiff,  with  the  following  indorse- 
ment at  the  bottom: 

"I  acknowledge  myself  holden  as  surety  for  the  payment  of  the 
demand  of  the  above  note.     Witness  my  hand. 

"  Barnabas  Adams." 

Adams  was  sued  as  surety  in  said  note;  and  the  court  decided 
that  the  suit  was  well  brought,  saying  that  the  defendant  is  an 
original  party  to  the  contract,  as  well  as  Chaplin.  The  contract,  in 
its  legal  construction,  is  a  promise  made,  as  well  by  the  defendant 
as  by  Chaplin,  for  value  received,  to  pay  fifteen  hundred  dollars  to 
plaintiff's  intestate.  To  this  promise  Chaplin  has  signed  as  prin- 
cipal, and  defendant  as  surety.  This  mode  of  signing  is  an  accom- 
modation between  the  promisors,  by  which  the  defendant  is 
entitled,  if  he  pay  the  note,  to  an  indemnity  from  Chaplin;  but  as 

»  4  Pick.,  385.        »  4  Pick.,  311.        3  8  Pick.,  123.        *  5  Mass.,  358. 
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to  the  intestate,  they  must  be  considered  as  joint  and 
[*446]  several  promisors,  *Again  the  chief  justice  says,  the  legal 
effect  of  a  note  in  this  form  is  not  different  from  a  note  in 
the  form  of  "  I,  A  B,  as  principal,  and  I,  C  D,  as  surety,  promise 
to  pay,  etc."  This  last  form  is  not  uncommon,  and  the  promise 
has  always  been  holden  to  be  made  by  each  as  original  promisor. 

The  other  is  the  case  of  White  v.  Hoioland,  and  is  similar  to 
this  in  the  facts  of  the  case,  the  form  of  the  action,  and  the  reason- 
ing of  the  court.  These  are  distinguishable  from  all  the  other 
Massachusetts  cases  in  this,  that  the  indorsement  was  written  out 
in  full,  and  mutually  agreed  upon,  by  the  parties,  before  signing. 
The  terms  of  the  contract,  and  the  character  and  extent  of  the 
indorser's  liability,  were  matter  of  agreement  between  the  parties,, 
and  it  only  remained  for  the  court  to  execute  that  agreement 
according  to  its  spirit  and  legal  effect.  If  the  indorser  was  liable 
as  a  joint  maker  of  the  note,  in  the  capacity  of  surety,  he  became 
so  in  pursuance  of  the  provisions  of  an  agreement  written  and 
signed  by  himself,  and  not  by  virtue  of  a  contract  made  for  him, 
by  the  court,  or  the  construction  of  law,  over  a  blank  indorsement 
upon  the  back  of  a  promissory  note. 

In  Dean  v.  IIull,^  the  doctrine  upon  this  subject  is  discussed 
with  great  learning  and  ability.  The  New  York  and  Massachusetts 
cases  are  all  reviewed  by  Justice  Cowen,  and  the  conclusion  seems 
to  be,  that  the  indorser  can  not  be  charged  as  maker,  unless  there 
are  some  peculiar  circumstances  arising  out  of  a  promise  to  become 
originally  and  directly  responsible,  or  a  participation  in  the  consid- 
eration for  which  the  note  was  given.  In  fact,  such  a  state  of  case 
was  shown,  by  proof,  to  exist  in  Nelson  v.  Dubois,  and  Campbell  v. 
Butler,  and,  indeed,  in  all  the  New  York  cases  where  the  indorser 
in  blank  was  held  responsible  as  guarantor;  and  for  the  want  of 
such  evidence  it  was  held,  in  Herrick  v.  Carman,  that  the  indorser 
was  not  liable,  either  as  maker  or  guarantor. 

Besides  the  absence  of  any  evidence  connecting  McKoy  and 
Johnson  with  the  original  consideration  of  the  note,  the  case  under 
consideration  differs  from  those  referred  to,  or  any  I  have  been 
able  to  find  in  the  books,  in  one  essential  particular.  Here  the 
makers  and  indorsers  are  sued  jointly,  as  makers  of  a  joint  and 
several  promissory  note.  In  each  of  the  othei's  the  suit  was  against 
the  indorser  alone;  and  I  have  been  able  to  find  no  case  in  which 
the  maker  and  indorser  were  joined  in  one  action.  This  difference 
becomes  important,  for  the  reason  that  in  most,  if  not  all  the 
cases,  except  Moire  v.  Bird,  where  the  indorser  has  been  held  to 
be  an  original  promisor,  the  declaration  contained  counts  charging 
the  defendant  as  guarantor,  as  well  as  maker;  and  the  language  of 
the  court  usually  is,  that  he  is  responsible  as  original  promisor  or 
undertaker,  without  distinguishing  between  maker  and  guarantor. 

In  those  cases  it  was  not  material  in  which  character  the 

[*447]    defendant  *was  responsible,  as  the  effect  would  have  been 

the  same,  as  it  regards  the  form  of  the  action,  and  the 
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■extent  of  the  liability.  If,  then,  this  question  is  to  be  determined 
upon  the  weight  of  authority,  we  do  not  feel  authorized,  in  the 
absence  of  any  testimony  showing  the  understanding  of  the  parties, 
to  treat  McKoy  and  Jolmson  as  joint  and  several  makers  of  the 
note  with  Gray.  Aside  from  authority,  and  relying  upon  general 
principles,  the  question  is,  in  our  opinion,  free  of  difficulty.  Whilst 
the  law  requires  no  particular  form  of  words  to  constitute  a  prom- 
issory note,  and  designates  no  particular  place  at  which  the  owner 
shall  affix  his  name,  in  order  to  establish  his  liability  in  that 
capacity,  yet,  by  the  universal  consent  and  acquiescence  of  com- 
mercial and  business  men,  custom  has  established  and  sanctioned 
a,  form  and  mode  of  signing,  which  furnishes  a  legal  presumption 
of  the  intention  of  the  parties,  and  the  precise  character  of  the 
liability  attaching  to  the  signature,  which  presumption  may,  in 
many  cases,  be  rebutted  by  parol  evidence.  For  instance,  a  signa- 
tui'e  at  the  bottom  of  a  note,  on  the  right  hand  side  of  the  paper,  is 
prima  facie  evidence  that  it  was  affixed  there  in  the  character  of 
maker,  whilst  the  same  signature,  at  the  left  hand  side  of  the 
paper,  would  furnish  equally  satisfactory  evidence  that  it  was 
placed  there  only  as  a  witness  to  the  instrument.  So  the  signature 
of  a  third  person,  upon  the  back  of  a  note,  after  the  payee  has 
indorsed  it,  is  evidence  of  a  contract  to  become  responsible  as 
second  indorser.  If  custom  has  ripened  into  the  form  of  legal 
presumption,  in  these  respects,  it  would  seem  to  follow,  that  a 
departure  from  this  custom  would  negative  such  presumption,  and 
furnish  jorimajf^acie  evidence  of  a  different  kind  of  liability.  The 
authorities  are  not  definite  and  conclusive  as  to  the  technical  char- 
acter of  this  liability;  yet  their  general  tendency,  as  well  as  the 
nature  of  the  transaction,  lead  us  to  the  conclusion  that  it  amounts 
to  a  guaranty. 

Upon  the  ground  of  variance,  the  note  was  clearly  inadmissible 
in  evidence.  The  note  declared  or  purported  to  be  made  and 
signed  by  McKoy,  Johnson  and  Gray,  and  the  note  offered  in 
evidence  was  signed  by  John  C.  Gray  alone,  and  indorsed  by 
McKoy  and  Johnson,  with  implied  authority  to  write  a  guaranty 
•over  the  signatures.  Upon  the  well  settled  principle,  that  the 
pleadings  and  proofs  must  correspond,  the  note  was  properly 
rejected. 

In  this  case,  it  is  unneccessary  to  inquire  whether  the  plaintiffs, 
after  entering  a  nolle  prosequi,  as  to  Gray,  could  proceed  to  trial 
and  judgment  against  the  other  defendants. 

The  judgment  is  affirmed. 

Caton,  Justice,  delivered  the  following  dissenting  opinion: 
I  regret  that  I  feel  compelled  to  disagree  with  a  majority  of  the 
•court  in  this  case.     After  a  careful  examination  of  the  authorities 
and  general  principles  applicable   to   the  main    questions 
involved,  *I  am  constrained  to  the  conclusion,  that  where    ["^448] 
a  name  is  found  on  the  back  of  a  promissory  note  in  the 
hands   of  the    original  payee,  the   presumption   of  law  is,  in  the 
.absence  of  proof  on  the  subject,  that  it  was  put  there  lat  the  time  of 
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the  making  of  the  note,  and  as  part  of  the  original  transaction.  In 
the  case  under  consideration,  the  proof  is  so  entirely  uncertain  and 
unsatisfactory,  that  it  leaves  the  mind  without  a  bias  or  inclination 
one  Avay  or  the  other,  and  the  law  is  left  to  raise  its  own  presump- 
tion on  the  subject.  The  name  on  the  back  of  a  note,  while  in  the 
hands  of  the  original  payee,  does  not  make  the  writer,  in  a  techni- 
cal sense,  an  indorser.  He  can  not  be  the  first  indorser,  because  he 
is  not  the  payee  of  the  note,  nor  can  he  be  a  second  or  any  subse- 
quent indorser,  because  his  indorsement  is  not  preceded  by  the 
name  of  the  payee.  The  very  term  indorser  presupposes  that  the 
note  either  is  or  has  been,  negotiated.  The  defendants,  then,  can 
not  be  treated  as  indorsers  of  this  note.  Then  for  what  purpose 
were  the  names  put  on  the  back  of  it?  Not  being  indorsers,  it  was 
not  for  the  purpose  of  giving  the  note  negotiability,  but  must  have 
been  for  the  purpose  of  increasing  the  payee's  security;  and  if  this 
was  the  object,  there  is  nothing  uni'easonable  in  presuming  that  the 
security  was  required  and  obtained,  at  the  time  the  note  was  given. 
This  security  was  required  because  the  payee  was  not  satisfied  with 
the  responsibility  of  the  maker  of  the  note.  If  this  responsibility 
of  the  defendants  was  undertaken  at  the  time  the  note  was  given, 
then  no  new  consideration  was  necessary  to  make  their  undertaking 
obligatory  on  them,  because  the  presumption  of  law  is,  that  it  was 
a  part  of  the  original  contract  between  the  plaintiff  and  Gray,  that 
this  security  should  be  given.  By  presuming  that  this  indorse- 
ment (and  I  use  the  term  not  in  its  technical  sense)  was  made  at  the 
time  the  note  was  given,  and  was  a  part  of  the  original  contract, 
we  give  effect  and  efficacy  to  the  acts  of  the  defendants.  ■  If  we  do 
not  presume  that  the  undertaking  was  made  at  that  time,  we  let  go 
everything  like  certainty,  and  determine  without  any  fixed  principle 
or  certain  rule.  If  we  determine  that  it  was  made  after  the  execu- 
tion and  delivery  of  the  note,  and  on  a  new  arrangement,  it  Avould 
be  an  undertaking  on  the  part  of  the  defendants  to  pay  the  pre- 
existing debt  of  Gray,  which,  by  the  statute  of  frauds,  must  be  in 
writing,  on  a  good  consideration.  By  adopting  the  construction 
which  I  give,  a  manifest  embarrassment  is  avoided,  and  the  evident 
intent  of  the  parties  is  carried  into  execution;  and  unless  we  do 
adopt  that  construction,  we  shall,  in  most  instances,  discharge  the 
liability  of  such  sureties  altogether.  Unless  the  j)resumption  of 
law  is  that  such  an  indorsement  was  made  at  the  same  time  with 
the  note,  we  must  presume  it  was  made  afterwards;  and  if  we  do 
this,  we  determine  that  the  act  was  ^:)r«wa  facie  void,  because  we 
make  it  a  new  and  independent  transaction,  imconnected  with  the 
consideration  of  the  note,  and  requiring  a  ncAV  considei'ation  to  be 

proved  to  support  it.  But  I  do  not  understand  the  opinion 
[*449]    of  Mr.  Justice  Douglass,  to  determine  *that  the  presumption 

of  law  is,  that  the  names  of  the  defendants  were  written  on 
the  note  after  its  execution.  But  in  the  absence  of  all  proof  on  the 
subject,  the  law  must  determine  at  what  time  this  undertaking  was 
entered  into  by  the  defendants,  ■whenever  that  question  of  time 
becomes  material,  as  it  most  unquestionably  does  in  a  case  like  this. 
It  will  not  be  denied,  I  presume,  that  if  it  were  proved  by  testimony 
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on  the  trial,  that  the  defendants  wrote  their  names  on  the  back  of 
this  note,  at  the  time  the  note  was  made,  it  would  all  be  considered 
one  transaction,  and  supported  by  the  same  consideration,  and  their 
liability  would  be  fixed;  while,  on  the  other  hand,  if  it  were  proved 
that  their  names  were  not  put  there  till  afterwards,  it  would  be  a 
new  and  independent  undertaking,  to  support  which  the  plaintiff:" 
must  prove  a  new  consideration.  I  think,  then,  that  the  courts  of 
New  York  and  Massachusetts,  in  determining,  in  the  absence  of  all 
])roof  on  the  subject,  in  cases  like  the  present,  that  the  indorsement 
was  made  at  the  time  the  note  was  made,  and  for  the  same  con- 
sideration, have  adopted  a  sound  and  salutary  rule,  perfectly  con- 
sistent with  the  general  principles  of  law,  and,  in  fact,  the  only  one 
that  can  secure  to  the  parties,  in  many,  if  not  in  most  instances,  the 
rights  and  liabilities  intended  by  them;  and  against  this  I  have 
been  unable  to  find  a  solitary  decision  or  dictum. 

If  I  have  not  failed,  then,  in  what  I  have  been  attempting  to  show 
was  the  time  and  consideration  of  this  indorsement,  then  it  was 
competent  for  the  payee  to  write  any  agreement  over  the  names  of 
the  defendants,  consistent  with  the  nature  of  the  instrument,  and 
the  agreement  of  the  parties;  '  and  when  this  is  done,  the  parties 
are  liable  on  that  agreement,  in  the  same  way  that  they  would  have 
been,  had  they  filled  up  the  indorsement  themselves,  at  the  time. 

The  inquiry  now  is,  what  was  the  nature  of  the  liability  they 
intended  to  assume?  This,  too,  in  the  absence  of  all  proof  on  the 
subject,  the  law  must  determine,  from  the  nature  of  the  case,  and 
the  cirumstances  of  the  transaction;  while,  if  there  is  any  satisfac- 
tory proof,  that  must  control  and  determine  the  nature  and  extent 
of  the  liability.  I  have  already  said  that  the  defendants  here  can 
not  be  considered  indorsers,  because  the  paper  was  never  put  in 
circulation,^  but  has  always  remained  in  the  hands  of  the  original 
payee,  to  whom  alone  the  defendants  are  liable,  if  they  are  liable  at 
all,  and  to  whom  an  indorser  can  never  be  liable,  Avhere,  as  in  this 
state,  a  note  can  only  be  put  in  circulation  by  indorsement.  The 
payee  of  the  note  here  must  be  the  first  indorser;  and  he,  as  first 
indorser,  must  stand  between  all  subsequent  indorsers  and  danger; 
so  that  here,  if  we  treat  the  defendants  as  indorsers  at  all,  they  are 
second  and  third  indorsers,  so  that  instead  of  their  being  liable  to 
the  payee,  he  in  fact  might  become  liable  to  them.  The  lia- 
bility of  *an  indorser  is  only  conditional;  while,  I  presume  [*450] 
it  will  hardly  be  doubted,  the  liability  these  defendants 
intended  to  assume  was  absolute.  If  I  am  not  mistaken  in  the  pre- 
sumption which  the  law  raises,  then  the  nature  of  the  defendants' 
liability  is  precisely  the  same  as  if  it  had  been  proved,  on  the  trial, 
that  the  defendants  and  Gray  put  their  names  to  this  paper  at  the 
same  time,  and  for  the  purpose  of  increasing  the  plaintiffs'  security, 
and  that  in  consideration  of  their  becoming  such  security,  the  plain- 
tiffs gave  the  credit,  which,  without  their  names,  might  not  have 

•  Chit,  on  Bills,  257,  note  1;  Josseh/n  v.  Ames,  3  Mass.,  374,  and  cases  there 
cited;  Beckwith  v.  Angel,  6  Conn.,  315. 
2  Chit,  on  Bills,  44. 
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been  given.  Upon  such  a  state  of  facts  I  hold,  and  upon  the 
authority  of  the  cases  referred  to  in  the  opinion  of  the  majority  of 
the  court,'  that  these  defendants  became  original  joint  and  several 
promisors  with  Gray,  for  the  payment  of  the  sum  of  money  in  this 
note  mentioned,  and  that  their  agreement  with  the  plaintiffs  was 
absolute  that  the  money  should  be  paid  as  in  the  note  expressed; 
and,  in  pursuance  of  such  understanding,  the  plaintiffs  were  author- 
ized to  write  an  agreement  over  the  defendants'  names,  so  as  to 
charge  them  either  as  guarantors  or  as  sureties;  this  being  perfectly 
consistent  with  the  nature  of  the  instrument,  and  the  agreement  of 
the  parties,  which  Avas  that  their  responsibility  should  be  absolute, 
for  the  payment  of  the  money,  and  not  conditional,  as  it  would  have 
been,  had  they  been  technical  indorsers.  In  this  case,  then,  I  hold 
that  the  plaintiffs  had  a  right  to  fill  up  this  contract  as  they  have 
done,  to  wit:  "  For  value  received,  we  jointly  and  severally  acknow- 
ledge ourselves  as  securities  of  John  Gray,  for  the  payment  of  the 
within  note  at  maturity."  The  plaintiffs  having  chosen,  as  they  had 
a  right  to  do,  to  treat  the  defendants  as  sureties  to  this  note,  the 
authorities  clearly  establish  that  they  are  liable  as  joint  and  several 
makers  of  the  note,  precisely  the  same  as  if  the  note  had  read, 
"We  jointly  and  severally  promise  to  pay,  the  first  as  principal, 
and  the  others  as  sureties,"  etc.,  and  their  names  had  all  been  put 
to  the  bottom  of  the  note. 

It  is  said,  however,  that  this  case  is  distinguishable  from  any  of 
the  cases  to  w^hich  reference  has  been  made,  in  this,  that,  in  the 
case  before  us,  the  principal  and  sureties  -were  all  charged  in  the 
same  suit,  whereas,  in  all  the  other  cases,  where  the  person,  whose 
name  is  found  on  the  back  of  the  note,  has  been  treated  as  original 
maker  of  the  note,  he  has  been  sued  separately.  But  this,  I  submit, 
can  make  no  difference  in  principle,  and  is  attributable  rather  to 
accident,  than  necessity.  If  all  can  be  treated  as  joint  and  several 
makers  of  the  note,  there  is  certainly  no  reason  why  all  may  not  be 
sued  jointly,  and  the  sureties  surely  ought  not  to  object  that 
their  principal  is  joined  with  them.  But  at  the  time 
[*451]  *this  note  was  offered  in  evidence,  and  rejected  by  the  court, 
Gray  w^as  not  a  party  to  the  suit.  The  court  had  per- 
mitted the  plaintiffs  to  dismiss  their  suit  as  to  him,  and  proceed  as 
to  the  present  defendants,  so  that,  if  the  court  was  correct  in  per- 
mitting this  to  be  done,  the  suit  then  stood  precisely  as  if  Gray  had 
never  been  made  a  party  to  it. 

A  majority  of  the  court  differing  with  me  in  opinion  on  this 
question,  I  have  deemed  it  unnecessary  to  examine  the  question 
whether  the  court  was  correct  in  allowing  the  plaintiffs  to  discon- 
tinue as  to  Gray,  and  proceed  as  to  the  other  defendants;  while  this 

1  Jossehjnv.  Ames,  3  Mass.,  274;  White  v.  Howland,  9  IMass.,  315;  Hunt  v. 
Adams,  5  Mass.,  358;  Herrickv.  Carman,  12  Johns.,  159;  Nelson  v.  Dubois,  13 
Johns.,  175;  Ulen  v.  Eittridge,  7  Mass.,  233;  Moire  v.  Bird,  11  Mass.,  435; 
Campbell  v.  Butler,  14  Johns.,  349;  Beckwith  v.  Angel,  6  Conn.,  315;  Alein  v. 
BIghtmere,  20  Johns.,  365;  Dean  v.  Hall,  17  Wend.,  214. 
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would  have  been  an  important  inquiry,  had  a  majority  of  the  court 
been  with  the  plaintiffs  on  the  other  points. 

Judgment  affirmed. 


William  Reddick,  appellant,  v.  Hezekiah  Smith,  appellee. 

Appeal  from  Cook. 

The  law  is  well  settled  that  money  in  the  hands  of  a  sheriff,  collected  by  him  on  execution, 
is  not  liable  to  be  levied  on  and  taken  from  him,  by  virtue  of  another  execution  or 
attachment,  (a) 

This  cause  was  heard  in  the  court  below  at  the  April  term,  1841, 
before  the  Hon.  Theophilus  W.  Smith.  The  cause  was  submitted 
in  this  court  without  argument. 

G.  Spring  and  C  Goodrich,  for  the  appellant. 

O.  Peters,  for  the  appellee. 

Tbeat,  Justice,  delivered  the  opinion  of  the  court: 
Smith,  the  appellee,  recovered  a  judgment  in  the  Cook  Circuit 
Court  against  J3enjarain  Douglass,  impleaded  with  Ay  mar,  for 
$142.94  debt,  and  $17.43  costs.  On  the  9th  of  November,  1840,  an 
execution  was  issued  on  the  judgment,  directed  to  the  sheriff  of  La 
Salle  county.     On  this  writ  the  sheriff  made  the  following  return : 

"  Executed  the  within  writ,  by  collecting  the  within  amount  of 
money,  and  my  costs,  and  on  the  31st  day  of  March,  1841,  the  same 
was  attached  in  my  hands,  as  the  property  of  the  said  Hezekiah 
Smith,  at  the  suit  of  Benjamin  Douglass,  by  a  writ  of  attachment 
issued  from  the  La  Salle  Circuit  Court,  a  copy  of  which  is  hereunto 
annexed,  and  made  part  of  this  return. 

"  William  Reddick, 

' '  Sheriff  of  LaSalle  County. " 

It  is  stipulated  by  the  parties  that  an  attachment  was 
regularly  *sued  out,  and  served  on  Reddick,  as  garnishee,    [*452] 
as  stated  in  his  return  on  the  execution. 

At  the  May  term,  1841,  of  the  Cook  Circuit  Court,  while  the  pro- 
ceeding by  attachment  was  pending  and  undetermined,  on  the 
motion  of  Smith,  the  court  made  an  order  that  Reddick,  within  ten 
days  from  the  service  of  a  copy  of  the  order,  pay  over  to  Smith  the 
money  collected  on  the  execution,  and  in  default  thereof,  that  an 
attachment  issue  against  him. 

(a)  See  Lightner  v.  Steinagel,  33  111.,  513,  and  Ewell's  note;  Millison  v.  Fisk,  43  EL,  112, 
and  Denslow's  not«. 
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Reddick  prosecutes  an  appeal,  and  assigns  this  decision  of  the 
court  for  error. 

The  question  arises,  can  money  in  the  hands  of  an  officer,  charged 
by  law  with  its  collection  and  safe  keeping,  be  reached  by  the 
process  of  attachment. 

Although  money  in  the  possession  of  the  defendant  may  be  levied 
on,  and  applied  to  the  satisfaction  of  an  execution  against  him,  yet 
tlie  law  is  well  settled  that  money  in  the  hands  of  a  sheriff,  collected 
by  him  on  execution,  is  not  liable  to  be  levied  on,  and  taken  from 
him,  by  virtue  of  another  execution. '  And  it  has  been  repeatedly 
adjudged  that  money  in  the  hands  of  the  sheriff  can  not  be  attached 
as  the  property  or  credits  of  the  plaintiff  in  the  execution.* 

The  money,  while  in  the  officer's  hands,  is  regarded  as  in  the  cus- 
tody of  the  law.  It  does  not  become  the  property  of  the  judgment 
creditor  until  it  is  paid  over  to  him,  and  consequently  can  not  be 
levied  on  or  attached  as  his.  Were  the  rule  different,  the  sheriff 
could  not  obey  the  command  of  the  writ,  by  having  the  money  in 
court  on  the  return  day,  to  be  rendered  to  the  plaintiff,  or  disposed 
of  as  the  court  might  direct.  Cases  might  occur,  of  a  contest  as  to 
Avhom  the  money  should  be  paid;  on  which  a  decision  of  the  court 
would  become  necessary,  as  a  guide  to  the  officei*.  Besides,  it 
would  be  a  source  of  great  inconvenience,  lead  to  much  delay  and 
litigation,  and  frequently  bring  different  judicial  tribunals  into  col- 
lision with  each  other. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgment  affirmed. 


[*453] 


*Cliarles  Ballance,  plaintiff  in  error,  v.  Isaac  Underbill  et 
al.,  defendants  in  enror. 

Error  to  Peoria. 


The  presumption  is,  that  a  public  officer,  in  the  discharge  of  his  official  duties,  has  pursued 
the  course  pointed  out  by  the  statute,  till  the  contrary  is  shown. 

Where  a  certificate  of  an  officer,  taking  depositions  in  chancery,  states  that  the  witnesses 
were  sworn  to  testify  the  truth,  the  whole  Truth,  and  nothing  but  the  truth,  and  depo- 
sitions are  signed,  it  is  sufficient,  although  the  certificate  does  not  state  when  the  oath 
was  taken,  nor  that  the  depositions  were  subscribed  by  the  deponents,  (a) 

Where  a  submission  to  arbitrators  was  made  of  all  matters  in  controversy  between  the 
parties,  and  at  the  hearing,  one  of  the  parties  proposed  to  read  in  evidence  the  bill  and 
depositions  in  a  certain  chancery  suit  pending  between  the  parties,  wherein  he  was 
complainant,  to  which  the  other  party  ob.iected,  unless  the  answer  should  also  be  read, 
and  the  arbitrators  decided  that  if  the  former  were  read,  the  latter  must  also  be,  and 
the  complainant  then  abandoned  his  proposition:  Held,  that  he  thereby  withdrew  the 
chanceiy  suit  from  the  decision  of  the  arbitrators. 

>  Turner  v.  Fendall,  1  Cranch.,  17;  Williams  v.  Rodgers,  5  Johns.,  167;  Handy 
T.  Dobbin,  12  Johns.,  220. 

2  Rosa  V.  Clark,  1  Dalhxs,  354;  Wilder  v.  Bailey,  3  Mass.,  289;  Dawson  v.  IIoJ- 
comb,  1  Hammond's  Ohio,  275;  Zurcher  v.  Mayee,  2  Alabama,  253. 

(a)  In  taking  depositions  it  is  sufficient  if  the  officer  comply  with  the  substance  of  the 
law:     County  of  (Tveen  v.  Bledsoe.  12  111.,  267. 

If  the  officer's  certificate  states  that  the  deposition  was  taken  at  the  time  mentioned  in 
the  caption,  it  will  be  sufficient:     /.  C.  R.  R.  Co.  v.  Cowles,  32  111.,  11(5. 

It  is  not  necessary  that  the  magistrate  should  state  the  time  and  place  of  taking  a  depo- 
sition:   Fhilp  V.  Young,  B.  Breese,  3^7.    See  Kendall  v.  Limber g,  69  111.,  355, 
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The  general  rule  is,  that  the  arbitrators  must  decide  all  matters  submitted  to  them ;  and  if, 
by  the  submission,  several  specific  things  are  submitted  to  them,  and  any  of  them  are 
omitted  in  the  award,  it  is  void.  But  tliis  rule  is  now^  sul)ject  to  many  limitations.  It 
is  now  well  settled,  that  where  all  matters  of  difference  are  submitted  generally,  and 
an  award  of  part  only  is  made,  the  award  shall  stand,  because  the  court  will  infer  that 
no  more  was  made  kuown  to  the  arbitrators.  So,  if  in  the  presence  of  the  arbitrators, 
or  at  any  time  between  the  submission  and  the  hearing,  the  parties  should  agree  to 
withdraw  from  their  consideration  a  part  of  the  matters  specified  in  the  submission, 
and  ao  award  be  made  omitting  the  matter  thus  withdrawn,  the  award  would  be 
valid,  (a) 

A  party  has  an  unquestionable  right  to  call  upon  a  court  of  equity  to  compel  a  specific 

Eerformance  of  an  award;  but  in  doing  so,  he,  in  effect,  treats  the  awai-d  as  a  contract 
etween  the  parties  to  it.  An  award  of  arbitrators  partakes,  in  some  respect,  of  the 
nature  of  the  judgment  of  a  court,  which  the  parties  have,  by  their  own  voluntary 
agreement,  vested  with  a  final  jurisdiction  of  the  subject  matter  of  the  submission. 
In  other  respects  it  partakes  of  the  nature  of  a  contract  between  the  parties,  which 
they  have,  by  their  submission,  authorized  the  arbitrators  to  make  for  them,  and  by 
which  tliey  are  conclusively  bound.  It  is  in  this  latter  character  alone  that  an  awaid 
is  treated  when  coiu-ts  of  equity  have  interfered,  and  undertaken  to  enforce  a  specific 
performance  of  it. 

Courts  of  chancery  have  uniformly  exercised  the  power  of  correcting  mistakes,  not  only 
in  simple  contracts,  but  in  bonds,  deeds,  and  other  specialties,  whether  the  application 
is  made  to  the  court  merely  for  the  purpose  of  rectifying  the  mistake,  so  that  the 
parlies  may  assert  their^legal  rights  under  the  agreement,  when  corrected,  or  whether 
the  application  is  made'  for  the  double  purpose  of  rectifying  the  mistake,  and  then 
enforcing  a  specific  performance  of  the  agreement,  but  also  where  the  complainant 
seeks  a  specific  performance  of  a  contract,  in  which  a  mistake  has  occurred,  and  the 
defendant  sets  up  the  mistake  by  way  of  defense.  (6) 

Wherever  it  is  necessary  to  bring  all  the  equities  of  all  the  parties  fully  before  the 
court,  that  complete  equity  may  be  done,  as  well  in  favor  of  the  defendant  as  of  the 
complainant,  it  becomes  necessary  to  file  a  cross-bill;  and  this  may  be  done  by  all  or 
any  of  the  defendants,  against  all  or  any  of  the  complainants,  or  by  a  part  of  the 
defendants  against  the  complainanis,  or  a  part  of  them,  and  also  against  his  co-defehd- 
ants,  or  a  part  of  tliem,  as  the  nature  of  his  case  may  require. 

Where  the  defendants  rely  on  the  answer  alone,  they  can  only  use  the  equity  of  their  case 
for  the  purpose  of  defense;  but  if  they  wish  to  become  the  assailants,  and  seek  affirm- 
ative relief,  they  must  file  their  cross-bill,  and  in  this  way,  and  in  this  alone,  are  they 
permitted  to  use  theii'  equity,  as  a  weapon  of  attack,  (c) 

The  twelfth  section  of  oiu-  chancery  act  has  superseded  the  necessity  of  filing  a  cross-bill, 
where  the  sole  object  is  to  compel  a  discovery  from  the  complainants;  but  where  the 
defendants  seek  relief  against  the  complainants,  the  practice  is  left  unaltered,  and  the 
defendants  must  still  resort  to  tiieir  cross-bill. 

So  far  as  the  practice  and  proceedings  are  concerned,  there  is  no  difference  between  a 
a  cross  and  original  bill.  It  is,  in  fact,  a  separate  and  distinctive  suit,  commenced  by 
filing  the  bill,  which,  it  is  true,  must  be  confined  to  the  subject  matter  of  the  original 
suit;  to  answer  which  the  defendant  in  the  cross-bill  must  be  brought  into  court  in  the 
same  manner  as  he  would  be  in  any  other  case. 

♦Where  an  award  of  ai-bitrators  required  one  party  to  convey  to  the  other,  lots  r*454l 
"one  and  two,"  in  a  certain  town,  and  it  appeared  that  the  arbitrators,  by     L  J 

mistake,  omitted  the  words,  "in  block  fifty-one,"  after  the  word  two,  in 
drawing  up  their  award:    Held,  that  the  mistake  could  be  corrected  in  a  court  of 
chancery. 

This  cause  was  heard  in  the  court  below,  at  the  October  term, 
1841,  before  the  Hon.  Thomas  Ford.  All  the  facts  necessary  to  be 
stated  in  this  case,  appear  in  the  opinion  of  the  court,  except  that 
the  certificate  of  the  clerk,  before  whom  Ewalt  and  Parker's  depo- 
sitions were  taken,  did  not  certify,  as  the  plaintiff  in  error  con- 

(a)  Where  the  submission  is  of  all  matters  of  difference,  or  of  all  disputes,  without  speci- 
fying them,  the  arbitrator  need  only  make  his  award  as  to  the  things  of  which  he  had 
notice:     Whetstone  v.  Thomas,  25  III.,  Ml. 

But  an  award  will  be  void  if  the  arbitrator  does  not  render  his  decision  upon  all  matters 
within  the  submission,  and  of  which  he  had  notice:    Buntain  v.  Curtis,  27  111..  374. 

A  plea  to  an  action  on  an  award  that  the  arbitrators  faded  to  pass  upon  and  allow  mat- 
ters embraced  in  the  submission,  but  not  averring  that  they  had  notice  of  such  matters,  is 
bad  on  demurrer:    Seelij  v.  Pelton,  6'3  111.,  101. 

An  award  must  be  regarded  as  embracing  all  matters  submitted  to  the  arbitrators,  and. 
unless  mipeached  m  some  way  known  to  the  law,  must  stand  as  conclusive  of  the  rights  of 
the  parties:     Hndaway  v.  Kelly,  T8  111.,  -.^86. 

(6)  Accord  Williams  v.  Warren,  21  III.,  541;  Stone  v.  Atwood,  28  111.,  30. 

See  Pullian  v.  fensoneau,  SH  111.,  374.  and  Ewell's  note. 

,,.41",^^*''^'°^^  ^^y  ^^  examined  to  show  there  is  a  mistake  in  an  award:    Spurck  v.  Crook, 
19  111.,  415. 

(c)  See  Stone  v.  Smoot,  39  111.,  409,  and  Bailey's  note;  Hurd  v.  Case,  32  Ul.,  45,  and  Ewell's 
note.  ' 
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tended  it  should,  that  "previous  to  the  examination"  of  said  wit- 
nesses, they  were  "  sworn  (or  affirmed)  by  the  person  or  persons 
authorized  to  take  the  same,  to  testify  the  truth  in  relation  to  the 
matter  in  controversy,  so  far  as  they  might  be  interrogated;"  nor 
that  the  depositions  were  "sworn  to  and  subscribed  by  the  depo- 
nents." The  clerk  certified  that  the  witnesses  Avere  sworn  to  speak 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  in  the  matter 
in  controversy;  but  it  did  not  appear  when  the  oath  was  adminis- 
tered; and  their  names  Avere  subscribed  to  the  depositions. 

Charles  Ballance,  2^^'0  se,  relied  upon  the  following  points  and 
authorities: 

1.  The  complainant  objects  to  the  depositions  of  Ewalt  and 
Parker,  because  it  does  not  appear  by  the  certificate  that  they  were 
sworn  to  the  depositions  according  to  law,  nor  that  they  had  signed 
them. 

2.  The  submission  is  alleged  to  be  void,  because  of  unfair  prac- 
tices of  the  defendants:  Anderson'' s  JEhi^rs  v.  Bacon  et  ux.,  1 
Marsh.,  51. 

3.  The  award  itself  is  void,  because  the  arbitrators  did  not 
decide  on  all  matters  submitted  to  them;  it  being  alleged  by  the 
bill,  and  not  denied  by  the  answers,  that  there  was  another  suit 
pertaining  to  the  matter  in  controversy,  not  decided:  Watson  on 
Arb.,  115,  and  the  authorities  there  cited,  especially  7  East,  81. 

4.  The  defendants,  having  failed  on  their  part,  were  entitled  to 
no  decree;  the  absence  of  Underbill,  as  alleged  in  his  answer,  being 
no  excuse. 

5.  The  court  erred  in  dissolving  the  injunction;  for,  at  all  events, 
the  defendants  should  be  enjoined  from  prosecuting  more  than  one 
suit  for  the  same  land. 

6.  It  was  error  to  decree  the  award  to  be  amended ;  for,  besides 
the  impropriety  of  permitting  the  arbitrators  to  amend  their  award, 
the  evidence  in  the  case  did  not  justify  it. 

7.  By  the  rules  of  chancery  practice,  these  defendants  had  no 
right  to  any  decree  but  that  the  bill  be  dismissed.  That  is  their 
first  prayer;  but  they  afterwards  pray  that  the  award  be  amended 
and  enforced.     They  should  have  filed  cross-bills. 

G.  T.  Metcalf,  for  the  defendants  in  error: 

1.  The  officer  is  not  required  by  the  statute  to  certify 
[*45o]    that  the  depositions  were  sworn  to  before  signing:     Gale's 
Stat.,  245,  sec.   3. 

2.  A  court  of  equity  will  correct  a  mistake  of  an  extra-judicial 
nature,  in  an  award  of  arbitrators,  and  decree  a  performance  in 
specie  :     Bouck  et  al.  v.  Wilder,  2  Johns.  Ch.  R.,  405. 

3.  Courts  of  equity  will  grant  relief,  if  the  arbitrators  are  satis- 
fit-A  that  they  have  made  a  mistake  in  fact,  not  apparent  on  the 
face  of  the  award,  and  allow  extrinsic  evidence  of  the  mistake: 
Klein  v.  Catara,  2  Gallis.,  61;  2  Story's  Eq.,  679,  and  the  cases 
there  cited;  2  Vern.,  24. 

4.  Parol  proof,  to  correct  a  mistake  in  a  written  contract,  is 
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admissible,  as  well  in  favor  of  a  plaintiff  as  a  defendant:  ITeissel- 
hach  V.  Livingston,  4  Johns.  Ch.  R.,  145;  Gillespie  v.  Moon,  2 
Johns.  Ch.  R.,  598. 

5.  An  award  may  be  good,  though  made  of  less  than  is  con- 
tained in  the  submission:     Watson  on  Arb.,  117. 

Caton,  Justice,  delivered  the  opinion  of  the  court: 
This  was  a  suit  in  chancery,  commenced  by  Ballance  against 
Underhill,  and  the  heirs  at  law  of  Lewis  Bigelow,  deceased,  in  the 
Peoria  Circuit  Court.  From  the  pleadings,  exhibits,  and  ])roofs  in 
the  case,  we  find  the  following  facts  to  be  established,  which  are 
all  that  it  is  deemed  necessary  to  state  to  a  full  understanding  of 
the  case: 

In  November,  1837,  the  complainant,  Underhill,  and  Bigelow 
appeared  before  the  land  officers  at  Quincy,  for  the  purpose  of 
establishing  their  respective  rights  to  a  pre-emption  to  the  S.  E, 
fractional  quarter  of  section  nine  (9),  in  township  eight  (8)  north, 
in  range  eight  (8)  east  of  the  fourth  principal  meridian.  The  com- 
plainant claimed  to  enter  the  fraction  either  in  his  own  name  or  in 
the  name  of  Abigail  Waters,  for  his  use;  and  Underhill  and  Bige- 
low claimed  to  enter  the  same  fraction  in  the  name  of  John  L. 
Bogardus,  for  their  use.  After  the  case  had  been  submitted,  on 
both  sides,  to  the  land  officers,  and  while  they  were  deliberating 
upon  it,  the  parties  agreed,  under  seal,  to  submit  their  controversy, 
and  all  suits  then  pending  concerning  it,  to  the  arbitrament  of  Dan 
Stone,  John  Ewalt,  and  George  B.  Parker.  By  this  agreement 
Ballance  was  to  withdraw  his  papers  and  objections  to  the  Bogardus 
pre-emption.  Each  party  agreed  to  perform  the  award,  and  if  any 
of  the  land  should  be  awarded  to  Ballance,  Underhill  and  Bigelow 
agreed  to  convey  the  same  to  Ballance,  by  deed,  warranting  against 
themselves,  their  heirs  and  assigns.  After  this  agreement  was 
entered  into,  the  Bogardus  claim  was  allowed,  and  the  fraction 
entered  by  Underhill  and  Bigelow.  Among  other  things,  the  com- 
plainant seeks  to  set  aside  the  award  made  under  this  submission, 
on  the  ground  of  alleged  unfair  practices  of  Underhill  and  Bige- 
low in  obtaining  the  submission;  and  with  this  view  has  spread 
upon  the  record  a  minute  history  of  a  long  and  acrimonious 
controversy  between  the  parties,  *but  as  we  are  satisfied,  [*456] 
from  a  careful  examination  of  the  whole  proceedings,  not 
the  least  foundation  is  laid  for  disturbing  this  award,  on  that 
ground,  it  is  deemed  unnecessary  to  encumber  the  case  any  further 
with  it.  Sometime  after  this  entry,  Underhill  and  Bigelow  laid 
off  this  fraction,  together  with  some  other  land  adjoining,  into 
town  lots,  and  called  it  their  addition  to  the  town  of  Peoria;  and 
on  this  fraction,  it  appears  that  there  are  lots  one  (1),  two  (2),  in 
block  fifty-one  (51),  and  lots  numbered  one  (l)  and  two  (2),  in  five 
other  blocks. 

On  the  8th  of  February,  1838,  the  arbitrators  met,  and  all  the 
parties  appeared,  when  all  the  matters  mentioned  in  the  agreement 
were  submitted  to  them,  except  one  suit  in  chancery.  After  all 
the  parties  were  through  with  their  case,  the  arbitrators,  on  the 
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lOtli  of  February,  1838,  executed  and  delivered  their  award,  under 
their  hands  and  seals,  whereby  they  awarded, 

1st.  That  Underhill  and  Bigelow  should,  within  thirty  days,  deed 
to  Ballance  lots  numbers  one  (l)  and  two  (2),  as  described  and 
recorded  on  Underhill  and  Bigelow's  addition  to  the  town  of 
Peoria,  being  a  part  of  said  fi-action; 

2d.  That  Ballance  should,  within  thirty  days,  quit-claim  to 
Underhill  and  Bigelow  all  of  said  fraction,  except  said  lots  one  (1) 
and  two  (2),  and  except  such  as  Ballance  had  before  sold; 

3d.  That  Ballance  should  pay  or  deliver  over  to  the  other  parties, 
all  moneys,  notes,  property,  etc.,  which  he  had  received  for  or  on 
account  of  said  sales; 

4th.  That  Ballance  should,  within  sixty  days,  dismiss  a  trespass 
suit,  and  pay  to  Underhill  and  Bigelow  the  costs  of  a  forcible 
entry  and  detainer  suit  mentioned  in  the  submission,  on  their  dis- 
missing it; 

5th.  That  Ballance  should  give  to  Underhill  and  Bigelow  posses- 
sion of  the  fraction,  except  said  lots  one  (l)  and  two  (2). 

No  notice  was  taken  in  the  award  of  the  chancery  suit. 

It  is  set  up  in  all  of  the  answers,  and  fully  sustained  by  the  evi- 
dence of  Parker  and  Evvalt,  two  of  the  arbitrators,  that  the  deci- 
sion of  the  arbitrators  actually  was,  that  Underhill  and  Bigelow 
should  only  deed  to  Ballance  lots  one  (1)  and  two  (2),  in  block 
fifty-one  (al),  on  said  fraction,  and  not  lots  one  (1)  and  two  (2) 
in  each  of  the  blocks  on  the  fraction,  and  that  in  said  award  the 
words  "  in  block  iifty-one,''  should  have  been  inserted  after  the 
words  "  one  and  two,"  and  that  these  words  were  left  out,  through 
accident  or  mistake,  in  drawing  up  the  award;  and  that  the  arbi- 
trators, directly  after  the  delivery  of  the  award,  so  informed  the 
parties. 

About  the  1st  of  March,  1838,  Ballance  tendered  to  the  other 
parties  a  quit-claim  deed  for  the  fraction,  except  lots  one  (1)  and 
two  (2)  in  each  of  the  blocks,  and  excepting  some  other  small  por- 
tions of  the  fraction, 
[*457]  *  About  the  same  time,  Bigelow  and  Underhill  tendered 
to  Ballance  a  deed  for  lots  one  (1),  and  two  (2),  in  block 
fifty-one  (51),  on  the  fraction. 

Before  the  hearing  of  the  cause  in  the  court  below,  Ballance  filed 
exceptions  to  the  depositions  of  Ewalt  and  Parker,  which  were 
overruled  by  the  court,  and  the  depositions  read. 

The  prayer  of  the  bill  was,  that  several  ejectment  suits  com- 
menced by  Underhill  and  Bigelow,  to  recover  possession  of  the 
premises,  might  be  enjoined;  that  they  should  convey  to  the  com- 
plainant the  legal  title  to  the  fraction;  and  that  the  award  might  be 
set  aside. 

Most  of  the  defendants  put  in  sepai'ate  answers,  but  there  is  no 
essential  difference  between  them.  In  addition  to  the  usual  prayer 
that  the  bill  be  dismissed  with  costs,  they  all  asked  for  specific 
relief  against  Ballance;  that  he  perform  his  part  of  the  award;  and 
Frisby,  one  ol"  the  heirs  and  administrators  of  Bigelow,  in  the  con- 
. elusion  to  his  answer,  prays  that  his  "  answer  may   be  taken  and 
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treated  as  a  cross-bill."  Upon  the  hearing  of  the  cause,  the  coiu-t 
below  decided  that  the  defendants  deed  to  complainants  said  lots 
one  (1)  and  two  (2),  in  block  fifty-one  (51),  in  four  months;  that 
the  complainant,  within  the  like  time,  quit-claim  to  the  defendants, 
all  of  said  fraction,  except  said  two  lots;  that  the  defendants  dis- 
miss their  forcible  entry  and  detainer  suit,  and  that  complainant 
pay  to  Underliill  the  costs  thereof;  that  complainant  give  possession 
of  the  fraction  to  defendants,  except  said  two  lots;  that  an  injunc- 
tion previously  issued  be  dissolved,  and  that  complainant  pay  the 
costs. 

The  first  objection  taken  is,  that  the  court  erred  in  allowing  the 
depositions  of  Ewalt  and  Parker  to  be  read ;  but  in  this,  I  think,  the 
court  decreed  properly.  It  is  objected  that  the  oaths  administered 
to  the  witnesses  were  more  comprehensive  than  were  required  by 
the  statute,  but  as  the  major  must  necessarily  include  the  minor, 
the  objection  can  not  prevail;  nor  does  it  appear  that  the  oath  was 
not  administered  at  the  proper  time;  but  we  are  bound  to  presume 
that  it  was;  the  presumption  being  that  a  public  officer,  in  the  dis- 
charge of  his  official  duties,  has  pursued  the  course  pointed  out  by 
the  statute,  till  the  contrary  is  shown. 

The  next  inquiry  to  which  our  attention  is  directed  is,  whether 
there  are  sufficient  grounds  shown  for  disturbing  the  award.     , 

It  has  been  already  said,  that  nothing  is  perceived  in  the  circum- 
stances which  induced  the  complainant  to  enter  into  the  submission, 
which  can  authorize  us  to  go  behind  it,  so  that  the  first  objection 
fails.  The  next  objection  is,  that  the  arbitrators  did  not  decide  a 
certain  chancery  suit  mentioned  in  the  submission.  The  complain- 
ant states  in  his  bill  that  the  arbitrators  refused  positively  to  adjudi- 
cate upon,  or  take  any  notice  of,  the  said  suit  in  chancery.  The 
only  evidence  that  I  can  find  on  this  point  is  contained  in  the  answer 
of  Frisby,  in  reply  to  this  portion  of  the  bill.  The  answer  states 
that  the  complainant  did  not  propose  to  submit  the  case 
distinctly  *to  said  arbitrators,  but  he  proposed  to  read  as  a  [*45S] 
part  of  his  evidence,  to  show  his  right  to  the  land,  his  bill 
and  a  deposition  taken  by  him  in  the  cause.  This  was  objected  to, 
i;nless  the  answer  was  read  also;  that  the  arbitrators  so  decided, 
when  the  complainant  abandoned  his  intention. 

The  law  in  relation  to  awards  was  formerly  very  strict,  and  the 
courts  leaned  very  hard  against  them;  but  they  have  for  a  long  time 
been  in  the  habit  of  looking  with  a  more  indulgent  eye  upon  this 
amicable  mode  of  settling  controversies,  and  have  manifested  less 
disposition  to  disturb  awards,  upon  technical  or  trivial  grounds;  and 
I  think  these  principles  better  comport  with  sound  policy. 

The  general  rule  is,  that  the  arbitrators  must  decide  all  matters 
submitted  to  them;  and  if,  by  the  submission,  several  specific  things 
are  submitted  to  them,  and  any  of  them  are  omitted  in  the  award, 
it  is  void.'  But  this  rule  is  now  subject  to  many  limitations.  It  is 
now  well  settled  that,  where  all  matters  of  difference  are  submitted 
generally,  and  an  award  of  part  only  is  made,  the  award  shall  stand, 

*  Watson  on  Arb.,  115. 
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because  the  court  will  infer  that  no  more  was  made  known  to  the 
arbitrators.^  So,  if,  in  the  presence  of  the  arbitrators,  or  at  any 
other  time,  between  the  submission  and  the  hearing,  the  parties 
should  agree  to  withdraw  from  their  consideration  a  part  of  the 
matters  specified  in  the  submission,  and  an  award  be  made  omitting 
the  matters  thus  withdrawn,  it  will  not  be  contended  that,  for  thin 
reason,  the  award  would  be  bad;  and  we  think  it  would  be  a  rule, 
without  a  reason,  to  require  the  arbitrators  to  decide  a  controversy 
of  which  they  know  nothing,  and  of  which  both  parties  have 
neglected  to  inform  them.  Here  Ballance  proposed  to  read  the  bill 
and  one  of  the  depositions  in  the  case.  This  was  objected  to  unless 
the  answer  was  also  read,  and  so  the  arbitrators  decided;  when  the 
complainant  declined  reading  the  papers  altogether,  and  as  he  was 
the  complainant  in  that  case,  the  other  pai'ties  did  not  present  it  to 
the  arbitrators;  and  now  he  comes  here,  and  asks  that  the  award 
may  be  set  aside,  because  the  arbitrators  omitted  to  dispose  of  that 
suit.  I  think  that  his  conduct  on  that  occasion  was  equivalent  to 
withdrawing  that  suit  from  the  consideration  of  the  arbitrators, 
and  he  can  not  complain  that  they  did  not  decide  it.  He  may  have 
had  substantial  reasons  for  wishing  that  the  arbitrators  should  not 
decide  that  suit,  and  preferred  to  pursue  his  remedy  in  the  forum 
where  it  was  then  pending.  Had  he  desired  a  decision  in  that  case, 
he  would  not  have  refused  to  put  the  arbitrators  in  possession  of  all 
the  pleadings  and  papers  properly  pertaining  to  the  case;  and  if 
that  had  been  done,  and  they  had  refused  to  decide  it,  he  might 
well  have  objected  to  the  validity  of  the  award.  I  am,  therefore, 
of  oi^inion  that  the  award  must  stand. 

As  has  been  already  stated,  it  appears  satisfactorily  that  the 
arbitrators,  in  drawing  up  their  award,  made  a  mistake, 
[*459]  giving  to  *the  complainant  twelve  lots  instead  of  two,  and 
the  question  now  is,  whether  the  defendants  can  show  this 
fact  in  their  defense,  as  proposed  in  their  answers.  In  order  to 
determine  this  question,  it  is  necessary  to  understand  the  nature 
and  object  of  this  suit.  The  complainant  has  instituted  this  pro- 
ceeding for  the  purpose,  among  other  things,  of  enforcing  a  specific 
performance  of  this  award;  and  in  determining  this,  are  we  not  per- 
mitted to  inquire  what  the  award  really  was  ? 

A  party  has  an  unquestionable  right  to  call  upon  a  court  of 
equity  to  compel  a  specific  performance  of  an  award,  but  in  doing 
so,  he,  in  effect,  treats  the  award  as  a  contract  between  the  parties 
to  it.  An  award  of  arbitrators  partakes  in  some  respects  of  the 
nature  of  the  judgment  of  a  court  which  the  parties  have,  by  their 
own  voluntary  agreement,  vested  with  a  final  jurisdiction  of  the 
subject  matter  of  the  submission.  In  other  respects,  it  partakes  of 
the  nature  of  a  contract  between  the  parties,  which  they  have,  by 
their  submission,  authorized  the  arbitrators  to  make  for  them,  and 
by  which  they  are  conclusively  bound.  It  is  in  this  latter  character 
alone  that  an  award  is  treated,  when  courts  of  equity  have  inter- 
fered and  undertaken  to  enforce  a  specific  performance  of  it.     It 

1  Watson  on  Arb.,  117. 
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then  becomes  necessary  to  see  by  wliat  rules  the  court  should  be 
governed,  if  this  bill  had  been  filed  to  enforce  a  specific  perform- 
ance of  a  voluntary  contract  entered  into  between  the  parties 
directly,  in  which  the  mistake  had  occurred. 

It  is  perhaps  hardly  necessary  to  cite  authorities  to  prove  that 
courts  of  chancery  have  uniformly  exercised  the  power  of  correct- 
ing mistakes,  not  only  in  simple  contracts,  but  in  bonds,  deeds  and 
other  specialties,  whether  the  application  is  made  to  the  court 
merely  for  the  purpose  of  rectifying  the  mistakes,  so  that  the  par- 
ties may  assert  their  legal  rights  under  the  agreement,  when  cor- 
rected; or  whether  the  application  is  made  for  the  double  purpose 
of  rectifying  the  mistakes,  and  then  enforcing  a  specific  perform- 
ance of  the  agreement;  but  also  where  the  complainant  seeks  a 
specific  performance  of  a  contract,  in  which  a  mistake  has  occurred, 
and  the  defendant  sets  up  the  mistake  by  way  of  defense. 

In  the  case  of  Gillesj)ie  v.  3foon,^  which  was  a  case  where  a  bill 
was  filed  for  the  purpose  of  rectifying  a  mistake  in  a  deed,  Chan- 
cellor Kent  says,  "  I  have  looked  into  most,  if  not  all  of  the  cases 
on  this  branch  of  equity  jurisdiction,  and  it  appears  to  me  to  be 
established,  and  on  great  and  essential  grounds  of  justice,  that 
relief  can  be  had  against  any  deed  or  contract  in  writing,  founded 
in  mistake  or  fraud.  The  mistake  may  be  shown  by  parol  proof, 
and  the  relief  granted  to  the  injured  party,  whether  he  sets  up  the 
matter  affirmatively  by  bill,  or  as  a  defense."  And  in  a  subsequent 
part  of  the  same  case,  he  further  adds,  "  On  a  bill  for  a  specific 
performance  of  an  agreement  in  writing,  the  defendant  has 
been  *frequently  permitted  to  show,  by  parol  proof,  a  mis-  [*460] 
taks  in  such  agreement,  and  by  that  means  to  defeat  the 
equity  of  the  bill. 

In  the  case  of  li^isselbrocJc  v.  Livingston,^  which  was  a  bill  filed 
for  the  specific  performance  of  an  agreement,  also  averring  a  mis- 
take, in  commenting  on  this  branch  of  the  case,  Chancellor  Kent 
says,  "  It  can  make  no  difference  in  the  reasonableness  and  justice 
of  the  thing,  whether  the  mistake  was  to  the  prejudice  of  one  party, 
or  the  other.  If  the  court  has  competent  jurisdiction  to  correct 
such  mistakes  (and  that  is  a  point  understood  and  settled),  the 
agreement,  when  corrected  and  made  to  speak  the  real  sense  of  the 
parties,  ought  to  be  enforced  as  well  as  any  other  agreement,  per- 
fect in  the  first  instance.  Indeed,  by  looking  into  the  cases  on  this 
subject  (and  they  are  very  abundant),  it  will  be  seen  that  the 
authority  of  the  court  to  rectify  a  mistake  in  an  agreement,  and 
then  enforce  a  specific  performance  of  it  in  the  same  suit,  was  ques- 
tioned long  after  it  was  settled,  beyond  controversy,  that  a  mistake 
might  be  set  up  to  defeat  the  equity  of  the  bill." 

But  we  are  not  confined  to  cases  arising  under  voluntary  con- 
tracts entered  into  between  the  parties  themselves  directly.  The 
case  of  Bouck  v.  Wilber,^  was  brought  to  enforce  the  specific  per- 
formance of  an  award.     The  parties  to  the  award,  submitted  aa 
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ejectment  suit  to  arbitrators,  and  tbey  awarded  that  the  plaintiff 
should  deed  to  the  defendant  a  certain  tract  of  land,  and  that  the 
defendant  should  pay  him  |406;  but  in  drawing  up  the  awai'd,  the 
arbitrators  made  a  mistake  in  the  description  of  the  land.  The 
plaintiff  brought  a  suit  at  law  on  the  award  to  recover  the  money, 
and  the  defendant  successfully  set  up  the  mistake  as  a  defense.  A 
bill  was  filed  stating  these  facts,  and  pi-aying  a  specific  j^erformance 
of  the  award;  and  the  court  rectified  the  mistake  in  the  award, 
according  to  the  intention  of  the  arbitrators,  and  decreed  that  the 
defendant  should  pay  the  money.  ; 

It  necessarily  results  from  the  principles  here  laid  down,  that  it 
was  perfectly  competent  for  the  defendants  in  this  case,  to  set  up  ^ 
in  their  defense,  and  establish  by  parol  proof,  as  has  been  done,  the-: 
mistake  of  the  arbitrators  in  drawing  up  their  award,  and  thereby  j 
resist  any  relief  in  favor  of  the  complainant,  except  such  as  he  would : 
be  entitled  to  under  the  award,  had  it  been  drawn  up  and  executed, 
according  to  the  real  intention  of  the  arbitrators.  And  now  has  '■ 
the  complainant  shown  himself  entitled  to  any  relief?  I  think  most; 
undoubtedly  he  has  not.  He  has  failed  on  his  part,  in  almost  every' 
essential  particular,  to  comply  with  the  award,  and  has  refused  to 
accept,  when  tendered  to  him,  the  only  deed  which  he  had  a  right' 
to  expect  under  this  award. 

On  the  final  hearing  of  this  cause,  the  court  below,  among  other 
things,  decreed  that  the  complainant  should  execute  to  the  defend- 
ant, within  sixty  days,  a  quit-claim  deed  to  said  fraction, 
[*46l]  except  *said  two  lots,  and  this  portion  of  the  decree  is  one 
of  the  errors  assigned.  In  order  to  come  to  a  correct  under- 
standing of  this  branch  of  the  case,  it  is  necessary  to  ascertain  what 
was  really  the  case  presented  to  the  court  for  its  adjudication.  The 
complainant  filed  his  bill  and  prayed  for  specific  relief.  The 
defendants  filed  their  answers,  and  for  the  purpose  of  defeating  the 
relief  sought  by  the  bill,  set  up  a  state  of  facts,  not  only  sufficient 
to  defeat  the  relief  sought  by  the  bill,  but  suflicient,  if  properly 
presented  for  that  purpose,  to  entitle  them  to  afiirmative  and  posi- 
tive relief  against  the  complainant.  Now  the  inquiry  is,  in  what 
way  must  the  defendants  present  their  case  to  the  court,  to  obtain 
the  relief  to  which  they  are  in  equity  entitled? 

In  the  case  of  Gerinan  v.  Jlachin,^  Chancellor  Walworth  says, 
"  The  defendant  must  unquestionably  proceed  by  cross-bill,  if  in 
addition  to  the  denial  of  a  decree  for  partition,  and  a  dismissal  of 
the  bill,  he  seeks  full  and  affirmative  relief  on  his  part,  by  a  decree 
for  a  transfer  to  him  of  the  legal  title  to  the  whole  premises,  or, 
if  a  discovery  is  necessary,  to  establish  his  equitable  defense." 
Wherever  it  is  necessary  to  bring  all  of  the  equities  of  all  of  the 
parties  fully  before  the  court,  that  complete  equity  may  be  done, 
as  well  in  favor  of  the  defendant  as  of  the  complainant,  it  becomes 
necessary  to  file  a  cross-bill;  and  this  may  be  done  by  all  or  any  of 
the  defendants,  against  all  or  any  of  the  complainants,  or  by  a  part 
of  the  defendants  against  the  complainants,  or  a  part  of  them,  and 

>  6  Paige,  290. 
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also  against  his  co-defendants,  or  a  part  of  them,  as  the  nature  of 
the  case  may  require.*  Where  the  defendants  rely  on  their  answers 
alone,  they  can  only  use  the  equity  of  their  case  for  the  purposes 
of  defense,  but  if  they  wish  to  become  the  assailants,  and  seek 
affirmative  relief,  they  must  file  their  cross-bill,  and  in  this  way, 
and  in  this  alone,  are  they  permitted  to  use  their  equity  as  a 
weapon  of  attack. 

Thus  we  see,  that  while  the  defendants  stand  alone  in  an  attitude 
of  defense,  by  relying  alone  on  their  answers  to  present  their  case 
to  the  court,  all  they  can  ask  and  expect  is,  that  the  relief  sought 
by  the  complainant  shall  be  denied,  and  his  bill  dismissed.  Was 
this  the  situation  of  the  case  before  the  court  ?  It  was  unques- 
tionably, unless  the  clause  in  Frisby's  answer,  that  his  answer 
might  be  taken  and  considered  in  the  nature  of  a  cross-bill,  consti- 
tuted it  a  cross-bill.  To  ascertain  this,  it  is  necessary  to  look  into 
the  practice  of  courts  of  chancery  in  cases  of  cross-bills.  The 
twelfth  section  of  our  chancery  act  has  superseded  the  necessity 
of  filing  a  cross-bill,  where  the  sole  object  is  to  compel  a  discovery 
from  the  complainants,  but  where  the  defendants  seek  relief 
against  the  complainant,  the  practice  is  left  \inaltered,  and  the 
defendants  must  still  resort  to  their  cross-bill.  So  far  as  the 
practice  and  proceedings  are  concerned,  there  is  no  differ- 
ence between  *a  cross  and  an  original  bill.  It  is,  in  fact,  a  [*462] 
separate  and  distinctive  suit,  commenced  by  filing  the  bill, 
which,  it  is  true,  must  be  confined  to  the  subject  matter  of  the 
original  suit,  to  answer  which,  the  defendant  in  the  cross-bill  must 
be  brought  into  court  in  the  same  manner  as  he  would  be  in  any 
other  case.  It  is  docketed  as  an  independent  suit,  and  the  same 
rules  are  taken  to  compel  an  answer,  or  to  take  the  bill  as  confessed, 
as  in  other  cases,  and  in  every  stage  of  the  proceedings,  till  the 
final  hearing,  it  maintains  its  individuality.'  Although  both  cases 
are  considered  so  united  that  the  complainant  in  the  original  cause 
shall  not  bring  his  cause  to  a  hearing  till  the  cross  cause  is  also 
ready,  when  both  causes  shall  be  heard  together.  But  to  secure 
this,  the  complainant  in  the  cross-bill  must  not  be  guilty  of 
neglect.^ 

This  short  review  of  the  practice  in  relation  to  cross-bills,  is 
sufficient  to  show  that  Frisby's  answer  did  not,  nor  could  it,  become 
a  cross-bill,  by  his  simply  requesting  that  it  might  be  so  treated. 
It  has  none  of  the  features  of  a  bill  in  chancery,  nor  was  it  ever 
afterwards  treated  as  such,  by  any  of  the  parties.  This  being  the 
case,  then,  it  must  be  apparent  to  all  that  the  defendants'  equity 
was  not  presented  to  the  court  below,  in  such  a  manner  as  to  enable 
it  to  grant  to  the  defendant  affirmative  and  positive  relief  against 
the  complainant. 

Several  other  errors  have  been  assigned,  but  none  of  them  are 
deemed  of  sufficient  importance  to  require  particular  investigation. 

»  1  Smith's  Chan.  Prac,  459;  Mitf.  Plead.,  75. 
2  1  Smith's  Chan.  Prac,  560;  Mitf.  Plead.,  76-7. 
3 1  Smith's  Chan.  Pract.,  468. 
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I  am  of  opinion  that  that  portion  of  the  decree  which  dissolves 
the  injunction  and  adjudges  the  complainant  to  pay  the  costs,  be 
affirmed,  and  that  all  other  parts  of  said  decree  be  reversed,  and 
that  said  bill  be  dismissed,  with  the  costs  of  this  court  to  be  paid 
by  the  said  defendants. 

Judament  reversed. 


Robert  Smith,  plaintiff  in  error,  v.  John  Moore,  who  sues  for  the 
use  of  Cowles  &  Co.,  defendant  in  error. 

Error  to  Madison. 

A  defendant  cannot  assign  for  error  that  an  assignee  of  a  note  instituted  suit  thereon  in 

the  name  of  the  payee,  unless  the  objection  is  made  in  the  court  below,  and  a  bill  of 

exceptions  taken  to  the  decision  of  the  court  thereon. 
The  nominal  plaintiff,  in  an  action  ex  contractu,  where  the  action  is  brought  for  the  use  of 

another,  is  not  a  competent  witness  for  the  defendant,  though  he  be  free  from  the 

interest  in  the  result  of  the  suit. 
A  party  to  the  record,  tliough  free  of  interest,  can  not  be  compelled  to  testify;  and  if  he 

is  willing  to  do  so,  he  will  not  be  permitted,  without  the  consent  of  the  real  party  in 

interest,  (a) 

[*463]        *This  cause  was  heard  in  the  court  below  at  the  April 
term,  1841,  before  the  Hon.  Sidney  Breese.     Judgment  was. 
rendered  for  the  plaintiff,  and  the  cause  brought  to  this  court  by 
writ  of  error. 

N'.  D.  Strong  and  JT.  Sail,  for  the  plaintiff  in  error,  contended, 

1.  Cowles  &  Co.  were  the  legal  holders  of  the  note,  and  suit 
should  have  been  brought  in  their  names:  R.  L.,  482;  2  Scam.,  432; 
1  Chit.  Plead.,  1,  3;  1  Graham's  Pract.,  90. 

2.  If  the  suit  had  been  brought  in  the  name  of  Cowles  &  Co.,  it 
would  have  been  eiToneously  brought,  since  the  names  of  partners 
must  be  set  out. 

3.  So  when  brought  for  their  use;  since,  under  our  statute,  they 
are  liable  for  costs,  and  how  is  the  officer  to  be  advised  of  whom  to 
collect  the  fee  bill?     Laws  of  1838-9,  271. 

4.  If  suit  had  been  brought  in  the  name  of  the  assignees,  Moore 
would  have  been  a  witness:  4  Phillips'  Ev.,  32;  Roscoe  on  Ev., 
172-3,  177;  Bayley  on  Bills,  377. 

Can  the  assignee  of  a  note,  by  using  the  name  of  a  prior  party, 
without  his  knowledge  or  consent,  deprive  the  other  party  of  the 
benefit  of  his  testimony  ? 

At  common  law,  it  is  admitted  that  Moore,  if  his  name  had  been 
necessarily  used  as  a  legal  party,  could  not  have  been  made  a  wit- 
ness against  his  will;  but  he  might  by  consent:   1  Taunt.,  378. 


(a)  Followed  in  Gillett  v.  Fliceat,  1  Gil.,  475. 

A  party  to  the  record  in  a  common  law  suit  or  a  party  for  whose  use  a  suit  is  brought  is 
incompetent  as  a  witness  on  the  trial :    Marks  v.  Butler,  24  Dl„  56?. 
See  Acts  of  1867,  p.  18:3;  R.  S.  1874,  ch.  51,  sec.  1. 

452 


SPRINGFIELD.  463 


Smith  V.  Moore. 


In  this  case  the  witness  was  called  by  the  defendant,  and  the 
objection,  as  appears  by  the  bill  of  exceptions,  came  not  from  him, 
but  from  those  claiming  the  use,  and  Avho  had  voluntarily  and  wil- 
fully made  him  a  party.  But  the  reason,  which  existed  at  common 
law,  excluding  a  party,  has  been  removed  by  our  statute:  Laws  of 
1838-9,  271. 

A.  Cowles,  for  the  defendant  in  error. 

Treat,  Justice,  delivered  the  opinion  of  the  court: 

This  was  an  action  brought  before  a  justice  of  the  peace,  in  the 
name  of  John  Moore,  for  the  use  of  Cowles  &  Co.,  against  Smith, 
and  taken  by  appeal  for  the  Madison  Circuit  Court.  It  was  there 
tried  by  the  court,  and  judgment  rendered  against  Smith  for  $47.50; 
to  reverse  which  he  has  appealed  to  this  court.  It  appears,  from 
a  bill  of  exceptions  taken  on  the  trial  in  the  Circuit  Court,  that 
the  action  was  on  a  note  made  by  Smith  to  Moore,  and  by  him 
assigned  to  Cowles  &  Co.,  without  recourse;  that  Smith,  to  prove 
his  defense,  called  Moore  as  a  Avitness,  and  at  the  same  time 
offered  to  prove  that  Moore  had  no  interest  in  the  event  of  the  suit, 
further  than  Avhat  resulted,  by  law,  from  the  use  of  his  name  as 
nominal  plaintiff.  To  his  competency,  because  of  the 
*use  of  his  name  as  plaintiff,  Cowles  &  Co.  objected,  and  [*464] 
the  court  sustained  their  objection,  Smith  excepting. 

The  errors  assigned  are. 

First.  The  suit  was  improperly  brought  in  the  name  of  Moore, 
for  the  use  of  Cowles  &  Co. ; 

Second.  The  court  erred  in  refusing  to  permit  Moore  to  be  sworn 
as  a  witness. 

The  legal  interest  in  the  note  was  in  Cowles  &  Co.,  to  whom  it 
had  been  assigned  by  the  payee,  and  the  suit  should  have  been 
brought  in  their  names,  as  this  court  has  decided  in  the  cases  of 
Kyle  V.  Thompso/i  et  al.,^  and  Campbell  v.  Humphries.^  But  it 
does  not  appear  that  Smith  made  any  objection  of  this  kind  in  the 
court  below,  or  that  he  objected  to  the  reading  of  the  note  in  evi- 
dence. To  avail  himself  of  the  objection  here,  he  should  have  made 
it  in  the  Circuit  Court,  and,  if  decided  against  him,  excepted  to  the 
decision.  It  is  perfectly  consistent  with  the  bill  of  exceptions,  to 
conclude  that  the  note  was  read  by  consent,  or  without  objection. 
The  first  error  is  therefore  not  sustainable. 

The  second  error  presents  the  question,  whether  Moore  was  a 
competent  witness,  it  not  appearing  from  the  record  that  his  name 
Avas  used  without  his  consent.  In  actions  for  torts,  where  no  evi- 
dence is  produced  against  one  of  several  defendants,  a  verdict  may 
be  taken  in  his  favor,  and  he  then  becomes  a  competent  witness  for 
his  co-defendants.  In  such  cases  a  defendant  may  be  discharged 
by  the  entry  of  a  nolle  prosequi  as  to  him;  and  in  many  cases  a 
defendant  may  be  discharged  by  interposing  successfully  a  defense 
personal  to  himself.     In  either  case  he  is  severed  from  the  record, 

»  2  Scam.  ,432.  9  2  Scam.,  478. 
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and  becomes  a  competent  witness.  So,  from  the  necessity  of  the 
case,  a  party  may  become  a  witness  for  the  purpose  of  proving  the 
loss  or  destruction  of  a  paper,  preliminary  to  the  introduction  of 
secondary  evidence.  With  these  exceptions,  the  rule  is  now  too 
well  settled  to  be  questioned,  that  a  party  to  the  record,  though 
free  of  interest,  cannot  be  compelled  to  testify,  and  although  he 
may  be  willing  to  do  so,  he  should  not  be  permitted,  without  the 
consent  of  the  real  party  in  interest. ' 

In  this  case  Moore  was  a  nominal  party  on  the  record,  and  Cowles 
&  Co.,  the  real  parties  in  interest,  objected  to  his  becoming  a  Avit- 
ness,  and  the  court  properly  excluded  him.  If  Smith  desired  his 
testimony,  he  might  have  obtained  it  by  bill  of  discovery,  and  by 
giving  the  notice  and  making  the  preliminary  oath  under  the 
statute.  If  Moore  had  refused  to  testify,  he  might  have  become  a 
witness  himself. 

We  affirm  the  judgment  of  the  Circuit  Court,  with  costs. 

Judgment  affirmed. 


[*465]  Ninian  W.  Edwards,  appellant,  v.  Wathaniel  Pope  et  al.,. 

appellees. 

Appeal  from  Madison. 

Where  an  injunction  to  stay  a  sale  of  town  lots,  which  were  advertised  for  sale,  was 
granted,  and  the  defendant  answered  the  bill,  denying  its  equity,  and  stating  that  con- 
siderable expense  had  been  incurred,  by  advertising  the  lots  for  sale,  which  would  be- 
a  loss  in  consequence  of  the  injunction,  the  court,  on  dissolving  the  injunction,  decreed 
that  the  complainant  should  pay  the  amount  of  said  expenses,  which  were  reported  by 
the  master  at  $22:    Held,  that  the  decree  was  not  erroneous,  (a) 

Contemporaneous  and  uniform  construction  assists  in  the  sound  interpretation  of  consti- 
tutions and  laws,  (b) 

The  legislature  may  exercise  its  legitimate  powers  by  enacting  either  general  or  special 
laws,  (c) 

The  legislature  has  no  power  to  inquire  into,  ascertain  or  determine  whether  a  widow  is- 
entitled  to  dower  in  a  tract  of  land:  and  an  act  authorizing  and  requiring  certain  com- 
missioners to  assign  to  her  her  dower  in  certain  premises,  is  null  and  void,  so  far  as  it 
is  a  determination  that  she  is  entitled  to  dower  therein,  it  being  a  judicial  determina- 
tion, (d) 

A  statute  is  void  only  so  far  as  its  provisions  are  repugnant  to  the  constitution. 

The  preamble  of  a  statute  is  no  part  of  the  act;  still  it  may  assist  in  ascertaining  the  true 
intent  and  meaning  of  the  legislature. 

Private  acts  are  construed  in  the  same  manner  as  conveyances  that  derive  their  effect 
from  the  common  law;  and  the  court  will  consider  what  was  the  object  and  intention 
of  the  parties  in  obtaining  the  act. 

Where  the  legislature  passed  a  special  act,  the  preamble  of  which  recited  that  divers  per- 
sons, some  known  and  others  unknown,  some  residents,  and  others  non-residents,  were 
owners  of  a  certain  tract  of  land,  and  that  a  partition  thereof  would  be  extremely  dif- 
ficult, if  not  impracticable,  and  the  act  authorized  any  one  interested  to  petition  the 

^  Freer  v.  Ecertson,  20  Johns.,  142;  Maurau  v.  Lamb,  7  Cowen,  174;  Benja- 
min v.  Coventry,  19  Wend.,  353;  Greenl.  Ev.,  398. 

(a)  See  Misner  v.  BuJlard.  43  111.,  470.  and  Denslow's  note;  Mason  v.  The  City  of  Shaiv- 
neetown,  77  111.,  5;i3;  Cinnmings  ik  Burleson.  78  111.,  2K1. 

(b)  Isaacs  v.  Steel,  ante,  97;  Comstock  v.  Cover,  35  111.,  470,  and  EweU's  note. 

(c)  See  Const.  1870,  art.  iv,  sec.  22;  McDonnell  v.  dwell  et  al.,  17  111.,  375. 

(d)  Judicial  powers  cannot  be  exercised  by  the  legislature:  Lane  v.  Dorman  et  nx, 
ante,  238,  and  note;  Johnson  v.  Jones  et  al.,  41  111.,  142;  Parmalee  v.  Laivrence,  48  lU.,  331  ;_ 
Const.  1870,  art.  iii,  sec.  1. 
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Circuit  Court  of  the  proper  county,  in  behalf  of  themselves,  and  all  others  interested, 
without  namiiisr  them,  for  tlie  sale  of  said  land,  and  authorized  the  court,  on  due  proof 
of  the  publicarion  of  notice  of  the  presentatimi  of  said  petition,  as  required  in  the  act, 
and  upon  its  appearing  that  a  partition  of  said  land  would  be  extremely  difficult,  if  not 
impracticable,  to  order  the  sale  of  the  same,  and  appoint  three  disinterested  house- 
holders of  the  said  coiuity  to  lay  off  the  same  into  town  lots  and  streets,  and  to  sell  th» 
lots  on  a  credit,  and  on  payment  of  the  purchase  money,  to  make  dee<ls  to  the  pur- 
chasers, which  deeds  were  declared  to  be  valid  and  effectual,  to  pass  to  the  pureliasers 
respectively,  or  their  assig-ns,  an  estate  in  fee  simple  to  the  premises  purchaserl;  and 
the  act  further  provided  tliat  the  streets  should  tje  and  forever  remain  free,  public  and 
common  highways  and  streets:  Held,  that  tlie  act  was  constitutional. 
The  constitutionality  of  each  special  act  of  the  legislature  must  depend  upon  its  own  par- 
ticular phraseology  and  provisions.  The  particular  circumstances  of  the  parties 
applying  for,  and  to  be  affected  by  it,  must  be  looked  to,  as  well  as  their  intention,  and 
the  intention  of  the  legislature,  aud  the  object  to  be  accomplished;  and  if,  from  these 
it  be  manifest  that  the  legislature  has  exercised  but  a  remedial  power,  in  enabling  par- 
ties to  do  with  their  own  property  what  tliey  had  not  power  before  to  do,  and  has  not 
adjudicated  tliat  they  should  do  what  they  are  unwilling  to  do,  the  act  would  be  withia 
legislative  competency. 

This  cause  was  heard  in  the  court  below  at  the  August  term, 
1839,  before  the  Hon.  Sidney  Breese.  The  complainant  appealed 
to  this  court. 

S.  T.  Logan  and  E.  D.  Baker,  for  the  appellant. 

D.  J.  Baker,  A.   W.  Jones  and  N.  D.  Strong,  for  the  appellees. 

ScATES,  Justice,  delivered  the  opinion  of  the  court: 
The  appellant  filed  his  bill  in  chancery,  stating  that  his 
father,  *being  seized  of  an  undivided  fifth  part  of  a  certain  [*466] 
tract  of  land  set  forth,  and  of  certain  lots  in  the  city  of  Alton, 
devised  the  same  to  him  and  others,  who  were  his  heirs  at  law;  that 
the  said  premises  have  never  been  divided,  though  they  are  divis- 
ible; that  on  the  application  of  Nathaniel  Pope,  the  general  assem- 
bly of  Illinois,  at  a  special  session  in  July,  1837,'  after  reciting  that 
said  lands  and  lots  were  owned  by  said  Pope,  John  Reynolds,  the 
heirs  of  Wm.  B.  Whitesides,  the  heirs  of  Ninian  Edwards,  and  oth- 
ers, and  that  a  division  was  difficult,  enacted  that  one  or  more  of 
those  interested  jointly  or  in  common,  might  petition  the  Madison 
Circuit  Court,  on  behalf  of  themselves  and  all  others  interested, 
without  naming  them,  for  a  sale  of  said  lands,  and  if  it  should 
appear  to  the  court,  after  due  notice  given,  that  partition  would  be 
extremely  difficult,  if  not  impracticable,  the  court  should  order  a 
sale,  and  appoint  three  commissioners  to  sell  the  same,  on  a  credit, 
on  the  premises,  before  the  next  term  of  said  court.  Said  commis- 
sioners were  required  by  said  act  to  subdivide  said  tract  of  land 
into  town  lots  and  streets,  declaring  that  said  streets  should  forever 
be  and  remain  public  highways.  Upon  payment  of  the  purchase 
money,  said  commissioners  were  to  make  deeds,  which  were  declared 
valid  and  effectual  to  pass  an  estate  in  fee  simple,  free  from  the 
fight  or  claim  of  all  persons  interested  as  joint  tenants,  or  tenants 
in  common.  The  bill  further  charges  that,  at  the  August  term  of 
the  Madison  Circuit  Court,  1838,  upon  petition  of  Nathaniel  Pope, 
tor  a  sale,  J.  B.  Hundly,  N.  Buckmaster,  and  S.  W.  Bobbins,  were 
appointed  commissioners  to  sell  said  land  and  lots,  and  to  perform 

I  Laws  of  July,  1837,  53. 
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the  duties  specified  in  said  act;  who  failed  to  sell  before  the  next 
terra  of  said  court. 

That  upon  further  application,  the  general  assembly  of  Illinois 
passed  another  special  act,  by  which,  amongst  other  things,  it  was 
enacted  that  said  commissioners  should  be  authorized  and  required 
to  set  apart  and  assign,  according  to  law,  to  Abial  Easton,  her  dower 
in  and  to  said  lands  and  lots;  and  that  they  should  sell  the  rever- 
sionary interest  in  said  dower,  lands  and  lots;  and  that  said  sales 
should  be  made  after  due  notice  given.  That  said  commissioners 
have  laid  off  said  land  into  lots  and  streets,  and  recorded  a  plat 
thereof;  and  have  assigned  to  Abial  Easton  certain  lots  as  her 
dower.  That  they  have  advertised  said  lots  for  sale,  part  absolutely 
and  part  subject  to  said  dower. 

Said  notice  and  special  acts  are  made  parts  of  the  bill,  as  well  as 
the  proceedings  of  the  court  on  Pope's  petition. 

The  bill  charges  that  these  acts  of  the  legislature  are  unconstitu- 
tional and  void;  because  it  is  an  attempt  of  the  legislature  to  exer- 
cise judicial  authority,  assuming  control  over  private  property,  in 
individual  cases,  without  the  consent  of  the  owners;  because  it  is  an 
assumption  of  judicial  authority,  to  order  dower  to  be  set  apart  to 
Abial  Easton,  in  those  lands,  by  the  commissioners,  and  to 
[*467]  sell  them  *subject  to  that  dower;  because  the  commissioners 
are  directed  to  lay  off  streets,  and  the  act  declares  them  to  be 
public  highways,  without  compensation  to  the  owners  of  the  land; 
because  the  legislature  determines  Avho  are  the  owners  of  said  land. 

The  bill  charges  that  the  lands  are  divisible,  under  the  general 
laws  now  in  force,  or  may  be  sold. 

It  also  charges  that  Nathaniel  Pope,  John  Reynolds,  Moses 
Whitesides,  Ninian  E.  Whitesides,  and  the  other  heirs  of  William 
B.  Whitesides,  deceased,  and  others  unknown,  and  Joseph  Conway 
are  owners  of  undivided  interests  in  said  land. 

The  bill  prays  that  all  the  owners,  known  and  unknown,  be  made 
parties,  and  that  upon  the  hearing,  a  perpetual  injunction  be 
granted,  staying  all  further  proceedings  by  said  commissioners  and 
others,  under  said  act,  unless  it  should  appear,  that  all  persons 
interested  are  capable  of  consenting,  and  do  consent  to  such  sale. 

Nathaniel  Pope  answered:  That  he  gave  due  notice  of  the  pre- 
sentation of  his  said  petition,  for  eight  weeks,  in  a  newspaper  in 
Madison  county;  that  at  the  August  term,  1838,  the  court  ordered 
a  sale  of  the  lands  and  lots,  in  compliance  with  said  special  acts. 
He  admits  that  the  complainant  is  intoi-esteil;  that  said  special  acts 
were  passed;  and  charges  that  the  complainant  Avas  a  member  of 
the  legislature,  at  the  time  said  acts  were  passed,  and  took  an 
active  part  in  passing  the  first  one.  He  further  charges  that  com- 
plainant, defendant,  and  their  co-tenants  all  derive  title  from  Rufus 
Easton,  whose  wife  Abial  did  not  unite  with  him  in  the  conveyance, 
and  that  she  is  the  same  Abial  mentioned  in  the  law.  He  denies 
that  the  property  can  be  divided  amongst  the  co-tenants  Avithout 
great  injury;  for  the  reason  that  its  location  is  only  suited  for 
toAvn  lots,  deriving  most  of  its  value  tlieret'rom;  and  also  on  account 
of  the  number  and  uncertainty  in  name  of  those  interested.     He 
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denies  that  commissioners  appointed  by  the  court,  under  the  gen- 
<^ral  law  for  partition,  could  divide  the  land  into  town  lots,  and 
designate  streets  for  the  purpose  of  sale.  He  insists  that  the  decree 
•of  the  court  ordering  the  sale,  precludes  the  complainant  from 
questioning  it  in  this  way.  He  alleges  that  his  petition  was  pre- 
sented with  the  approbation  of  John  Reynolds  and  others  inter- 
ested. He  admits  the  appointment  of  commissioners;  that  they 
surveyed  the  land,  and  laid  it  off  into  lots  and  streets,  and  adver- 
tised it  for  sale.  He  charges  that  they  incurred  great  expense; 
prays  a  reference  to  a  master  to  take  an  account  thereof;  that  the 
injunction  be  dissolved;  the  bill  dismissed;  and  for  his  costs  and 
charges,  and  the  expenses  of  the  commissioners. 

Buckraaster  and  Hundly  answer,  and  admit  their  appointment,  the 
Burvey,  and  division  into  lots,  and  advertising  to  sell;  deny  that 
they  assigned  dower  to  Abial  Easton;  charged  that  they  have 
incuri'ed  considerable  expense;  offered  to  exhibit  an  account  thereof, 
and  pray  their  costs. 

It  was  agreed,  between  "the  parties,  that  Mrs.  Easton  did 
not  relinquish  *her  dower  in  the  premises.  That  complain-  [*468] 
ant  was  a  member  of  the  legislature  at  the  time  both  laws 
passed;  and  that  the  notice  set  forth  in  the  record  was  published 
according  to  the  provisions  of  the  special  acts.  The  court  dissolved 
the  injunction,  dismissed  the  bill,  and  referred  the  account  of 
expenses  to  a  master  for  report.  To  his  report  exceptions  were 
taken  and  sustained.  The  court  decreed  the  payment  of  the  sum 
of  $22,  the  balance  reported,  and  the  costs,  to  which  no  exception 
was  taken. 

The  appellant  assigns  for  error: 

First.     The  dissolution  of  the  injunction; 

Second.     The  dismissal  of  the  bill; 

Third.     The  decree  for  $22,  to  defendants  not  before  the  court. 

The  last  assignment  is  not  sustainable.  The  answers  charged 
that  considerable  expense  had  been  incurred,  by  advertising  the 
lots  for  sale,  which  would  be  a  loss  to  the  petitioners,  by  the  injunc- 
tion restraining  the  sale,  and  that  the  lots  must  be  advertised  again. 
The  decree  embraces  only  the  sum  awarded  by  the  mastei',  upon 
the  bill  of  items,  which  was  not  excepted  to  by  the  complainant. 
In  equity  and  good  conscience  he  ought  to  pay  the  expenses  of 
those  services  which  were  rendei*ed  useless  by  his  own  act,  as  dam- 
ages necessarily  sustained  in  consequence  of  this  injunction. 

The  first  and  second  errors  assigned  are  in  substance  the  same; 
as  there  was  no  ground  for  retaining  the  bill,  after  the  dissolution 
of  tlie  injunction.  The  specific  relief  sought,  and  all  that  could  be 
given,  was  a  perpetual  injunction  upon  the  defendants,  from  further 
proceedings  under  the  special  acts  of  the  legislature. 

It  is  contended  that  the  legislature  had  not  the  power  exercised 
in  this  case,  under  the  constitution,  because  it  was  a  judicial  power, 
which  was  confided  to  another  body  of  magistracy.  The  first  sec- 
tion of  the  first  article  of  the  constitution  has  divided  the  powers 
of  the  government  into  three  departments:  the  legislative  to  one, 
the  judicial  to  another,  and  the  executive  to  another;  and  the  sec- 
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oud  section  provides,  that  no  person  or  collection  of  persons,  being 
one  of  those  departments,  shall  exercise  any  power  properly  belong- 
ing to  either  of  the  others.  The  legislative  is  confided  to  the  gen- 
eral assembly;  the  executive  to  the  governor;  and  the  judicial  to 
the  supreme  and  inferior  coui'ts. ' 

Section  eight  of  the  eighth  article  provides,  that  no  freeman  shall 
be  disseized  of  his  freehold,  or  in  any  manner  deprived  of  his  prop- 
erty, but  by  the  judgment  of  his  peers,  or  the  law  of  the  land. 
And  the  eleventh  section  of  the  same  article  provides,  that  no  man's 
property  shall  be  taken  or  applied  to  public  use,  without  the  con- 
sent of  his  representatives  in  the  general  assembly,  nor  without 
just  compensation  being  made  to  him.  These  are  the  several  pro- 
visions of  the  constitution  which  are  supposed  to  be  violated  by 

these  special  acts,  and  the  proceedings  under  them. 
[*469]        *In  the  first  place,  can  the  legislature  past  a  special  law 
for  a  particular  case  ?     It  is  contended  that  it  cannot;  that 
all  laws  must  be  of  a  general  nature  and  operation,  in  relation  to 
rights  and  property. 

It  will  not  be  contended  that  the  legislative  department  may  not 
establish  all  such  rules  in  relation  to  rights,  property,  the  rules  of 
descent,  the  power  and  modes  of  disposing  of  and  securing  such 
rights,  and  of  evidence  to  establish  them,  that  they  may  deem 
expedient,  and  needful  for  the  public  good,  so  that  they  take  away 
from  the  citizen  no  rights  which  he  possesses,  or,  if  taken  for  the 
public  use,  that  the  consent  of  his  representatives  be  first  obtained, 
and  a  just  compensation  made.  They  may  so  change  the  law  of 
descent  as  to  cut  off  all  our  expectations  of  inheritance,  and  con- 
fer it  upon  a  single  child,  and  may  deny  the  power  of  disposition 
by  will,  so  as  to  prevent  the  bounty  of  our  parents.  They  may 
so  change  the  rules  of  evidence  as  to  make  it  difficult  to  establish 
our  rights.  They  may  so  limit  the  time  of  suit,  as  that,  when 
elapsed,  to  deny  us  all  remedy  to  enforce  those  rights;  and  yet, 
in  all  these  cases,  and  the  like,  not  violate  that  great  fundamental 
law. 

The  power  of  the  legislature  is  limited  and  restrained  by  the 
constitution  within  the  bounds  prescribed  by  that  instrument.  It 
is  not  the  mode  of  exercising  the  power,  but  the  right,  that  is 
denied  by  the  constitution.  If  the  thing  to  be  done,  the  right  ta 
be  secured,  and  the  mode  of  securing  that  right,  and  doing  the 
act,  be  within  legislative  competency,  the  manner  of  the  legisla- 
tive exercise  of  that  power  is  not  restrained  by  the  constitution. 
When  I  speak  of  the  mode  and  manner,  it  is  in  reference  to  gen- 
eral or  special  legislation,  and  not  of  the  readings  of  the  bills  in 
the  several  legislative  departments,  and  their  approval  by  the 
executive. 

Altough  Magna  CJiarta  was  not  a  paramount  law  to  the  power 
of  parliament,  yet  it  contained  a  declaration  of  the  great  and  fun- 
damental rights  of  freemen,  which  parliament  would  not  violate, 

1  Art.  II,  sec.  1 ;    Art.  Ill,  sec.  1 ;   Art.  IV,  sec.  1. 
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notwithstanding  its  omnipotence,  according  to  Blackstone.'  Par- 
liament has,  since  the  reign  of  Edward  the  First,  before  and  since 
3fagna  Charta,  passed  private  acts,  upon  the  petition  of  individuals 
for  relief  in  private  affairs;  and  it  has  long  since  become  one  of 
the  common  assurances  of  title  in  the  kingdom.'  And  we  see  that 
parliament  exercised  this  power  under  circumstances  enabling  a 
person  to  acquire  an  absolute  title  to  realty,  Avhere,  by  the  deeds, 
will,  or  settlements,  he  was  only  entitled  to  an  estate-tail,  but 
capable  of  being  converted  into  a  fee,  by  fine  and  recovery. 

Thus  we  see,  that  the  exercise  of  this  power  by  parliament  was 
not  confined  to  those  cases  in  which  the  party  had  no  relief  under 
the  general  laws,  but  was  exercised  in  those  cases  where, 
by  the  *general  laws,  the  same  end  could  be  accomplished.^  [*470] 
So  they  have  passed  acts  for  inclosing  particular  commons.* 
But  the  mode  of  passing  the  act  was  much  more  cautious  and  cir- 
cumspect than  here.  All  the  parties  in  interest  either  presented 
the  petition,  or  they  expressly  consented,  and  it  was  referred  to 
two  judges  to  hear  the  proofs,  and  di*aw  a  bill,  which  was  again 
referred  to  a  committee,  and  proofs  heard. ^  Consent  was  expressly 
required  from  all  interested,  unless  perversely  withheld;  or  if 
incapable  of  giving  it,  on  account  of  infancy,  lunacy,  etc.,  an 
equivalent  must  be  given  them. 

Nearly  all  the  states  have  constitutions  with  provisions  similar 
to  our  own.  Contemporaneous  and  uniform  construction  assists 
in  the  sound  interpretation  of  constitutions  and  laws.  These  may 
be  found  in  the  private  acts  upon  the  statute  books  of  the  several 
states. 

1  think  that  the  legislature  may,  therefore,  exercise  its  legitimate 
powers  by  enacting  general  or  special  laws.  Of  the  impolicy  of 
special  legislation,  it  is  not  the  business  of  the  court  to  speak. 

Again,  it  is  objected  to  these  acts,  that  it  was  a  judicial  power 
exercised  in  requiring  the  commissioners  to  assign  to  Mrs.  Easton 
her  dower.  The  first  section  of  the  amendatory  act,  passed  in 
1838,®  directs  the  commissioners,  Buckmaster,  Hundly,  and  Rob- 
bins,  to  set  apart  to  her  her  dower.  It  appears  to  me  as  a  deter- 
mination, by  the  legislature,  that  she  is  entitled  to  dower,  and,  if 
so,  it  is  a  judicial  determination,  which  is  null  and  void.  The 
legislature  has  no  power  to  inquire  into,  ascertain,  and  determine 
her  rights  in  the  premises.  It  would  be  comj^etent  to  authorize 
her  to  petition  the  court,  and  the  court  might,  upon  ascertaining 
her  right,  direct  the  commissioners  to  set  apart  her  dower. 

A  statute  is  void  only  so  far  as  its  provisions  are  repugnant  to 

i2Blac.  Com.,  345. 

2  5  Cruise's  Dig.,  title  33,  p.  1;  2  Blac.  Com.,  345. 

3  5  Cruise's  Dig.,  pp.  10,  11,  13,  sees.  34,  35,  36,  37,  38;  Amb.,  697;  3  Wils., 
483;  1  Vent.  176;  Godb.,  167. 

<  5  Cruise's  Dig.,  title  33,  pp.  6,  15,  sees.  20,  41. 

5  5  Cruise's  Dig.,  title  33,  pp.  7,  8,  sees.  21-4;  2  Blac.  Com.,  345. 

6  Laws  of  1838,  37. 
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the  constitution. '  This  provision  might  be  void,  and  not  affect  the 
other  pj'ovlsions  of  the  statute. 

The  commissioners  deny,  in  their  answer,  that  they  have  assigned 
or  attempted  to  assign  the  dower,  and  until  they  attempt  to  exer- 
cise that  power,  or  express  a  purpose  to  do  so,  there  could  be  no 
ground  to  restrain  them  from  acting,  simply  because  such  an  act 
exists  upon  the  statute  book. 

There  is  no  other  portion  of  the  acts  objected  to,  on  this  ground. 
The  preamble  to  a  statute  is  no  jjart  of  the  act;  still  it  may  assist 
in  ascertaining  the  true  intent  and  meaning  of  the  legislature. 
Private  acts  are  construed  in  the  same  manner  as  convey- 
[*47l]  ances  that  derive  their  effect  from  the  common  law;*  and 
the  court  will  consider  what  the  object  and  intention  of  the 
parties  were  in  obtaining  the  act. 

In  the  case  of  Xane  et  al.  v.  Dorman  et  ux.,^  the  court  held  the 
act  of  the  legislature  void,  on  the  ground  that  it  was  a  judicial 
determination  that  Robinson's  estate  was  indebted  to  Lane,  and 
empowered  him  to  sell  the  realty,  and  to  pay  that  debt,  making  no 
provision  for  other  creditors. 

But  the  Supreme  Court  of  the  United  States  has  held,^  that  the 
legislature  of  Alabama  may  constitutionally  pass  a  private  act 
authorizing  the  attorneys  of  the  administrators  to  sell  the  realty  of 
the  deceased,  for  the  payment  of  his  debts.  So  it  has  been  held  in 
Kentucky,  that  a  special  act  authorizing  an  administrator  to  sell 
the  real  estate  for  the  payment  of  debts,  and  directing  him  so  to 
apply  the  proceeds,  is  constitutional.^  Each  act  depends  on  its  own 
special  provisions  and  circumstances. 

From  the  preamble  of  this  act,  it  appears  that  the  complainant, 
defendant  Pope,  and  divers  others,  some  known  and  some  unknown, 
some  residents  and  others  non-residents,  were  owners  of  the  prem- 
ises, and  that  a  division  would  be  extremely  difficult,  if  not  imprac- 
ticable. Therefore,  to  the  end  that  it  may  be  divided,  or  if  indi- 
visible, that  it  may  be  sold,  the  act  authorizes  any  one  interested  to 
petition  the  court,  and  the  court  to  appoint  commissioners  to  divide 
or  to  sell;  and  because  it  is  advantageously  situated  for  a  town 
site,  for  the  benefit  of  the  owners,  and  to  enhance  its  value,  the 
commissioners  were  authorized  to  lay  it  off  into  town  lots  and 
streets,  to  record  a  plat  thereoff,  and  sell  the  same,  if  ordered  by 
the  court. 

By  every  rule  of  interpretation  applicable  to  this  act,  I  can  not 
resist  the  conclusion,  that  all  these  proceedings  are  intended  to 
enhance  the  interests  of  the  proprietors.  The  state  is  not  seeking 
to  take  private  property  for  public  use.  It  neither  needs,  asks,  or 
requires  a  public;  highway  there.  The  act  declares  the  streets  public 
highways,  not  because  it  wants  one,  but  to  secure,  by  this  public 
easement,  an  increased  competition  and  value  to  the  lots.     It  is  true 

»  3  Marsli.,  37;  3  Wash.  C.  C.  E.,  313;  9  Wheat.,  1.  209-10;  5  Peters'  Cond. 
R,  562:  11  Peters,  102;  2  Blackf.,  8. 

25  Cruise's  Dig.,  title  33,  p.  15,  sec.  39;  1  Wils.,  496;  2  Blac.  Com.,  345, 
uote  1. 

3  Ante,  238.  *  16  Peters,  59.  s  4  Monroe,  91 ;  6  Monroe,  594. 
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the  state  can  take  no  private  property  for  public  use,  without  the 
consent  of  the  repi*esentatives  of  the  owner,  nor  without  first  making 
just  compensation.' 

It  is  clear  and  manifest  that  the  intention  of  the  parties  and  the 
legislature  was,  to  enable  the  parties,  by  petition,  through  the  order 
of  the  court,  and  the  action  of  the  commissioners,  to  lay  oflE  the 
land  into  lots  and  streets;  but  because  the  proprietors  might,  at  any 
time,  resume  their  rights  to  the  fee  of  the  streets,  to  the  injury  of 
purchasers  of  lots,  which  would  prevent  their  sale,  at  a  fair  value, 
the  commissioners  were  empowered  to  record  a  plat,  and 
when  so  recorded,  *the  streets  were  declared  public  high-  [*472] 
ways.  This,  then,  but  empowers  the  parties  to  do  that  for 
themselves,  which  they  could  not  do  by  reason  of  infancy,  their 
not  being  known,  or  being  non-residents.  In  Clarke  v.  Van  Surlay,"^ 
a  special  act,  authorizing  the  sale  of  an  infant's  estate  for  her  main- 
tenance and  education,  was  held  to  be  constitutional. 

In  Beekman  v.  Saratoga  and  Schenectady  R.  R.  Co.,^  a  private 
act  authorizing  the  company  to  take  the  land  of  the  plaintiff,  upon 
making  a  fair  compensation,  was  held  to  be  constitutional. 

There  can  be  no  doubt  that  the  legislature  has  power  to  pass  a 
general  law  authorizing  partition  by  laying  off  the  land  into  lots; 
and  authorizing  a  sale,  when  so  laid  off;  and  also  declaring  the 
sti'eets  in  all  towns  surveyed  and  recorded,  as  public  highways. 
And  if  it  possesses  this  power,  in  the  form  of  general  legislation,  I 
have  no  doubt  of  its  right  and  power  to  exercise  it  in  a  special  case. 
The  case  of  Watkins  v.  Holman  et  al.,*  before  referred  to,  is  much 
stronger  than  the  one  before  us. 

The  courts  of  the  United  States  adopt  as  their  rule,  the  decisions 
of  the  state  courts,  in  the  interpretation  and  construction  of  their 
own  constitution  and  laws.  Committees  of  the  Alabama  legislature 
had  made  frequent  reports  that  such  laws  were  unconstitutional, 
and  these  reports  had  been  acquiesced  in  for  a  long  time.  By  gen- 
eral laws  in  Alabama,  the  realty  had  been  subjected  to  the  payment 
of  debts,  and  the  mode  pointed  out  by  petition  to  the  Orphan's 
Court;  and  a  complete  remedy  was  provided,  except  that  it  did 
not  extend  to  a  non-resident  administrator,  which  was  the  fact  in 
that  case. 

The  special  act  provided  that  the  administratrix  might  sell  the 
real  estate,  by  her  attorneys  in  fact,  naming  them,  and  apply  the 
proceeds  to  pay  the  debts  of  the  deceased.  This  act  was  held  to  be 
constitutional,  and  not  an  exercise  of  judicial  power.  The  consti- 
tution of  Alabama  is  precisely  like  our  own.  The  court  says  it  is  a 
question  of  policy,  and  not  of  power. 

Unquestionably  the  legislature  have  power  to  subject  all  real  and 
personal  property  to  sale  for  the  payment  of  debts,  either  by  the 
creditor  having  first  established  his  debt  before  a  judicial  tribunal, 
or  by  officers  appointed  by  law.  If  the  legislature  has  the  power  to 
declare  what  shall  be  the  lawful  age  at  which  minority  shall  cease, 

'  1  Bald.  C.  C.  R.,  219.  2  15  Wend.,  431. 

3  3  Paige,  45.  4  IG  Peters,  59. 
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and  an  individual  shall  be  capable  of  consentinor  or  conveying,  may 
it  not  also  declare  a  particular  minor  capable  of  conveying  during 
minority?  Or  if  application  be  made  on  his  behalf,  for  relief,  may 
it  not,  by  special  law,  give  that  consent  for  him,  by  declaring  the 
sale  valid,  or  by  giving  the  power  to  his  friend  to  convey  for  him? 

The  opposition  to  such  laws  seems  to  be  on  the  ground  that  the 
legislature  acts  contrary  to  the  wishes  and  interests,  and  in  violation 
of  the  rights,  of  persons  so  circumstanced.  But  the  truth  is, 
[*473]  *these  are  intended  to  be,  and  ai'e,  remedial  acts  to  effectu- 
ate the  common  rights  of  all,  according  to  the  constitution 
and  legal  powers  of  the  government.  The  laws  of  descent  might 
be  so  changed,  as  that  the  land  should  descend  to  the  administrator, 
until  all  creditors  were  satisfied.  The  land  is  said  to  descend  to, 
and  absolutely  vest  in  the  heirs,  and  that  it  is  a  divestiture  of  their 
inheritance.  Under  our  laws,  subjecting  these  inheritances  to  the 
payment  of  debts,  is  not  that  descent  to,  and  seizure  of  the  heir, 
only  a  vested  right  sub  modo,  subject  to  he  divested  by  a  deficiency 
of  assets? 

It  is  difficult  to  lay  down  any  general  rule  distinguishing  between 
legislative  and  judicial  acts;  between  what  the  legislature  may 
rightfully  do,  and  what  it  would  be  an  infringement  of  private  right, 
or  a  disturbance  of  a  vested  interest,  to  do. 

In  the  case  of  Holden  v.  James'  Adni'r, '  the  statute  of  limita- 
tions had  run  against  the  plaintiff's  demand.  Upon  his  petition  to 
the  legislature,  an  act  was  passed  authorizing  him  to  commence  and 
prosecute  his  suit,  "in  the  same  way  or  manner  as  he  might  or 
could  have  done,  if  the  same  had  been  commenced  within  the  time 
prescribed  by  law;"  and  the  coui*t  was  authorized  to  give  judgment, 
anything  in  any  law  to  the  contrary  notwithstanding.  This  power 
of  dispensing  with,  and  suspending  the  general  laws  for  particular 
cases,  and  authorizing  judgment  tiofi  obstante  any  statute,  was  held 
to  be  unconstitutional.  But  in  the  case  of  Calder  et  ux,  v.  Bull,'^ 
an  act  of  the  legislature  of  Connecticut  granting  a  new  trial,  after 
the  time  of  appealing  had  elapsed,  was  held  to  be  constitutional, 
although  the  act  is  judicial  in  its  nature;  on  the  ground  that  it  i« 
usage  in  that  state  so  to  legislate,  whicli  is  to  be  taken  as  evidence 
of  its  fundamental  law,  it  having  no  written  constitution. 

Each  act  of  the  legislature  must  depend  upon  its  own  particular 
phraseology  and  provisions.  We  will  look  to  the  particular  cir- 
cumstances of  the  parties  applying  for,  and  to  be  affected  by  it,  as 
well  as  their  intention,  and  the  intention  of  the  legislature,  and  the 
object  to  be  accomplished.  If  from  these,  it  be  manifest  that  the 
legislature  has  exercised  but  a  remedial  power  in  enabling  the 
parties  to  do  with  their  own  property,  what  they  had  not  power 
before  to  do,  and  has  not  adjudicated  that  they  should  do,  what 
they  are  unwilling  to  do,  it  seems  to  me  the  act  would  be  within 
legislative  competency. 

The  decree  of  the  court  below  is  affirmed,  with  costs. 

Decree  affirmed. 

'11  Mass.,  400.  2  1  Peters'  Cond.,  R.,  179. 
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[*4V4]    *Miehael  ConoUy,  plaintiff  in  error,  v.  The  People  of  the 
State  of  Illinois,  defendants  in  error. 

Error  to  Cook. 

An  indictment  for  an  assault,  with  intent  to  commit  a  robbery,  which  does  not  state  the 
intent  with  which  the  assault  was  committed,  is  bad.  (a) 

The  Criminal  Code  provides  that  every  indictment  shall  be  deemed  sufficiently  technical 
and  correct,  which  states  the  offense  in  the  terms  and  lanaruage  of  the  code,  or  so 
plainly  that  the  nature  of  the  offense  may  be  easily  understood  by  the  jurj-.  No  more 
general  rule  than  this  can  be  laid  down  by  the  court,  in  regard  to  the  form  and  struc-' 
ture  of  an  indictment.  The  suflieiency  of  each  indictment,  under  the  statute,  must  of 
necessity,  depend  upon  its  own  peculiar  terms  and  language;  and  the  court  is,  to  some 
extent,  vested  with  a  sound  discretion  as  to  the  form.  (6) 

If  an  offense  is  not  set  out  in  an  indictment  with  clearness  and  precision,  the  court  will, 
upon  motion,  quash  the  indictment;  but  after  the  accused  has  submitted,  without 
objection,  to  be  tried  under  an  indictment,  and  is  convicted,  he  can  not  raise  an  objec- 
tion to  the  indictment,  which  relates  only  to  its  form,  and  not  to  an  obvious  and  sub- 
tantial  defect,  (c) 

An  indictment  for  an  assault  with  intent  to  commit  robbery,  which  charged  that  the  pris- 
oner •■  in  and  upon  the  person  of  George  H.  Germain,  in  the  peace  of  The  People  of  the 
state  of  Illinois,  then  and  there  being,  with  force  and  arms,  did  make  an  assault,  with 
an  intent  then  and  there,  willfully  and  unlawfully,  and  feloniously  to  commit  a  rob- 
berj^;  and  other  wrongs  to  the  said  George  H.  Germain  did  then  and  there,"  etc.,  is 
sufficient,  under  the  statute. 

The  plaintiff  in  error  was  tried  and  convicted  on  the  following 
indictment,  in  the  Cook  Circuit  Court: 

"  State  of  Illinois,  ) 
"  County  of  Cook.    \ 

"  Of  the  sjiecial  July  terra  of  the  Cook  County  Circuit  Court  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-two. 

"The  grand  jurors  chosen,  selected,  and  sworn,  in  and  for  the 
county  of  Cook,  in  the  name,  and  by  the  authority  of  The  People 
of  the  State  of  Illinois,  upon  their  oaths  present,  that  Michael 
Conolly,  Daniel  Conolly,  and  John  Holland,  late  of  said  county,  on 
the  fifth  day  of  December,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-one,  and  in  the  county  of  Cook  aforesaid, 
in  and  upon  one  George  II.  Germain,  in  the  peace  of  The  People  of 
the  state  of  Illinois,  then  and  there  being,  with  force  and  arms,  did 
make  an  assault,  and  him,  the  said  George  H.  Germain,  then  and 
there  feloniously,  willfully,  and  unlawfully,  to  rob,  and  other  wrongs 
to  the  said  George  H.  Germain,  then  and  there  did,  to  the  great 
damage   of  the  said  George  II.  Germain,  contrary  to  the  form  of 

(rt)  See  Curtis  v.  The  People,  B.  Breese,  256,  and  note  (2). 

(6)  Townsend  v.  The  People,  ante,  326. 

When  the  offense  is  created  by  statute,  it  is  sufficient  if  the  indictment  follows  the  word- 
ing of  the  statute:  Miller  V.  Tlie  People,  2  Scam.,  233;  Eels  v.  The  People,  4  Scam.,  498; 
Cannady  r.  The  People,  17  111.,  158;  Mohler  v.ThePeople.  24  111.,  26;  Morton  v.  The  People 
47  111.,  468;  Fuller  v.  The  People,  92  111.,  182.  See  R.  S.  1874,  ch.  38,  sec.  408.  If  the  indict- 
ment state  the  offense  so  plainly  that  it  mav  be  easily  understood  by  the  jury,  it  will  be 
sufficient:  Phunmer  i:  The  Peonle,  74  111.,  361;  Warriner  v.  The  People,  Id.,  346;  Allen  v 
The  People,  82  111.,  610;  Cole  v.  The  People,  84  111.,  216. 

ic)  R.  S.  1874,  ch.  38.  sec.  411.    See  Tonuisend  r.  The  People,  ante,  326,  and  note  (a). 

Going  to  trial  without  objection  waives  irregularity  in  impaneling  petit  jury:  Schirmrr 
V.  The  People,  33  111..  275;  Sto7ie  i\  The  People,  2  Scam.,  326;  Orapp  v.  Tlie  People,  07  III., 
154;  also  the  want  of  a  venue  in  the  body  of  the  indictment:  Nichols  v.  The  People.  40  III., 
895;  and  objection  to  jurisdiction  of  the  court  to  which  a  cause  has  been  sent  by  changa 
of  venue:     Gardner  v.  The  People,  ante,  83. 
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statute  in  such  case  made,  and  against  the  peace  and  dignity  of  the 
same. People  of  the  state  of  Illinois. 

"  And  the  grand  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present,  that  the  said  Michael  Conolly,  Daniel  Conolly,  and 
John  Holland,  late  of  said  county,  on  the  fifth  day  of  December, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-one, 
in  the  county  of  Cook  aforesaid,  in  and  upon  the  person  of  George 
H.  Germain,  in  the  peace  of  The  People  of  the  state  of  Illi- 
[*475]  nois,  then  and  there  being,  with  force  and  arms,  did  make 
an  assault,  with  an  intent,  then  and  there,  willfully  and 
unlawfully  and  feloniously  to  commit  a  robbery,  and  other  wrongs 
to  the  said  George  H.  Germain,  did  then  and  there,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  same  People  of  the  state  of 
Illinois. 

"  James  M,  Strode, 

"  State's  Attorney." 

The  prisoner  was  sentenced  to  the  penitentiary.  To  reverse  the 
judgment  of  the  court  below,  the  plaintiff  in  en-or  has  brought  the 
cause  to  this  court. 

The  causes  of  error  assigned  are  as  follows: 

1.  The  indictment  is  insuflBcient.  It  does  not  state  the  facts  and' 
circumstances  necessary  to  constitute  the  offense. 

2.  The  indictment  does  not  charge  either  force  or  intimidation; 
it  neither  states  that  the  person  on  whom  the  robbery  was  intended 
to  be,  was  put  in  bodily  fear  nor  that  violence  was  used,  or  intended 
to  be  used. 

3.  The  first  count  in  the  indictment  does  not  state  with  what 
intent  the  assault  was  made. 

4.  It  does  not  state  of  what  the  defendant  intended  to  rob  the 
person  named. 

5.  The  second  count  does  not  state  who  was  intended  to  be 
robbed,  nor  of  what,  nor  any  other  circumstance  constituting  the 
offense. 

6.  The  whole  indictment  is  uncertain,  general,  and  defective; 
and  such  as  will  not  authoi*ize  the  judgment  rendered  by  a  convic- 
tion under  it. 

I.  JSr.  Arnold,  for  the  plaintiff  in  error: 

The  indictment  is  defective  in  not  sufficiently  describing  the 
offense. 

The  first  count  does  not  state  with  what  intent  the  assault  was 
made  on  Germain. 

The  second  count  does  not  state  who  was  intended  to  be  robbed, 
nor  of  what  it  was  intended  to  rob. 

Neither  count  alleges  any  value  to  the  property  intended  to  be 
taken  by  the  robbery:    Criminal  Code,  sees.  61,  64,  252. 

It  is  not  sufficient  to  charge  the  defendant  generally  with  having 
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committed  the  offense,  but  the  facts  and  circumstances  must  be  set 
forth:    1  Chit.  Crim.  Law,  172,  227;  Arch.  C.  P.,  38.  _ 

If  any  fact  or  circumstance,  which  is  a  necessary  ingredient  in 
the  offense,  be  omitted,  the  omission  is  fatal  after  judgment:  Arch. 
C.  P.,  38. 

The  indictment  does  not  charge  force  or  intimidation,  nor  that 
the  offense  was  committed  violently:  Arch.  C.  P.,  47;  1  Rues,  on 
Crimes,  619-20;   1  Hale  P.  C,  534. 

The  precedents  all  concur  in  setting  out  the  offense  as 
committed  *feloniously  and  violently,  and  that  the  person    [*476] 
attempted  to  be  robbed  was  put  in  bodily  fear:    1  Hawkins 
P.  C,  149,  sec.  10;  Arch.  C.  P.,  240. 

J[  Jjamborn,  Attorney-General,  for  the  defendants  in  error,  cited 
Crim.  Code,  sees.  152-3,  and  contended  that  it  was  sufficient,  if  the 
indictment  state  the  offense  in  the  language  of  the  statute,  and  that 
the  offense  in  this  case,  and  especially  in  the  second  count,  was  suf- 
ficiently explicit  after  verdict,  there  having  been  no  motion  to 
quash,  nor  any  exception  taken  to  the  verdict,  in  the  court  below. 
Sufficient  appears  in  the  indictment  to  enable  the  jury  to  under- 
stand it,  and  this  is  all  that  is  required  by  the  Criminal  Code. 

0.  Peters,  in  reply: 

The  first  count  charges  a  mere  assault  and  battery,  but  shows  no 
intent  to  rob.     This  count  is  clearly  bad. 

The  second  count  does  not  sufficiently  allege  the  intent  and  design 
to  have  been  unlawful. 

The  indictment  should  not  only  show  that  the  assault  was  unlaw- 
fully committed,  but  that  the  intent  or  design  was  unlawful: 
Breese,  199;  1  Scam.,  288. 

The  jury  could  not  have  understood  from  the  indictment  itself, 
what  the  offense  was  ;  inasmuch  as  it  nowhere  appears  on  whom 
the  robbery  was  attempted,  nor  of  what  it  was  intended  to  rob  him. 
It  should  appear  that  the  assault  was  such  that  if  there  had  been 
a  taking,  it  would  have  constituted  a  robbery.  This  does  not 
appear. 

Though  it  is  difficult  to  determine  the  exact  object  and  intent  of 
the  legislature  in  providing  that  indictments  shall  be  deemed  suffi- 
cient, if  they  follow  the  language  of  the  Criminal  Code,  yet  it  would 
be  going  a  very  dangerous  length  to  sustain  such  an  indictment  as 
this,  and  tend  to  the  introduction  of  a  looseness  and  want  of  accu- 
racy in  practice,  most  discreditable  as  well  as  dangerous  to  the  lib- 
erty of  the  citizen. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  court:' 

The  plaintiff  in  error  was  tried  and  Qonvicted  upon  an  indict- 
ment charging  him  with  an  assault,  with  intent  to  commit  a  rob- 
bery.    No  exception  was  taken  to  the  indictment  before  or  after 

1  LocKWOOD,  Justice,  did  not  hear  the  argument  in  this  case  and  gave  no 
opinion. 
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trial,  in  the  coui*t  below.  The  case  is  brought  here  by  writ  of 
error,  and  several  errors  are  assigned  for  the  reversal  of  the  judg- 
ment of  the  court  below. 

The  first  count  of  the  indictment  is  unquestionably  bad, the  intent 
with  which  the  assault  Avas  made  is  the  gist  of  the  offense,  and  this 

is  omitted  to  be  charged  in  the  count. 
[*477]  *The  second  count  charges  that  the  defendant,  Michael 
Conolly  (and  two  others  who  are  named,  but  were  not  tried), 
late  of  the  said  county,  on  the  5th  day  of  December,  1841,  in  the 
county  of  Cook  aforesaid,  in  and  upon  the  person  of  George  H. 
Germain,  in  the  peace  of  The  People  of  the  State  of  Illinois,  then 
and  there  being,  with  force  and  arms,  did  make  an  assault  with  an 
intent,  then  and  there,  unlawfully,  willfully,  and  feloniously  to  com- 
mit a  robbery,  and  other  wrongs  to  the  said  George  H.  Germain,  did 
then  and  there,  etc. 

The  exception  taken  to  this  count  is,  that  it  does  not  charge  who 
was  intended  to  be  robbed,  nor  of  what.  The  first  is  doubtless  a 
material  fact,  and  must  be  plainly  charged  in  the  indictment  to 
make  it  a  good  one.  Is  it  so  charged,  then,  is  the  question  to  be 
decided  ?  Under  the  provisions  of  our  statute,  we  think  it  is, 
although  it  might  be  otherwise  at  common  law.  By  the  152d  sec- 
tion of  the  Criminal  Code,  it  is  enacted  that  "Every  indictment  of 
the  grand  jury  shall  be  deemed  sufficiently  technical  and  correct, 
Avhich  states  the  offence  in  the  terms  and  language  of  this  code,  or 
so  plainly  that  the  nature  of  the  offense  may  be  easily  understood 
by  the  jury;"  and  by  the  153d  section,  it  is  provided  that  "All 
exceptions  which  go  merely  to  the  form  of  the  indictment,  shall  be 
made  before  trial,  and  no  motion  in  arrest  of  judgment,  or  writ  of 
error  shall  be  sustained,  for  any  matter  not  affecting  the  real  merits 
of  the  offense  charged  in  the  indictment.  "' 

These  provisions  were  intended  to  simplify  the  rules  of  proceed- 
ing in  criminal  cases,  and  to  do  away  with  those  niceties  and  tech- 
nicalities of  the  common  law,  which  made  distinctions  where  there 
was  no  difference,  and  which  were  thought  often  more  to  impede 
the  administration  of  justice,  than  to  promote  it.  They  were 
intended  to  vest  in  the  court,  to  some  extent,  a  sound  legal  discre- 
tion as  to  the  form  of  the  indictment,  more  especially  when  n« 
exception  is  taken  to  it  before  trial.  No  danger  can  result  to  the 
accused,  from  the  possession  of  this  discretion  by  the  court,  for  all 
that  is  essential  to  a  clear  statement  of  the  offense,  so  that  it  may 
be  easily  understood,  is  still  required;  and  this  is  all  that  is  impor- 
tant for  the  accused  or  his  triers  to  know.  If  the  offense  is  not  set 
out  with  clearness  and  precision,  the  court  will,  upon  motion,  quash 
the  indictment;  but  after  the  accused  has  submitted,  without  objec- 
tion, to  be  tried  under  an  indictment,  an  objection  that  is  raised, 
after  conviction,  will  not  be  regarded,  if  it  relates  only  to  form,  and 
not  to  an  obvious  and  substantial  defect. 

This  indictment  charges  that  Michael  Conolly,  in  and  upon  the 
person  of  George  II.  Germain,  made  an  assult,  with  an  intent  to 

»  R  L.,  207-8;  Gale's  Stat.,  238. 
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•commit  a  robbery,  and  other  wrongs  to  the  said  George  H.  Ger- 
main, did  then  and  there.  This  charge  is  not  in  the  usual  form, 
and  evinces  great  negligence  or  want  of  skill,  in  the  state's 
attorney,  *but  taking  all  together,  and  connecting  the  charge  [*478] 
of  the  assault  upon  Germain,  with  an  intent  to  commit  a 
robbery,  with  that  which  immediately  follows,  of  doing  other 
wrongs  to  the  said  Germain,  and  the  obvious  and  common  sense 
import  of  the  language,  to  the  mind  of  every  juror  would  be,  that 
■Conolly  made  an  assault  upon  Germain,  with  an  intent  to  rob  him 
and  otherwise  injure  him;  and  if  such  would  be  the  understanding 
of  a  jury,  then  the  indictment  is  sufficiently  technical  and  correct, 
under  the  sections  of  the  statute  referred  to,  unless  we  deny  to  them 
the  only  operation  they  are  capable  of. 

The  objection  that  the  subject  matter  of  the  intended  robbery  is 
not  stated,  is  without  foundation.  The  nature  of  the  charge  that 
the  defendant  intended  to  commit  a  robbery,  implies  that  he 
intended  to  take  something,  the  taking  of  which  would  constitute 
the  crime  of  robbery.  As  the  robbery  was  not  committed,  it  was 
impossible  to  know  of  what  it  was  intended;  and  had  it  been 
known,  it  was  unnecessary  to  name  it,  as  the  offense  would  have 
been  the  same,  let  the  thing  intended  to  be  taken,  have  been  what 
it  might. 

No  general  rule  more  precise  than  that  given  by  the  statute  can  be 
laid  down  by  the  court.  The  sufficiency  of  each  indictment,  under 
the  statute,  must,  from  necessity,  depend  upon  its  own  peculiar 
terms  and  language;  and  although  we  think  the  accusation  in  this 
case  so  "  plainly  stated  that  the  nature  of  the  offense  may  be  easily 
understood  by  the  jury,"  and  that  a  conviction  under  this  indict- 
ment would  be  a  bar  to  any  future  prosecution  for  the  same  offense, 
and  that  it  is  consequently  sufficient,  so  that  an  objection  now  made 
for  the  first  time  can  not  prevail;  yet  this  view  of  the  subject  is 
not  to  be  understood  by  state's  attorneys,  as  a  license  to  experiment 
in  the  discharge  of  their  duties,  by  neglecting  approved  forms. 

The  judgment  is  affirmed,  with  costs. 

Judgment  affirmed. 


Francis  Burnap,  administrator,  etc.,  plaintiff  in  error,  v.  William 
P.  Dennis,  defendant  in  error. 

Error  to  Winnebago. 

As  a  general  rule,  an  executor  or  administrator  shall  not  be  made  personally  liable  for 
costs,  while  conducting  suits  in  his  official  capacity,  and  for  the  benefit  of  the  e,state; 
although  should  he  act  male  fide,  or  be  guilty  of  gross  negligence,  undoubtedly  he' 
_  might  be  made  personally  responsible,  (a) 
,It  is  improper  to  award  an  execution  for  costs  against  an  administrator,  suing  in  such 
capacity,  even  against  the  estate,  in  the  hands  of  the  administrator;  but  the  proper 
course  is  to  order  that  the  costs  of  the  suit  be  paid  in  the  due  course  of  administra- 
tion. (6) 


(a)  Bailey  v.  Campbell,  1  Scam.,  110;  Selby  v.  Hutchinson,  4  Gil.,  319;  Russell  v.  Hubbard 
59  m.,  335;  Gibbons  v.  Johnson,  mite,  61,  and  note.  ' 

(6)  Dye,  admx.,  v.  Noel  et  al.,  85111.,  290;  Welsh  v.  Wallace,  3  Gil.,  490. 
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Each  count  in  a  declaration  must  be  considered  by  itself,  and  stand  or  fall  by  its  own  facts. 

An  administrator  has  no  authority  to  sell  the  personal  property  of  his  intestate  at  private 
sale;  and  for  the  preventing  of  such  sale  no  acfion  will  lie.  (a) 

A  declaration,  in  an  action  by  an  administrator  against  a  wrong-doer,  for  an 

r*479l  injury  sustained  *by  the  acts  of  the  latter,  in  threatening  to  prosecute  any 

L  J  person  who  should  purchase  or  remove  certain  personal  properly  offered 

for  sale  at  an  administrator's  sale,  should  allege  special  damages,  or  the 
action  can  not  be  mantained.  And  the  plaintiff  must  show  that  the  damages  actually 
accrued  in  consequence  of  the  wrongful  acts  of  the  defendant,  and  not  in  any  degree 
in  consequence  of  the  negligence  or  omission  of  the  plaintiff.  It  is  not  sufficient  to 
state  in  such  declaration  that  the  plaintiff  was  about  to  offer  the  property  for  sale. 
The  declaration  should  show  that  the  plaintiff  offered  the  property  for  sale,  or  made 
some  effort  to  sell  it. 

Sed  quere.  Whether  an  action  can  be  maintained  for  such  mjury. 

This  cause  was  heard  in  the  court  below  at  the  August  term, 
1842,  before  the  Hon.  Thomas  C.  Browne.  Judgment  was  rendered 
for  the  defendant,  on  demurrer  to  the  plaintiff's  declaration,  and 
the  cause  was  brought  to  this  court  by  writ  of  error. 

Francis  Burnap,  pro  se  : 

Upon  the  question  whether  the  action  will  lie,  the  plaintiff  refers 
to  a  precedent  in  Yates'  (N.  Y.)  Pract.,  600,  and  the  references 
thereto  appended,  in  a  note,  particularly  a  case  in  Hall's  Reports  of 
the  Superior  Court  of  New  York  city,  from  which  the  precedent 
is  taken;  Aldridge  v.  Stuyvesant,  1  Hall,  214;  Digest  N.  Y.  Reports; 
405,  sees.  82-7. 

As  to  the  award  of  execution,  see  Statute  of  Wills,  sees.  110,. 
112,  114,  116,  135. 

_C  S.  Edwards  and  J.  Butterfield,  Jr.,  for  the  defendant  in 
error: 

Each  count  of  the  declaration  is  defective:     1  Chit.  Plead.,  450. 

This  action  can  not  be  sustained:  4  Burr.,  2422.  The  case 
referred  to  by  the  plaintiff's  attorney,  in  Hall's  N.  Y.  City  Reports, 
is  as  to  real  estate. 

The  judgment  is  properly  entered:  Toller  on  Ex'rs,  440,  and 
authorities  there  cited;  3  Burr.,  1584;  6  Term  R.,  654;  R.  L.,  643-4, 
sec.  97. 

Caton,  Justice,  delivered  the  opinion  of  the  court:  ' 
This  was  a  special  action  on  the  case,  brought  by  the  plaintiff 
here  against  the  defendant,  in  the  Winnebago  Circuit  Court.  The 
declaration  contains  three  counts.  The  first  count  states  that  the 
plaintiff,  as  administrator  of  John  Miller,  deceased,  on  the  8th  of 
October^  1841,  at,  etc.,  as  such  administrator,  was  the  owner  of  a 
quantity  of  bricks,  which  it  was  his  duty  to  sell  for  the  benefit  of 
the  estate,  and  which  he  might  and  would  have  sold  but  for  the 
grievances  complained  of.     Yet  the  defendant,  well  knowing  the 

1  Wilson,  Chief  Justice,  was  not  present  at  the  argument  of  this  cause, 
and  gave  no  opinion. 


(a)  An  administrator  may  assign  a  promissory  note  payable  to  his  intestate  so  as  to  vest 
the  legal  interest  in  the  assignee:    Makepeace  v.  Moore,  5  Gil.,  474;   Walker  v.  Craig,  IS 

ni.,  116. 
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premises,  and  being  evilly  disposed,  etc.,  and  contriving,  etc.,  and 

to  prevent  the  sale  and  disposition  of  said  bricks,  on,  etc.,  at,  etc., 

in  the  presence  and  hearing  of  divers  persons,  threatened 

and  menaced,  *that  he  would  prosecute  and  sue  any  person    [*480] 

who  should  purchase,  remove  or  touch  the  said  bricks,  he, 

the  said  defendant,  then  and  there,  well  knowing  that  he  bad  no 

reasonable  cause  for  such  prosecution  or  action. 

The  second  count  states  that  the  defendant,  contriving  and 
intending,  as  in  the  first  count,  on,  etc.,  at,  etc.,  the  plaintiff  being 
then  and  there  about  to  offer  the  said  bricks  at  auction,  pursuant  to 
notice,  further  threatened,  menaced  and  proclaimed  aloud,  in  the 
presence  of  one  Sanford  and  divers  other  persons,  of  the  number  of 
twenty  and  more,  who  were  assembled  at  an  auction  sale,  then  and 
there  held  by  the  said  Sanford,  and  in  reference  to  the  said  intended 
sale  of  said  bricks,  that  he,  the  said  defendant,  would  prosecute  and 
bring  action  against  any  person  who  should  touch  or  remove  any  of 
said  bricks,  well  knowing  that  he  had  no  lawful  or  probable  cause 
for  such  prosecution  or  action;  per  quod  the  plaintiff  has  been 
unable  to  sell  the  said  bricks,  and  the  same  are  greatly  damaged 
and  decayed,  and  have  been  of  no  value  to  the  plaintiff. 

The  third  count  states  that  afterwards,  to  wit,  on,  etc.,  at,  etc., 
a  negotiation  was  had  with  one  Peters  about  said  bricks,  and  that 
it  was  agreed  between  them  that  the  plaintiff  should  sell  and  deliver 
the  bricks  to  Peters,  and  that  Peters  should  secure  to  be  paid  to 
the  plaintiff  therefor  the  sum  of  |25,  and  that  Peters  was  ready  to 
fulfill,  and  Avould  have  fulfilled,  on  his  part,  but  that  the  defendant, 
w^ell  knowing  the  premises,  and  further  contriving  to  injure  the 
plaintiff,  and  to  prevent  the  sale  and  delivery  of  said  bricks  to 
Peters,  pursuant  to  the  arrangement  with  him,  threatened  and  men- 
aced the  said  Peters,  substantially  as  he  had  thi'eatened  and 
7nenaced  others,  as  stated  in  the  other  counts;  by  reason  whereof 
Peters,  knowing  the  defendant  to  be  a  fraudulent  and  litigious  per- 
son, was  deterred  and  prevented  from  giving  said  security,  etc., 
and  the  plaintiff  thereby  lost  the  sale  of  said  bricks,  and  been 
deprived  of  the  benefit  he  would  otherwise  have  derived  therefrom, 
to  his  damage,  etc. 

To  this  declaration  there  was  a  general  demurrer,  which  was  sus- 
tained by  the  court,  and  judgment  rendered  against  the  plaintiff 
for  costs,  and  execution  awarded  thereon. 

For  reversing  this  judgment,  two  errors  are  assigned;  first,  that 
the  court  erred  in  sustaining  the  said  demui*rer;  and,  secondly,  that 
the  court  erred  in  rendering  judgment  for  costs  against  the  plaintiff 
personally,  when  the  order  should  have  been  that  the  plaintiff  pay 
the  costs  out  of  the  estate  of  the  intestate. 

Admitting,  for  the  purposes  of  the  pi-esent  inquiry,  that  an  action 
7nay  be  maintained  for  an  injury  of  the  character  here  complained 
of,  we  will  proceed  to  ascertain  whether  the  cause  of  action  is  suf- 
ficiently set  forth  in  either  of  the  counts  in  this  declaration.  The 
first  count  states  that  the  plaintiff  had  the  bricks,  that  it  was  his 
duty  to  sell,  and  that  he  might  and  would  have  sold  them, 
hut  *for  the  wrongful  acts  of  the  defendant;  and  that  the    [*481] 
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defendant,  knowing  this,  maliciously  interfered  in  the  manner 
specified.  This  is  one  of  those  actions  where  special  damages 
must  be  laid,  and  the  plaintiff  must  show,  in  his  declaration,  that 
the  damage  complained  of  actually  and  positively  occurred  in  con- 
sequence of  the  wrongful  acts  of  the  defendant,  and  not  in  any 
degree  in  consequence  of  the  negligence  or  omission  of  the  plaintiff 
himself.  It  is  not  sufficient  that  the  plaintiff  alleges,  in  his  declar- 
ation, that  the  defendant  has  committed  a  wrong,  and  that  the 
plaintiff  has  been  injured  thereby,  but  he  must  show  specifically 
how  and  in  what  manner.  This  count  does  not  show  that  the 
plaintiff  ever  offered  the  bricks  for  sale,  or  ever  let  it  be  known 
that  he  would  dispose  of  them,  or  made  any  efforts  to  find  a  pur- 
chaser. As  an  officer  of  the  law,  he  had  a  specific  duty  to  perform 
in  relation  to  this  property,  and  that  duty  is  prescribed  and  pointed 
out  by  law.  It  was  his  duty  to  have  advertised  the  bricks  for  sale,, 
and,  in  pursuance  of  such  advertisement,  put  them  up  at  auction, 
and  have  seen  whether  any  person  would  bid  for  them  or  not.  By 
requiring  this  to  be  done,  the  law  presumes  that  they  could  not  be 
advantageously  sold  without  it.  The  plaintiff  does  not  complain 
that  he  himself  Avas  put  in  fear  by  the  threats  of  the  defendant,  so 
that  he  dare  not  offer  them  for  sale,  and  he  certainly  ought  not  to 
have  stopped  short  of  the  duty  which  the  law  imposed  on  him,  and 
to  say,  without  an  effort  or  a  trial,  that  those  threats  had  produced 
such  an  universal  constei*nation  in  the  neighborhood,  that  those 
acts  which  his  duty  required  him  to  perform  would  have  been 
entirely  unavailing,  and  that  all  reasonable  efforts  would  have 
proved  abortive.  For  this  omission  on  his  part,  the  plaintiff  fur- 
nishes us  no  excuse;  and  who  shall  say  that,  if  he  had  performed 
all  his  duty,  the  bricks  might  not  have  been  sold  ?  Had  the  plain- 
tiff shown  that  he  was  deterred  from  performing  his  duty  by  the 
threats  of  the  defendant,  without  being  subject  to  the  imputation 
of  temerity,  the  case  might  have  been  different.  We  are,  there- 
fore, of  opinion  that  the  first  count  is  defective. 

And  the  same  objection  also  applies  to  the  second  count,  although 
to  a  less  extent.  This  count  states  that  the  plaintiff,  being  about 
to  offer  the  bricks  at  auction,  pursuant  to  notice,  etc.,  the  defend- 
ant made  the  threats,  etc.,  complained  of,  in  the  presence  of  the 
persons  assembled  at  the  auction,  whereby  the  plaintiff  has  been 
unable  to  sell  the  bricks.  Here  also  the  plaintiff  stopped  short  of 
his  duty,  which  required  that  he  should  actually  offer  the  bricks 
for  sale,  at  the  auction;  whereas,  for  aught  that  appears,  as  soon 
as  the  threats  were  made,  he  immediately  suspended  all  further- 
proceedings,  and  never  tried  to  ascertain,  by  experiment,  whether 
any  one  had  the  courage  to  set  at  defiance  the  defendant's  menaces, 
and  make  the  purchase.  Had  this  been  done,  it  is  possible 
[*482]  that  the  necessity  for  this  suit  might  have  been  *super- 
seded.  For  this  defect  we  are  also  of  opinion  that  the 
second  count  is  insufficient. 

The  third  count  states  that  the  plaintiff  had  made  an  arrange- 
ment with  one  Peters  for  the  sale  of  these  bricks;  that  the  terms 
had  been  agreed  upon,  and  that  security  for  the  payment  was  to  be- 
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given  by  Peters;  but  that,  before  the  bargain  was  finally  com- 
pleted, the  defendant  again  interfered,  and  threatened  Peters,  in 
the  same  manner  that  he  had  the  others;  by  reason  whereof,  Peters 
was  deterred  and  prevented  from  giving  the  security,  and  consum- 
mating the  sale;  whereby  the  jjlaintiff  has  lost  the  sale,  and  been 
deprived  of  the  benefit  he  should  have  derived  from  it.  This 
count  goes  much  further  than  the  others,  and  had  the  plaintiff  been 
acting  in  his  private  and  individual  capacity,  it  states  sufficient  to 
have  maintained  the  action.  But  by  reference  to  the  93d  section 
of  our  statute  of  wnlls,  it  will  be  seen  that,  as  before  stated,  it  is 
the  duty  of  an  executor  or  administrator  to  sell  at  public  auction, 
after  having  given  due  notice;  and  so  far  as  it  appears  from  this 
count,  by  attempting  to  sell  at  private  sale,  the  plaintiff  was  doing 
an  act  not  authorized  by  law,  and  for  the  preventing  of  which  no 
action  would  lie.  I  would  not  be  understood  to  say,  that,  under 
no  circumstances,  can  an  administrator  sell  the  estate  of  his  intes- 
tate at  private  sale,  so  as  to  pass  a  valid  title  to  the  purchaser;  but 
still,  if  he  does  take  the  responsibility  of  disposing  of  the  estate 
in  a  different  manner  from  that  which  is  directed  by  the  statute,  he 
would  be  liable  for  any  damage  that  might  accrue  to  those  inter- 
ested in  the  estate,  for  thus  stepping  out  of  the  path  pointed  out 
by  the  law.  But  even  admitting  that  such  a  necessity  might  arise, 
as  would  authorize  an  administrator  to  sell  at  private  sale,  this 
count  shows  no  such  necessity.  It  must  be  remembered  that  each 
count  must  be  considered  by  itself,  and  stand  or  fall  by  its  own 
facts,  as  stated;  and  it  does  not  appear  in  this  count  that  any  sort 
of  effort  had  ever  been  made  to  sell  according  to  law.  For  the 
reasons  above  stated,  we  are  constrained  to  say  that  no  sufficient 
cause  of  action  is  shown  in  the  third  count. 

Although  it  might  be  desirable  that  the  court  should  express  an 
opinion  whether  an  action  could  be  maintained  for  the  damage 
arising  from  the  wrongful  and  malicious  interference  of  an  indi- 
vidual, in  a  case  of  this  kind,  when  properly  pi-esented;  yet,  as  the 
question  does  not  necessarily  arise  in  the  decision  of  this  demurrer, 
it  is  thought  advisable  that  the  court  should  express  no  opinion  on 
that  point;  although  we  should  hesitate  long  before  we  should,  by 
a  decision  of  this  court,  send  forth  a  license  to  individuals  to  exert 
their  ingenuity  in  devising  new  modes  of  vexing,  harassing,  and 
injuring  their  neighbors,  and  gratifying  their  malignity;  and 
before  we  should  assure  wrong-doers  that  because  they  have  found 
some  way  of  committing  wrong  for  the  punishment  of  which 
there  was  no  precedent,  they  may  exercise,  with  impunity, 
*their  malignant  ingenuity  in  such  new  devices.  Neither  [*483] 
of  the  counts  being  sufficient,  the  demurrer  to  the  declara- 
tion was  properly  sustained. 

The  second  error  assigned  complains  of  the  judgment  for  costs 
against  the  plaintiff.  We  think  this  objection  is  well  taken.  As 
a  general  I'ule,  an  executor  or  administrator  shall  not  be  made  per- 
sonally liable  for  costs  while  conducting  suits  in  his  official  capa- 
city, and  for  the  benefit  of  the  estate,  although,  should  he  act  ?7iale 
fide,  or  be  guilty  of  gross  negligence,  undoubtedly  he  might  be 
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made  personally  responsible,  "We  also  think  it  was  improper  to 
award  any  execution  at  all  for  the  costs,  even  against  the  estate  of 
the  intestate,  in  the  hands  of  the  administrator;  but  the  proper 
course  would  have  been  to  order  that  the  costs  of  this  suit  be  paid 
in  the  due  course  of  administration.  But  as  there  is  no  necessity 
for  remanding  the  cause,  that  order  will  be  entered  up  in  this 
court;  and  the  judgment  is  reversed,  with  costs. 

Judginent  reversed. 


Gideon  Schlencker  et  al.,  appellants,  v.  Joshua  Risley,  appellee. 

Appeal  from  Wabash. 

ITie  general  rule  of  law  is,  where  an  officer  justifies  the  commission  of  an  act  complained 
of,  which  purported  to  be  done  in  his  official  capacity,  that  it  is  necessary  that  he 
should  show  in  his  defense,  not  only  that  he  was  an  acting  officer,  but  also  that  he 
was  an  officer,  duly  commissioned  and  qualified  to  act  as  such;  while,  as  to  all  others, 
it  is  sufficient  for  them  to  show  that  he  was  acting  as  such  officer,  (a) 

A  party  can  not  assign  for  error  an  erroneous  decision  of  the  court  which  manifestly  does 
him  no  injury. 

The  law  intends  that  every  one  shall  have  a  fair  trial:  and  if,  by  any  misfortune  or  acci- 
dent, without  any  fault  on  his  part,  a  party  has  been  unable  to  present  the  merits  of 
his  case  before  the  jury,  as  a  general  rule,  the  com-t  will  allow  him  another  hearing, 
upon  such  terms  as  may  be  deemed  equitable. 

In  some  instances  the  granting  or  refusing  a  motion  for  a  new  trial  is  a  matter  of  sound 
discretion  with  the  judge;  while,  in  others,  the  question  must  be  determined  by  well 
known  and  firmly  established  principles  of  law. 

Before  a  new  ti-ial  can  he  granted  on  the  ground  of  newly  discovered  evidence,  it  must 
appear  that  it  is  material  to  the  issue;  that  it  is  not  cumulative;  and  that  the  party 
has  not  been  guilty  of  negligence  in  not  discovering  and  producing  it  on  the  former 
trial,  (b) 

A  new  trial  is  never  granted  upon  newly  discovered  evidence  which  can  be  received  only 
in  mitigation  of  damages;  it  is  the  effect  that  the  evidence  would  have  upon  the  issue 
alone,  that  entitles  it  to  weight  in  determining  the  question. 

A  verdict  is  never  disturbed  on  account  of  excessive  damages,  in  cases  of  tort,  unless  it 
is  probable,  from  the  amount  of  the  damages  assessed,  that  the  jury  has  acted  under 
the  influence  of  prejudice  or  passion,  (c) 

An  objection  to  the  form  of  a  verdict,  where  it  is  substantially  correct,  can  not  be  raised 
in  the  Supreme  Court,  where  no  exception  is  taken  to  it  in  the  court  below. 

A  new  trial  will  not  be  granted  upon  newly  discovered  evidence  of  the  existmice  of  a  fact 
which  was  fully  established  on  the  former  trial. 

[*484]        *This  cause  was  heard  in  the  court  below  at  the  Septem- 
ber term,  1842,  before  the   Hon,   William  Wilson  and  a 
jury.     Verdict  and  judgment  were  rendered  for  the  plainti£f  for 
$333  damages.     The  defendants  appealed  to  this  court. 

0.  JB.  Ficldin,  for  the  appellants,  relied  on  the  following  points 
and  authorities: 

(a)  Followed  in  Case  v.  Hall,  31  HI.,  633;  Outhoune  v.  Allen,  72  111.,  529. 

(b)  Accord  Crozier  v.  Cooper,  14  111.,  139;  Stetham  v.  Shoultz,  17  111.,  99;  Calhoun  v. 
O'AVoi,  53  111.,  3.'54. 

If  the  newly  discovered  evidence  is  merely  cumulative,  and  is  not  conclusive,  a  new  trial 
will  not  be  granted:  Morrison  v.  Steioart, '24  111.,  25;  Smith  v.  Shulte,  1  Scam.,  491:  T.  W. 
<t  W.  R.  R.  Co.  V.  Seitz,  53  111.,  452:  Martin  v.  EhrenfeU,  24  111.,  189;  A<lams  v.  The  People. 
47111  .  376;  RnJzerv.  Tott.  57  111.,  164;  Holmes  v.  Stateler,  Id.,  219;  Bowen  v.  Rutherford.  60 
111.,  41;  Fuller  c.  Little.  61  111.,  21;  Wood  v.  Echternach.  65  111.,  149;  Skelly  v.  Boland.  78  III., 
4.38;  Schorl)  field  v.  Brown.  Id..  487;  Krugv.  Ward,  77  111.,  603;  McKenzie  v.  Remington,  79 
III.,  388;  Clai/en  v.  Wliite,  83  111.,  510. 

(r")  Accord'  T.  H.  A.  <&  St.  L.  R.  R.  Co.  v.  Fnno/f  i,  21  HL,  188;  Hinchman  v.  Whetstone, 
23  111..  185;  MvNamara  v.  King,  2  Gil.,  4-32;  C.  *.  A.  R.  R.  Co.  v.  Pendrom,  51  111.,  333;  C.  B. 
J  <f-  P.  R.  R.  Co.  V.  Otto,  52111.,  416;  i?r).s.9  v.  Tunis,  35  111.,  510;  Walker  V.  Martin,  43111., 
508;  C.  d:  R.  I.  R.  R.  Co.  v.  McKean,  40  111.,  218. 
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In  order  to  prove  the  general  allegation  that  two  of  the  defend- 
ants were  officers,  it  was  only  necessary  to  prove  that  they  w^ere 
acting  as  such.  2  Stark.  Ev.,  218;  Turner  v.  Fendall,  1  Peters' 
€ond.  R.,  261;  Berrymcm  v.  Wise,  4  Term  R.,  366;  jPotter  r. 
Luther,  3  Johns.,  431;  Gale's  Stat.,  239;  2  Phillipp's  Ev.,  Cowen  & 
Hill's  notes,  554,  note  427.  In  no  plea  was  it  charged  that  the 
officers  were  qualified. 

The  distinction  between  the  officers  and  other  defendants,  in  the 
instruction  of  the  court,  was  erroneous. 

A.  Lincoln,  for  the  appellee: 

If  there  is  error  in  this  case,  it  is  dammon  absque  injuria.  Jus- 
tice has  acquitted  herself.  He  cited  3  N.  Y.  Dig.,  590,  sec.  83;  18 
Johns.,  205;  5  Wend.,  48;  12  Wend.,  27;  2  Harrison's  Dig.,  1521, 
current  of  decisions  under  head  of  Excessive  Damages;  7  Mass., 
205. 

Ca.to]^,  Justice,  delivered  the  opinion  of  the  court: 
This  was  an  action  of  trespass  for  false  imprisonment,  brought  by 
Risley  against  Williams,  Wallace,  Schlencker,  Fisher  and  Rogers, 
in  the  Wabash  Circuit  Court.  Fisher  was  not  served  with  process. 
Williams  justified  issuing  the  process  on  which  the  plaintiff  was 
arrested,  as  an  acting  justice  of  the  peace,  on  a  proper  complaint 
made.  Wallace  justified  the  arrest  of  the  plaintiff  by  virtue  of 
said  process,  as  an  acting  constable,  etc.  Schlencker  justified  as 
one  of  the  posse  in  aid  of  Wallace,  and  at  his  command.  Rogers 
pleaded  not  guilty.  Issues  were  taken  on  these  pleas.  On  the 
trial,  the  defendants  offered  to  prove,  in  their  defense,  by  general 
reputation,  that  Williams  Avas  a  justice  of  the  peace  at  the  time  of 
issuing  the  warrant,  and  that  Wallace  was  a  constable,  acting 
within  the  county.  The  court  decided  that  this  evidence  was  com- 
petent as  to  Williams  and  Wallace,  only  in  mitigation  of  damages; 
but  as  to  the  other  defendants,  it  was  competent  evidence  in  their 
defense.  After  this  decision,  Williams  produced  his  commission  as 
a  justice  of  the  peace,  and  Wallace  produced  a  certificate  of  the 
county  commissioners'  clerk,  stating  that  he  was  duly  appointed 
and  qualified  as  constable.  It  also  appears,  from  the  bill  of  excep- 
tions, that  it  was  proved  on  the  trial,  that  Wallace,  professing  to 
act  as  constable,  and  Schlencker  in  aid  of  him,  arrested  the 
plaintiff.  The  jury  found  a  verdict  of  guilty  against 
^Wallace  and  Schlencker,  and  not  guilty  as  to  the  other  [*485] 
defendants,  and  assessed  the  plaintiff's  damages  at  $333. 

After  the  verdict  was  rendered,  the  defendants  Wallace  and 
Schlencker  moved  the  court  for  a  new  trial,  upon  the  affidavit  of 
Schlencker,  stating  that  he  was  summoned  by  Wallace,  whom  he 
supposed  was  a  legal  constable,  to  aid  him  in  arresting  Risley,  and 
that  he  objected  to  going,  and  offered  Wallace  a  dollar  to  let  him 
off,  but  that  Wallace  refused,  and  threatened  him  with  the  law,  if 
he  did  not  go.  That  deponent  was  ignorant  of  the  law,  and  unable 
to  read  English,  and  that,  fearing  the  consequences  of  the  threat, 
he  went  with  Wallace,  and  that  all  he  did  was  in  obedience  to  his 
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commands.  That  since  the  trial,  deponent  has  discovered,  by  con- 
versations with  Mary  "Wise,  that  she  was  present  when  Wallace 
called  on  Schlencker  and  commanded  his  assistance;  and  that  he 
can  prove  by  her  what  took  jjlace  at  the  time,  between  Wallace 
and  dej^onent,  as  above  stated.  The  court  overruled  the  motion  for 
a  new  trial,  and  gave  judgment  on  the  verdict.  The  defendants 
have  appealed  to  this  court,  and  now  assign  the  decision  of  the 
court  in  relation  to  the  evidence  offered,  to  prove,  by  general  repu- 
tation, that  Williams  was  a  justice,  and  Wallace  a  constable;  the 
decision  of  the  court  in  overruling  the  motion  for  a  new  trial,  and 
rendering  judgment  on  the  verdict. 

The  first  question  proper  to  be  considered  is,  the  decision  of  the 
court  in  refusing  to  allow  the  evidence  of  general  reputation  to 
prove  the  official  character  of  the  justice  and  constable,  except  for 
the  limited  purpose  specified. 

The  general  rule  of  law  is,  when  an  officer  justifies  an  act  com- 
plained of,  purporting  to  be  done  in  his  official  capacity,  that  it  is 
necessary  that  he  should  aver  and  prove,  in  his  defense,  not  only 
that  he  was  an  acting  officer,  but  that  he  was  an  officer  in  truth  and 
right,  duly  commissioned  and  qualified  to  act  as  such;  while  as  to 
all  others,  it  is  sufficient  for  them  to  aver  and  prove  that  he  was 
acting  as  such  officer.  And  the  reason  of  the  rule  is,  that  the  offi- 
cer himself  is  bound  to  know  wliether  he  is  legally  an  officer,  and 
if  he  attempts  to  exercise  the  duties  of  an  officer,  without  authority, 
he  acts  at  his  peril;  whereas  it  is  sufficient,  so  far  as  the  rights  of 
third  persons  or  the  public  are  concerned,  that  the  officer  is  acting 
in  his  official  capacity,  and  under  color  of  title;  for  it  would  be 
unreasonable  and  oppressive  to  compel  them,  before  they  put  faith 
in  his  official  acts,  to  go  into  a  minute  examination  of  all  of  the 
evidence  of  his  title  to  the  office,  and  see  that  he  has  complied  with 
all  the  necessary  forms  of  law.'  But  it  is  said  by  the  counsel  for 
the  appellants,  and  perhaps  with  justice,  that  as  Williams  and  Wal- 
lace only  pleaded  that  they  were  officers  de  facto,  upon  which  the 
plaintiff  took  issue,  they  should  not  have  been  called  upon  to  prove 
any  more  than  was  sufficient  to  maintain  that  issue;  that 
[*486]  *if  the  plaintiff  had  doubted  their  rights  to  the  offices,  the 
duties  of  which  they  attempted  to  exercise,  he  should  have 
demurred  to  the  defendants'  pleas,  and  thus  compelled  them  to 
have  averred  and  proved  that  they  were  officers  dejure.  All  this 
may  be  admitted  to  be  true,  and  it  may  also  be  admitted  that  the 
court  erred  in  the  limitation  given  to  this  evidence;  but  as  it 
appears,  from  the  bill  of  exceptions,  that  upon  this  decision  of  the 
court,  Williams  pi'oduced  his  commission  as  justice,  and  Wallace 
produced  a  certificate  of  the  county  commissioners'  clerk,  that  he 
had  been  appointed  a  constable  and  had  qualified  as  such,  and  no> 
objection  having  been  made  to  this  evidence  to  pi-ove  their  rights 
to  the  respective  offices,  and  no  objection  appearing  to  have  been 
made  to  their  legal  qualification  to  those  offices,  it  is  manifest, 
beyond  all  doubt,  that  this  decision  of  the  court  could  not  have 

1  Tlie  People  v.  Collins.,  7  Johns.,  549. 
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prejudiced  them  in  the  least  in  the  final  result  of  the  trial.  For 
this  reason,  then,  we  are  of  opinion  that  the  plaintiffs  here  can  not 
prevail  on  this  error. 

The  motion  for  a  new  trial  was  founded  principally  on  the  affi- 
davit of  Schlencker,  of  material  evidence  discovered  subsequent  to 
the  trial.  The  law  intends  that  every  one  shall  have  a  fair  trial; 
and  if,  by  anj'-  misfortune  or  accident,  without  any  fault  on  his 
part,  a  party  has  been  unable  to  present  the  merits  of  his  case 
before  the  jury,  as  a  general  rule,  the  court  will  allow  him  another 
hearing,  upon  such  terms  as  may  be  deemed  equitable.  In  some 
instances  the  granting  or  refusing  a  motion  for  a  new  trial,  is  a 
matter  of  sound  discretion  with  the  judge,  while  in  others,  the 
question  must  be  determined  by  well  known  and  firmly  established 
principles  of  law.  Before  a  new  trial  can  be  granted  on  the  ground 
of  newly  discovered  evidence,  it  must  appear  that  the  evidence 
shown  to  have  been  discovered  since  the  former  trial,  is  material  to 
the  issue;  that  it  is  not  cumixlative;  and  that  the  party  has  not  been 
guilty  of  negligence  in  not  discovering  and  producing  it  on  the 
former  trial.  In  this  case  it  cannot  be  doubted  that  the  evidence 
produced  is  material,  not  only  in  mitigation  of  damages,  by  show- 
ing an  absence  of  malice  in  Schlencker,  but  also  to  the  issue,  in 
supporting  that  part  of  his  plea  which  avers  that  he  acted  under 
the  command  of  Wallace,  the  constable.  Nor  does  it  appear  that 
Wallace  was  guilty  of  such  negligence  in  not  producing  the  witness 
on  the  former  trial,  as  to  deprive  him  of  the  right  to  urge  this  evi- 
dence on  the  motion  for  a  new  trial.  It  may  not  be  considered  as 
remarkable  or  extraordinary  that  an  individual  may  have  been  pres- 
ent at  such  an  interview  as  is  described  in  the  afiidavit  of  Schlencker, 
and  have  escaped  his  observation  or  recollection.  Before  such  negli- 
gence can  be  imputed  to  a  party,  it  should  appear  that  the  newly 
discovered  witness  was  one  whom  the  party  had  reason  to  believe 
was  likely  to  know  the  facts.  In  such  a  case  he  would  be  without 
apology,  for  not  having  pi-eviously  inquired  of  the  witness  what  he 
did  really  know  of  the  matter.  But  the  objection  to  this  newly  dis- 
covered evidence  is,  that  if  it  be  not  strictly  and  technically 
cumulative,  it  *was  entirely  unnecessary.  As  before  stated,  [*48V] 
this  evidence  tends  to  support  that  part  of  Schlencker's  plea 
which  avers  that  he  acted  in  aid  of  the  officer  in  arresting  the  plain- 
tiff below;  while  it  appears,  from  the  bill  of  exceptions,  that  with- 
out this  evidence,  that  fact  was  completely  proved  on  the  trial. 
The  bill  of  exceptions  states  that,  "  It  was  proved  on  the  trial  that 
the  defendant,  Wallace,  professing  to  act  as  constable,  and  the 
defendants,  Schlencker  and  Rogers  in  aid  of  him,  arrested  the 
plaintiff,"  etc.  It  is  true  that  it  is  not  always  a  fatal  objection  to  a 
new  trial,  that  the  newly  discovered  evidence  is  cumulative,  as 
where  it  is  of  a  decisive  and  conclusive  character  of  itself,  without 
the  aid  of  other  evidence  to  the  same  point,  and  where  that  point 
was  not  satisfactorily  made  out  on  the  former  trial.  Nor  is  evi- 
dence necessarily  cumulative,  because  it  tends  to  support  a  point  to 
which  some  sort  of  evidence  was  given  on  the  former  trial;  as 
where  it  is  of  an  entirely  different  character  and  species  from  that 
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given  on  the  fomier  trial,  and  tending  to  support  the  same  point, 
in  a  separate  and  distinct  way. '  But  surely,  it  would  be  trifling 
with  common  sense  and  common  justice,  for  a  court  to  grant  a  new 
trial  on  account  of  newly  discovered  evidence,  no  matter  how  con- 
clusive its  character,  or  independent  and  dissimilar  in  its  nature, 
ujjon  a  point  already  established,  and  where  no  more  evidence  was 
wanted  or  could  be  of  use.  This  evidence  undoubtedly  might 
have  been  of  essential  importance  to  Schlencker,  in  mitigation  of 
damages,  but  a  new  trial  is  never  granted  for  that  reason;  as  it  is 
the  effect  that  the  evidence  would  have  on  the  issues  alone,  that 
entitles  it  to  weight  in  determining  the  question. 

Another  reason  assigned  for  a  new  trial  was,  that  the  damages 
were  excessive.  Courts  have  always  manifested  a  reluctance  to 
disturb  verdicts  on  account  of  excessive  damages  in  cases  of  this 
nature,  and  never  disturb  them  unless  it  is  probable,  from  the 
amount  of  the  damages  assessed,  that  the  jury  have  acted  under 
the  influence  of  prejudice  or  passion.  The  damages  here  are  not 
so  high  as  to  induce  that  belief,  nor  in  fact  ai-e  they  extraoi'dinary 
in  a  case  of  this  nature.  We  are  therefore  of  opinion  that  the 
court  decided  properly  in  overruling  the  motion  for  a  new  trial. 

The  only  remaining  question  to  be  disposed  of,  is  the  objection 
which  is  now  urged,  for  the  first  time,  to  the  form  of  the  verdict. 
It  appears  that  the  jury  have  not  responded  directly  to  the  issues 
tendered  by  Williams  and  Wallace,  which  were  upon  pleas  of  jus- 
tification, but  have  rendered  a  verdict  of  guilty  as  to  them,  and 
assessed  the  plaintiffs'  damages  precisely  as  if  the  general  issue 
alone  had  been  pleaded;  and  it  is  now  insisted  that  for  this  infor- 
mality of  the  verdict,  the  judgment  of  the  court  below  should  be 
reversed.  Upon  a  question  precisely  like  this  in  all  its  features,  in 
the  case  of  Roach  v.  Ilulings,'^  Mr.  Justice  Daniel  says, 
[*488]  "  Objections  *of  this  character,  that  are  neither  taken  at  the 
usual  stage  of  the  proceedings,  nor  prominently  presented 
on  the  face  of  the  record,  but  which  may  be  sprung  upon  a  party 
after  an  apparent  waiver  of  them  by  his  adversary,  and  still  more 
after  a  trial  upon  the  merits,  can  have  no  claim  to  the  favor  of  the 
court,  but  should  be  entertained  only  in  obedience  to  the  strictest 
requirements  of  the  law."  If  tiiis  verdict,  under  these  issues,  was 
not  formally  correct,  yet  the  objection  to  it  is  of  the  most  technical 
character,  and  goes  in  no  wise  to  the  merits  of  the  cause.  The 
jury  have  tried  the  case  on  its  merits,  and  have  rendei-ed  a  verdict 
which  may  be  clearly  comprehended  and  easily  understood,  and  by 
which  no  one  will  doubt  that  they  intended  to  convey  the  fact  to 
the  court,  that  they  had  found  these  issues  against  the  defendants 
below,  and  which  the  jury  supposed  conveyed  their  meaning  just 
as  distinctly  as  if  they  had  rendered  a  verdict  in  the  most  solemn 
form.  Had  the  informality  of  the  verdict  been  observed  at  the 
time  it  was  presented  by  the  jury,  it  would  have  been  corrected  by 
the  jury,  on  the  suggestion  of  the  court,  without  leaving  the  box. 
If  objections  of  this  kind  were  allowed  to  prevail  at  this  stage  of 

»  Quyott  V.  Butts,  4  Wend.,  579.      .„  .      »  16  Peters,  321, 
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th6  case,  it  would  convert  the  principles  of  law  into  the  weapons  of 
injustice. 

In  the  case  above  referred  to,  the  Supreme  Court  of  the  United 
States  says,  "It  was  to  prevent  the  mischiefs  ensuing  from  a  mis- 
applied rigor,  that  statutes  of  jeofails  have  been  enacted,  and  their 
salutary  influence  is  invoked  whenever  the  intrinsic  merits  of  the 
parties  litigant  would,  without  that  influence,  be  sacrificed  to  mere 
modes  and  forms  of  practice."  The  seventh  section  of  our  statute 
of  jeofails  provides,  "If  a  verdict  of  a  court  or  jury  shall  hereafter 
be  given  for  either  party  in  any  court  of  record,  the  judgment 
thereon  shall  not  be  stayed  or  reversed,  by  reason  of  any  defect  of 
form,  or  lack  of  form  in  any  writ,"  etc'  It  would  seem,  from 
reading  this  section,  that  the  legislature  in  passing  it,  had  precisely 
this  case  in  view,  and  it  would  seem  difiicult  .to  find  words  better 
adapted  to  cure  this  defect.  In  the  case  in  16  Peters,  after  advert- 
ing to  the  statute  of  jeofails  of  the  United  States,  which  is  much 
less  satisfactory  than  ours  on  this  point,  Mr.  Justice  Daniel  con- 
cludes: "The  court  has  shown  that  the  proceedings  in  this  case 
were  according  to  the  right  of  the  case;  that  they  brought  into 
view  the  real  merits  of  the  parties  litigant  before  the  jury;  we 
therefore  consider  that  both  the  verdict  and  judgment  are  within 
the  terms  and  intent  of  the  statute,  and  ought  to  be  protected 
thereby."  Without  going  further  into  a  discussion  of  this  question, 
we  are  satisfied,  both  on  principle  and  authority,  that  this  objec- 
tion, as  here  presented,  can  not  be  sustained. 

The  judgment  of  the  Circuit  Court  is  aflirmed,  with  costs. 

Semple,  Justice,  dissented. 

Judgment  affirmed. 


♦Orange  B.  Heaton,  appellant,  v.  Henry  P.  Hiilbert,        [*489] 
appellee. 

Appeal  from,  Madison. 

An  action  may  be  maintained  by  the  holder  of  a  promissory  note,  upon  a  guaranty  writ- 
ten upon  the  back  thereof,  in  the  following  words: 

"For  a  valuable  consideration,  I  guaranty  the  payment  of  the  within  note. 

"  O.  B.  Heaton. 

"January,  S3d,  1S3S." 

and  the  guarantor  is  an  indorser,  so  far  as  to  transfer  to  and  vest  the  legal  title  to  the 
note  in  the  plaintiff,  and  a  guarantor  for  all  other  purposes.  His  liability  does  not 
depend  upon  the  solvency  or  insolvency  of  the  maker  or  indorser  of  the  note,  (a) 

'  R.  L.  65;  Gale's  Stat.,  50. 

(a)  An  indorsement  on  a  bill  or  note  in  the  form  of  a  guaranty  is  sufficient  to  pass  the  title 
to  the  instrument:  Harring  v.  Woodhull,  29  111.,  92;  Chilcls  v.  Davidson,  SS  111.,  4^.  But 
when  the  indorsement  is  by  the  payee  in  the  form  of  a  guaranty,  his  liability  as  indorser  is 
neither  increased  nor  diminished:    Judson  v.  Gookin,  37  111.,  286.  and  Denslow's  note. 

But  when  the  payees  indorse  upon  the  note  "we  guarantee  the  payment  of  the  within 
note  at  maturity,"  they  are  jointly  and  severally  liable  to  pay  the  note  at  maturity,  and 
the  holder  is  under  no  obligation  to  demand  payment  of  the  maker:  Guye  v.  Nat  Bank 
of  Chicago,  79  111.,  62. 
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It  is  not  necessary  for  the  plaintiff  to  institute  le^al  proeeedingrs  against  the  maker  or 
indorser  of  a  promissory  note,  to  show  his  insolvency,  nor  to  prove  demand,  and  notice 
of  non-payment,  in  order  to  establish  the  liability  of  a  guarantor;  but  a  defendant  may 
discharge  himself  from  such  liability,  by  showing  laches  on  the  part  of  the  plaintiff  in 
collecting  his  debt,  and  a  resulting  injury  to  the  defendant.  The  onus  probandi  rests 
upon  the  defendant,  (a) 

A  letter  of  credit,  with  a  guaranty  which  requires  acceptance  and  notice,  is  distinguish- 
able from  an  absolute  guaranty  of  a  promissory  note,  or  sum  certain,  and  the  decis- 
ion in  this  case  is  restricted  to  the  latter  case. 

This  cause  was  tried  at  the  October  term,  1841,  of  the  Madison 
Circuit  Court,  before  the  Hon.  Sidney  Breese  and  a  jury.  Verdict 
and  judgment  were  rendered  for  the  plaintiff  for  |338.30  damages. 
The  defendant  appealed  to  this  court. 

S.  T.  Logan  and  A.  T.  Bledsoe,  for  the  appellant. 

iV!  D.  Strong  and  Junius  Hall,  for  the  appellee. 

Douglass,  Justice,  delivered  the  opinion  of  the  court:  ' 

'  Caton,  Justice,  did  not  hear  the  argument  in  this  cause,  and  gave  no 
opinion. 

Reiley  executed  a  promissory  note  to  Bledsoe  and  Turpin,  and 
Turpin  assigned,  without  recourse,  his  interest  in  the  note  to  Bled- 
soe, and  Bledsoe  assigned  the  note  to  Heaton,  the  defendant,  who 
wrote  on  the  back  of  it  a  guaranty  in  these  words : 

"For  a  valuable  consideration,  I  guaranty  the  payment  of  the 
within  note. 

"  O.  B.  Heaton. 

''May  23d,  1838:' 

and  then  and  there  delivered  the  note,  with  the  indorsement  and 
guaranty,  to  the  plaintiff.  The  declaration  contains  three  counts, 
and  sets  out  all  the  facts  as  here  stated.  A  demurrer  was  sustained 
to  the  first  count,  and  a  plea  of  7ion  assmnpsit  filed  and  joined  as  to 
the  second  and  third  counts;  and,  upon  a  trial  by  a  jury,  a  verdict 
was  rendered  for  the  plaintiff. 

Six  errors  are  assigned  by  the  appellant,  the  first,  second,  and 
sixth  of  which  present  one  and  the  same  question,  to  wit,  whether 
an  action  can  be  maintained  by  the  plaintiff  on  the  guaranty. 

The  third,  fourth,  and  fifth  errors  in  the  assignment  present  this 
question  only:  whether  it  is  necessary  to  establish  the 
[*490]  insolvency  *of  the  maker  and  indorser  of  the  note,  before 
an  action  can  be  sustained  against  the  guarantor. 

The  first  question  is  determined  by  the  case  of  Watson's  Ex'rs.  v. 

(a)  The  undertaking  of  a  guarantor  is  not  conditional,  but  absolute,  and  in  that  respect 
differs  from  the  contract  of  an  indorser:  Parkhurst  v.  Vail,7'i  111.,  Si3;  Croskeij  v.  Skin- 
ner, 44  111.,  321,  and  Denslow's  note. 

Guarantor's  liability  does  not  depend  upon  the  solvency  of  the  maker  of  a  note:  Rich 
V.  Hathaway,  18  111.,  548;  Penny  v.  Crane  Bros.  Mnfg.  Co.,  80  111.,  244;  Stowell  v.  Raymond, 
83  111.,  120. 

Notice  of  default  need  not  be  given  to  guarantor:  Gage  v.  Lewis,  68  111.,  104;  Hance 
V.  Miller,  21  111.,  636;  Dickerson  v.  Derrickson,  39  111.,  574. 

But  laches  on  part  of  holder  of  the  note  is  a  good  defense  to  a  suit  on  the  guaranty,  the 
onxiaprobandi  resting  upon  the  guarantor:    Voltz  v.  Harris,  40  111.,  155, 
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McLaren,^  where  it  was  held,  that  a  general  guaranty  in  these 
words,  "I  hereby  guaranty  the  payment  of  a  note  made  by,"  etc., 
without  naming  any  person  as  a  party  guarantied,  is  a  valid  instru- 
ment, and  may  be  enforced  by  any  one  who  advances  money  upon 
it;  and  he  may,  in  an  action  on  the  guaranty,  declare  as  upon  a 
promise  to  himself.  The  facts  in  that  case  were  substantially  the 
same  as  in  this,  and  the  court  says  that  the  guarantor  stands  in  the 
double  relation  of  an  express  guarantor  and  an  implied  indorser. 
He  is  an  indorser,  so  far  as  to  transfer  to,  and  vest  in  the  plaintiff, 
the  legal  title  to  the  instrument,  and  guarantor  for  all  other  pur- 
poses. 

The  only  remaining  question  is,  whether  the  plaintiff  was  bound 
to  prosecute  the  maker  and  indorser  of  the  note  to  insolvency, 
before  he  could  proceed  against  the  guarantor.  The  guaranty  in 
the  present  case  was  absolute  and  unconditional,  that  the  note 
should  be  paid  Avhen  due.  The  guarantor's  liability  does  not 
depend  upon  the  solvency  or  insolvency  of  the  maker  and  indorser 
of  the  note.  Such  are  not  the  terms  of  his  contract,  or  the  nature 
of  his  undertaking. 

In  Allen  v.  Mightmere,'^  which  was  an  action  upon  the  absolute 
guaranty  of  a  promissory  note,  Ch.  J.  Spencer  says,  "Proof  of 
demand,  and  notice  of  non-payment,  were  not  necessary.  The 
defendant's  engagement  is,  in  effect,  that  Town  should  pay  the 
note,  or  that  he  would  pay  it.  It  is  the  duty  of  the  debtor  to  seek 
the  creditor,  and  pay  his  debt  on  the  very  day  it  becomes  due.  As 
it  regards  the  maker  of  the  note,  and  to  render  him  liable,  no 
demand  is  necessary."  And  again  he  says,  "The  undertaking  here 
is  not  conditional;  it  is  absolute  that  the  maker  shall  pay  the  note 
when  due,  or  that  the  defendant  will  pay  it  himself.  In  Tllman  v. 
Wheeler,^  and  the  cases  there  referred  to,  it  was  taken  for  granted, 
that  upon  a  guaranty,  such  as  this,  no  demand  or  notice  would 
have  been  necessary.  In  this  last  case,  as  well  as  in  N^elson  v. 
Dubois,*  and  Camjybell  v.  Butler,^  it  also  seems  to  have  been  taken 
for  granted,  that  due  diligence  or  prosecution  to  insolvency  was 
entirely  unnecessary.  In  Douglass  et  al.  v.  Reynolds  et  al.,^  it  was 
held  that  whilst  demand  and  failure  were  indispensable  to  consti- 
tute a  casus  foederis  on  a  continuing  guaranty,  the  creditors  are 
not  bound  to  institute  any  legal  proceedings  against  the  debtor, 
but  they  are  required  to  use  reasonable  diligence  to  make  demand, 
and  to  give  notice  of  non-payment.  The  guarantors  are  not  to  be 
held  to  any  length  of  indulgence  of  credit  which  the  creditors  may 
choose,  but  have  a  right  to  insist  that  the  risk  of  the  respon- 
sibility shall  be  fixed,  and  terminate  within  a  reasonable  *time  [*491] 
after  the  debt  has  become  due.  Chancellor  Kent''  says,  that 
the  doctrine  in  the  case  of  negotiable  paper,  as  to  demand  and 
notice,  has  a  feeble  and  qualified  application  to  a  guarantor.  Thus 
it   has   been   held,  that   the  guarantor   of    a  note  could   be   dis- 

« 19  Wend. ,  557.  2  20  Johns. ,  364. 

3 17  Johns.,  336.  *  13  Johns.,  175. 

s  14  Johns.,  347.  6  7  Peters,  113. 
•>  3  Kent's  Com.,  123. 
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charged  by  the  laches  of  the  holder,  as  by  neglect  to  make  demand 
of  payment  of  the  maker,  and  give  notice  of  non-j^ayment  to  the 
guarantor,  provided  the  maker  was  solvent  when  the  note  fell  due^ 
and  became  insolvent  afterwards.  The  rule  is  not  so  strict  as  in 
the  case  of  mere  negotiable  paper,  and  the  neglect  to  give  notice 
must  have  produced  some  loss  or  prejudice  to  the  guarantor. 
Many  authorities,  English  and  American,  are  cited  and  referred  to 
in  the  note  in  support  of  this  position.  It  is  also  said  by  Chancel- 
lor Kent,  in  the  same  connection,  that  in  the  case  of  an  absolute 
guaranty  of  the  payment  of  a  note,  no  demand  or  notice  is  requi- 
site to  fix  the  guarantor.  This  general  doctrine  is  fully  sustained 
by  the  notes  and  references  in  Chitty  on  Contracts,  424,  and  by 
such  of  the  cases  there  referred  to  as  I  have  been  able  to  examine. 

The  result  of  my  investigation  of  the  subject  is,  that  it  was  not 
necessary  for  the  plaintiff  to  institute  legal  proceedings  against  the 
maker  or  indorser  of  the  note,  nor  to  show  their  insolvency,  nor 
to  prove  demand  and  notice  of  non-payment,  in  order  to  establish 
the  liability  of  the  guarantor;  but  that  the  defendant  might  have 
discharged  himself  from  such  liability  by  showing  laches  on  the 
part  of  the  plaintiff  in  the  collection  of  his  debt,  and  a  resulting 
injury  to  the  defendant,  such  as  an  omission  to  make  demand  and 
give  notice  within  a  reasonable  time,  and  a  loss  to  the  guarantor  in 
consequence  of  such  omission.  The  doctrine  of  demand  and  notice 
as  applicable  to  commercial  paper,  has  but  this  qualified  application 
to  guaranties.  Laches,  and  a  consequent  injui-y,  must  be  shown, 
and  the  onus  probancU  rests  upon  the  defendant.  It  is  to  be 
observed,  however,  that  a  distinction  has  been  taken  between  the 
absolute  guaranty  of  a  promissory  note,  or  a  sum  ascertained  and 
certain,  and  a  letter  of  credit,  with  a  guaranty  which  requires 
acceptance  and  notice;  and  what  is  here  said  is  to  be  restricted  to 
that  class  of  cases  to  which  the  one  before  the  court  properly 
belongs. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgment  affirmed. 


[*492]   *John   Evans,   appellant,   v.    Henry   W.   Merriweather, 

appellee. 

Appeal  from  O^eene. 

The  lansruage  of  all  the  authorities  is,  that  water  flows  in  its  natural  course,  and  should  be 
permitted  to  flow,  so  that  all  tlirough  whose  lands  it  naturally  flows  may  enjoy  the 
privilege  of  using  it.  The  property  in  the  water,  by  virtue  of  the  riparian  ownership, 
IS  in  its  nature  usufructuary,  and  consists,  in  general,  not  so  much  of  the  fluid  itself  as 
of  the  advantage  of  its  mipetus. 

A  riparian  proprietor,  tliough  he  has  an  undoubted  right  to  use  the  water  of  a  stream,  for 
hydrauhe  and  manufacturing  purposes,  must  so  use  it  as  to  do  no  injury  to  any  other 
riparian  proprietor,  (o) 

Each  riparian  proprietor  Ls  bound  to  make  such  a  use  of  running  water  as  to  do  as  httle 
injury  to  those  below  him  as  is  consistent  with  a  valuable  benefit  to  himself. 

(a)  Accord  Plumleigh  v.  Dawson,  1  Gil.,  544;  Hill  v.  Ward,  2  Gil.,  285;  Canal  T)-ustees  v 
Haven,  .5  Gil.,  548;  Rockwell  v.  Baldwin,  53  111.,  19. 
As  to  diversion  of  surface  water,  see  Laney  v.  Jasper,  3fl  111..  46,  and  Bailey's  note. 
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Where  the  stream  is  small,  and  does  not  furnish  water  more  than  sufficient  to  supply  the 
natural  wants  of  the  different  proprietors  living  on  it,  none  of  the  proprietors  can  use 
the  water  fcir  either  ii-rig-ation  or  manufactures. 

Where  the  water  of  a  stream  is  not  wanted  to  supply  natural  wants,  and  there  is  not  suf- 
ficient for  each  proijrietor  living  on  the  stream  to  carry  on  his  manufacturing  pur- 
poses, and  there  is  no  contract  or  grant,  neither  proprietor  has  a  right  to  use  all  the 
water;  all  have  a  right  to  participate  in  its  benefit,  and  an  action  will  lie  against  a 
party  who  diverts  or  consumes  the  whole  of  the  stream. 

Where  all  have  a  right  to  participate  in  a  common  benefit,  and  no  one  can  have  an  exclu- 
sive enjoyment,  no  rule,  from  the  very  nature  of  the  case,  can  be  laid  down,  as  to  how 
much  each  may  use,  without  infringing  upon  the  rights  of  others.  In  such  cases,  it 
must  be  left  to  the  jury  to  determine  whether  the  party  complained  of  has  used,  under 
all  the  circumstances,  more  than  his  just  proportion. 

Where  an  upper  riparian  proprietor  forbade  his  workmen  to  divert  a  stream,  upon  which 
his  steam  mill  was  situated,  and  one  of  them  built  a  dam  across  it.  near  the  mill,  and 
diverted  it  for  the  use  of  the  mill,  and  the  proprietor  lived  only  about  half  a  mile  off, 
and  was  often  at  the  mill :  Held,  that  a  jury  might  fairly  infer  that  he  was  conversant 
with  the  manner  with  which  his  mill  was  supplied  with  water,  and  that  he  either  coun- 
termanded his  instructions  or  acquiesced  in  the  construction  of  the  dam,  after  it  was 
erected. 

Where  a  party  avails  himself  of  the  illegal  act  of  his  servant,  the  law  presumes  he  author- 
ized it. 

Whei-e  the  damages  are  small,  and  justice,  upon  the  whole,  has  been  done,  the  Supreme 
Com-t  ought  not  to  remand  a  cause  to  see  if  a  jury,  upon  another  trial,  would  not  give 
less,  even  if  the  true  principles  which  govern  the  case  were  not  correctly  given  to  the 
jury. 

This  cause  was  heard  in  the  court  below  at  the  April  term,  1839, 
before  the  Hon.  Wm.  Thomas  and  a  jury.  Verdict  and  judgment 
were  rendered  for  the  plaintiff  for  $150  damages.  The  defendant 
appealed  to  this  court. 

C  Walker,  H.  L.  Doyle  and  D.  A.  Smith,  for  the  appellant, 
sited  Angell  on  Water  Courses,  ch.  1,  sec.  4;  3  Kent's  Com.,  444-8; 
Piatt  V.  Johnson  et  al.,  15  Johns.,  213;  Martin  v.  J3igelow,  2  Aiken 
(Vt.),  184;  Merritt  v.  Brinkerhoff,  17  Johns.,  306;  1  East,  106;  17 
Mass.,  508,  510;  2  Kent's  Com.,  259-60;  2  Espinasse's  N.  P., 
Gould's  ed.,  220;  Croft  v.  Allison,  4  Barn.  &  Aid.,  590;  5  N.  H. 
Rep.,  251;  3  Johns.,  64;  Angell  on  Water  Courses,  144;  2  Watts, 
327;  8  Mass.,  136. 

(T.  J.  Hardin  and  S.  T.  Logan,  for  the  appellee,  cited  2  Tuck. 
Com.,  293;  1  Chit.  Blac.  Com.,  343-5,  and  note;  1  Saund. 
Plead.  *andEv.,  407-8;  3  Wils.,  313;  2  Blac.  Com.,  10;  2  [*493] 
Kent's  Com.,  257,  263-4;  3  Kent's  Com.,  3d  ed.,  353-8,  440, 
in  note,  444-5;  1  Chit.  Plead.,  note,  132;  2  Blac.  Com.,  217;  3 
Blac.  Com.,  218,  220-2;  10  Johns.,  241;  17  Johns.,  321;  1  Wils., 
174;  12  Wend.,  331;  Maddox,  129;  3  Caines,  320;  17  Mass.,  289; 
Peake,  489,  492,  notes. 

LocKwooD,  Justice,  delivered  the  opinion  of  the  court:' 
This  was  an  action  on  the  case,  brought  in  the  Greene  Circuit 
Court,  by  Merriweather  against  Evans,  for  obstructing  and  divert- 
ing a  water  coiu'se.  The  plaintiff  obtained  a  verdict,  and  judg- 
ment was  rendered  thereon.  On  the  trial  the  defendant  excepted 
to  the  instructions  asked  for  and  given,  at  the  instance  of  the  plain- 
tiff. The  defendant  also  excepted,  because  instructions  that  were 
asked  by  him,  were  refused.  After  the  cause  was  brought  into 
this  court,  the  parties  agreed  upon  the  following  statement  of  facts, 

'  Caton,  Justice,  did  not  hear  the  argument  in  this  case,  and  gave  no  opinion ; 
and  Douglass,  Justice,  having  been  of  counsel,  likewise  gave  no  opinion. 
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as  having  been  proved  on  the  trial,  to  wit:  "It  is  agreed  between 
the  parties  to  this  suit,  that  the  following  is  the  statement  of  facts 
proved  at  the  trial  in  this  case,  and  that  the  same  shall  be  consi- 
dered as  part  of  the  record  by  the  court,  in  the  adjudication  of  this 
cause.  Smith  and  Baker,  in  1834,  bought  of  T.  Carlin  six  acres  of 
land,  through  which  a  branch  ran,  and  erected  a  steam  mill  thereon. 
They  depended  upon  a  well  and  the  branch  for  water  in  running 
their  engine.  About  one  or  two  years  afterwards,  John  Evans 
bought  of  T.  Carlin  six  acres  of  land,  on  the  same  branch,  above 
and  immediately  adjoining  the  lot  owned  by  Smith  &  Baker,  and 
erected  theron  a  steam  mill,  depending  upon  a  well  and  the  branch 
for  water  in  running  his  engine, 

"Smith  &  Baker,  after  the  erection  of  Evans'  mill,  in  1836  or 
1837,  sold  the  mill  and  appurtenances  to  Merriweather,  for  about 
$8,000.  Evans'  mill  was  supposed  to  be  worth  |1 2,000.  Ordinarily 
there  was  an  abundance  of  water  for  both  mills;  but  in  the  fall  of 
1837,  there  being  a  drought,  the  branch  failed,  so  far  that  it  did 
not  afford  water  sufficient  to  run  the  upper  mill  continually.  Evans 
directed  his  hands  not  to  stop,  or  divert  the  water,  in  the  branch ; 
but  one  of  them  employed  about  the  mill  did  make  a  dam  acrosa 
the  branch,  just  below  Evans'  mill,  and  thereby  diverted  all  the 
water  in  the  branch  into  Evans'  well.  Evans  was  at  home,  half  a 
mile  from  the  mill,  and  was  frequently  about  his  mill,  and  evidence 
was  introduced  conducing  to  prove  that  he  might  have  known  that 
the  water  of  the  branch  was  diverted  into  his  well.  After  the 
diversion  of  the  water  into  Evans'  well,  as  aforesaid,  the  branch 
went  dry  below,  and  Merriwoather's  mill  could  not  and  did  not  run, 
in  consequence  of  it,  more  than  one  day  in  a  week,  and  was  then 
supplied  with  water  from  his  well.     Merriweather  then  brought 

this  suit,  in  three  or  four  weeks  after  the  putting  of  the 
[*494]    *dam  across  the  branch  for  the  diversion  of  the  water,  and 

obtained  a  verdict  for  $150.  This  suit,  it  is  admitted,  is 
the  first  between  the  parties  litigating  the  right  as  to  the  use  of  the 
water.  It  is  further  agreed,  that  the  branch  afforded  usually  suffi- 
cient water  for  the  supply  of  both  mills,  without  materially  affect- 
ing the  size  of  the  current,  though  the  branch  was  not  depended 
upon  exclusively  for  that  purpose.  Furthermore,  that  at  the  time 
of  the  grievances  complained  of  by  the  plaintiff  below,  the  defend- 
ant had  water  hauled  in  part  for  the  supply  of  his  boilers.  That 
the  dam  was  made  below  the  defendant's  well,  across  the  branch, 
which  diverted  as  well  the  water  hauled  and  jjoured  out  into  the 
branch  above  the  well,  as  the  water  of  the  branch,  into  the  defend- 
ant's well. 

"Hardin  &  Logan, 

for  MerriioeatTier. 
"Shields  &  Smith, 

for  Evans." 

Upon  this  state  of  facts,  the  question  is  presented,  as  to  what 
extent  riparian  proprietors,  upon  a  stream  not  navigable,  can  use 
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the  water  of  such  stream  ?  The  branch  mentioned  in  the  agreed 
statement  of  facts,  is  a  small  natural  stream  of  water,  not  furnish- 
ing, at  all  seasons  of  the  year,  a  supply  of  water  sufficient  for  both 
mills.  There  are  no  facts  in  the  case  showing  that  the  water  is 
wanted  for  any  other  than  milling  purposes,  and  for  those  purposes 
to  be  converted  into  steam,  and  thus  entirely  consumed.  In  an 
early  case  decided  in  England,'  it  is  laid  down  that  "A  water 
course  begins  '  ex  jure  9)  aturce,^  and  having  taken  a  certain  course 
naturally,  can  not  be  diverted."  The  language  of  all  the  authori- 
ties is,  that  water  flows  in  its  natural  course,  and  should  be  per- 
mitted thus  to  flow,  so  that  all  through  whose  land  it  naturally 
flows,  may  enjoy  the  privilege  of  using  it.  The  property  in  the 
water,  therefore,  by  virtue  of  the  riparian  ownership,  is  in  its  nature 
usufructuary,  and  consists,  in  general,  not  so  much  of  the  fluid 
itself,  as  of  the  advantage  of  its  impetus.^  A  riparian  proprietor, 
therefore,  though  he  has  an  undoubted  right  to  use  the  water  for 
hydraulic  or  manufacturing  purposes,  must  so  use  it  as  to  do  no 
injury  to  any  other  riparian  proprietor.  Some  decisions,  in  laying 
down  the  rights  of  riparian  proprietors  of  water  courses,  have  gone 
so  far  as  to  restrict  their  right  in  the  use  of  water  flowing  over  their 
land,  so  that  there  shall  be  no  diminution  in  the  quantity  of  the 
water,  and  no  obstruction  to  its  course.  The  decisions  last  referred 
to  can  not,  however,  be  considered  as  furnishing  the  true  doctrine 
on  this  subject.  Mr.  Justice  Storey,  in  delivering  the  opinion  of 
the  court,  in  the  case  of  Ti/ler  v.  Wilkinson,^  says,  "I  do  not  mean 
to  be  understood  as  holding  the  doctrine  that  there  can  be  no  dimi- 
nution whatever,  and  no  obstruction  or  impediment  whatever,  by  a 
riparian  proprietor  in  the  use  of  water  as  it  flows;  for  that  would 
be  to  deny  any  valuable  use  of  it.  There  may  be,  and  there 
must  be,  *of  that  which  is  common  to  all,  a  reasonable  use.  [*495] 
The  true  test  of  the  principle  and  extent  of  the  use  is, 
whether  it  is  to  the  injury  of  the  other  proprietors  or  not.  There 
may  be  diminution  in  quantity,  or  a  retardation  or  acceleration  of 
the  natural  current,  indispensable  for  the  general  and  valuable  use 
of  the  Avater,  perfectly  consistent  with  the  use  of  the  common  right. 
The  diminution,  retardation,  or  acceleration,  not  positively  and 
sensibly  injurious,  by  diminishing  the  value  of  the  common  right, 
is  an  implied  element  in  the  right  of  using  the  stream  at  all.  The 
law  here,  as  in  many  other  cases,  acts  with  a  reasonable  reference 
to  public  convenience  and  genei*al  good,  and  is  not  betrayed  into  a 
narrow  strictness,  subversive  of  common  use,  nor  into  an  extrava- 
gant looseness,  which  would  destroy  private  rights."  The  same 
learned  judge  further  says,  "That  of  a  thing  common  by  nature, 
there  may  be  an  appropriation  by  general  consent  or  grant.  Mere 
priority  of  appropriation  of  running  water,  without  such  consent  or 
grant,  confers  no  exclusive  right."     This  doctrine  is  fully  sustained 

1  Bulstrode,  339. 

2  2  Barn  &  Cres.,  510;  Angell  on  "Water  Courses,  11. 
8  4  Mason,  400. 
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by  English  and  American  cases. '  In  the  case  of  Arnold  v.  Foot,^ 
it  was  held,  where  a  defendant  had  diverted  the  water  from  a  spring 
rising  on  his  land,  to  irrigate  his  meadow,  "  that  he  had  a  right  to 
use  so  much  as  is  necessary  for  his  family  and  his  cattle,  but  he 
has  no  right  to  use  it  for  irrigating  his  meadow,  if  thereby  he 
deprive  the  plaintiff  of  the  reasonable  use  of  the  water  in  its  natural 
channel." 

Each  riparian  proprietor  is  bound  to  make  such  a  use  of  running 
water  as  to  do  as  little  injury  to  those  below  him  as  is  consistent 
with  a  valuable  benefit  to  himself.  The  use  must  be  a  reasonable 
one.  Now  the  question  fairly  arises,  is  that  a  reasonable  use  of 
running  water  by  the  upper  proprietor,  by  which  the  fluid  itself  is 
entirely  consumed  ?  To  answer  this  question  satisfactorily,  it  is 
proper  to  consider  the  wants  of  man  in  regard  to  the  element  of 
water.  These  wants  are  either  natural  or  artificial.  Natural  are 
such  as  are  absolutely  necessary  to  be  supplied,  in  order  to  his  exis- 
tence. Artificial,  such  only  as,  by  supplying  them,  his  comfort  and 
prosperity  are  increased.  To  quench  thirst,  and  for  household  pur- 
poses, water  is  absolutely  indispensable.  In  civilized  life,  water 
for  cattle  is  also  necessary.  These  wants  must  be  supplied,  or  both 
man  and  beast  will  pei-ish. 

The  supply  of  man's  artificial  wants  is  not  essential  to  his  exist- 
ence; it  is  not  indispensable;  he  could  live  if  water  was  not 
employed  in  irrigating  lands,  or  in  propelling  his  machinery.  In 
countries  differently  siUiated  from  ours,  with  a  hot  and  arid  climate, 
water  doubtless  is  absolutely  indispensable  to  the  cultivation  of  the 
soil,  and  in  them,  water  for  irrigation  would  be  a  natural  want. 
Here  it  might  increase  the  products  of  the  soil,  but  it  is  by  no 

means  essential,  and  can  not,  therefore,  be  considered  a 
[*496]   natural  want  of  man.     *So  of  manufactures,  they  promote 

the  prosperity  and  comfort  of  mankind,  but  can  not  be  con- 
sidered absolutely  necessary  to  his  existence;  nor  need  the  machin- 
ery which  he  employs  be  set  in  motion  by  steam. 

From  these  premises  would  result  this  conclusion:  that  an  indi- 
vidual owning  a  spring  on  his  land,  from  which  water  flows  in  a 
current  through  his  neighbor's  land,  would  have  the  right  to  use 
the  whole  of  it,  if  necessary  to  satisfy  his  natural  wants.  He  may 
consume  all  the  water  for  his  domestic  purposes,  including  water 
for  his  stock.  If  he  desires  to  use  it  for  irrigation  or  manufactures, 
and  there  be  a  lower  propi-ietor  to  whom  its  use  is  essential  to  sup- 
ply his  natural  wants,  or  for  his  stock,  he  must  use  the  water  so  as 
to  leave  enough  for  such  lower  proprietor.  Where  the  stream  is 
small,  and  does  not  supply  water  more  than  sufticient  to  answer 
the  natural  wants  of  the  different  pro]M-ietors  living  on  it,  none  of 
the  proprietors  can  use  the  water  for  either  irrigation  or  manufac- 
tures. So  far,  then,  as  natural  wants  are  concerned,  there  is  no 
diflSculty  in  furnishing  a  rule  by  which  riparian  proprietors  may 
use  flowing  water  to  supply  such  natural  wants.  Each  proprietor 
in  his  turn  may,  if  necessary,  consume  all  the  water  for  these  pur- 

1  Angell  on  Water  Courses,  23.  2  12  Wend.,  330. 
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poses.  But  where  the  water  is  not  wanterl  to  supply  natural  wants 
-and  there  is  not  sufficient  for  each  proprietor  living  on  the  stream, 
to  carry  on  his  manufacturing  purposes,  how  shall  the  water  be 
divided  ?  We  have  seen  that,  witliout  a  contract  or  grant,  neither 
has  a  right  to  use  all  the  water;  all  have  a  right  to  particijjate  in  its 
benefits.  Where  all  have  a  right  to  participate  in  a  common  bene- 
fit, and  none  can  have  an  exclusive  enjoyment,  no  rule,  from  the 
very  nature  of  the  case,  can  be  laid  down,  as  to  how  much  each 
may  use  without  infringing  upon  the  rights  of  others.  In  such 
cases,  the  question  must  be  left  to  the  judgment  of  the  jury,  whether 
the  party  complained  of  has  used,  under  all  the  circumstances,  more 
than  his  just  proportion. 

It  appears,  from  the  facts  agreed  on,  that  Evans  obstructed  the 
water  by  a  dam,  and  diverted  the  whole  into  his  well.  This  diver- 
sion, according  to  all  the  cases,  both  English  and  Amei-ican,  was 
clearly  illegal.  For  this  diversion,  an  action  will  lie.  It,  however, 
was  contended  that  Evans  forbade  the  construction  of  the  dam,  by 
which  the  water  was  diverted  into  his  well.  If  a  servant  do  an  act 
against  the  consent  of  the  mastei",  the  latter  is  not  liable.  In  this 
case,  however,  a  jury  might  fairly  infer  from  the  fact,  that  as 
Evans  lived  near  the  mill  and  Avas  frequently  at  it,  he  must  have 
been  conversant  with  the  manner  in  which  his  mill  was  supplied  with 
water,  and  that  he  either  countermanded  the  instructions  or  acqui- 
esced in  the  construction  of  the  dam,  after  it  was  erected.  Having 
availed  himself  of  the  illegal  act  of  his  servant,  the  law  presumes 
he  authorized  it.  Having  arrived  at  the  conclusion  that  an  action 
will  lie  in  behalf  of  Merriweather  against  Evans,  for  obstructing 
and  diverting  the  water  course  mentioned  in  the  plaintiff's 
*declaration,  I  have  not  deemed  it  necessary  to  examine  the  [*497] 
instructions  given  by  the  court,  to  see  if  they  accord  with 
the  principles  above  laid  down.  Having  decided  that  the  plaintiff 
below  has  a  right  to  recover  on  the  facts,  whether  the  instructions 
were  right  or  wrong  would  not  vary  that  result.  It  is  possible  that 
if  the  true  principles  which  govern  this  action  had  been  correctly 
given  to  the  jury,  the  damages  might  have  been  either  less  or  more 
than  the  jury  have  given;  but  in  this  case,  as  the  damages  are 
small,  the  court  ought  not,  where  justice  has  upon  the  whole  been 
done,  to  send  the  case  back,  to  see  if  a  jury,  upon  another  trial, 
would  not  give  less. 

For  these  reasons  I  am  of  opinion  that  the  judgment  ought  to 
be  affirmed,  with  costs. 

Judgment  affirmed. 
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William  H.  W.  Cushman,  appellant,  v.  John  Dement,  appellee^ 

Appeal  from  LaSalle. 

A  blank  indorsement  of  a  promissory  note, at  the  time  of  its  execution,  is  prima  facie  evi- 
dence of  a  liability  in  the  capacity  of  guarantor,  and  operates  as  authority  toaSona 
fide  holder  to  fill  up  the  indorsement,  by  writing  a  guaranty  over  the  signature.  This 
legal  presumption  is  liable  to  be  rebutted  by  parol  proof.  But  proof  that  the  indorser 
wrote  his  name  for  the  purpose  of  becoming  liable  as  security  that  the  makers  should 
be  responsible  for  the  payment  of  the  note,  and  that  he  refused  to  sign  as  a  maker^ 
•  does  not  rebut  it.  (a) 

This  cause  was  heard  in  the  court  below  at  the  May  term,  1842^ 
before  the  Hon.  Thomas  Ford. 

S.  G.  Cotton  and  B.  C.  Cook,  for  the'appellant,  contended: 

1.  The  plaintiff  ought  not  to  have  suffered  a  tei'm  to  pass,  after 
the  money  fell  due,  without  a  prosecution  of  the  makers  of  the 
note:     Moakly  v.  Riggs,  19  Johns.,  69;  Kies  v.  Tifft,  1  Cowen,  98. 

2.  In  the  absence  of  proof  of  a  special  undertaking,  a  blank 
indorsement  is  supposed  to  be  on  the  responsibility  of  the  payee •_ 
Tillman  v.  Wheeler,  17  Johns,,  328;  1  Salk.,  132. 

3.  The  defendant,  indorsing  first  in  point  of  time,  is  to  be  con- 
sidered second  indorser:     Herrick  v.  Carman,  12  Johns.,  159. 

4.  The  defendant  is  only  liable  according  to  the  terms  of  his 
undertaking  at  the  time  he  indorsed  the  note:  Smith  v.  Finch,  2 
Scam.,  321;  Dean  v.  Hall,  17  Wend.,  220;  Curtis  v  Smallman,  14 
Wend.,  231;    Com2)ton  v  McN'air,  1  Wend.,  457. 

They  also  cited  Boyd  v.  Cleveland,  4  Pick.,  525;  Hayes  v.  Gor- 
ham,  et  al.,  2  Scam.,  429. 

0.  Peters,  J.  V.  A.,  and  A.  Jibes,  for  the  appellee: 
[*498]  *The  indorsement  being  in  blank,  the  legal  effect  is  to 
charge  the  defendant  as  a  guarantor  of  the  payment,  upon 
proof  that  he  made  the  indorsement  for  the  purpose  of  giving  the 
makers  credit  with  the  payee:  Nelson  v.  Dubois,  13  Johns.,  175; 
Campbell  v  Butler,  14  Johns.,  349.  Both  cases  recognized:  Smith 
V.  Finch,  2  Scam.,  32. 

It  was  competent  for  the  payee  to  fill  up  the  indorsement  accord- 
ing to  the  contract. 

It  being  a  guaranty  of  the  payment,  neither  suit,  presentment, 
nor  notice  is  necessary:  Hough  v.  Gray,  19  Wend.,  202,  and  case- 
there  cited;  Allen  v  Bightmere,  20  Johns.,  365. 

They  also  cited  Eldredge  et  al.  v.  Huntington,  2  Scam.,  535. 

Douglass,  Justice,  delivered  the  opinion  of  the  court:  ' 

This  was  an  action  of  assumpsit,  by  Dement  against  Cushman, 

>  Caton,  Justice,  having  been  of  counsel,  and  Semple,  Justice,  not  liaving 
heard  the  argument,  gave  no  opinion. 

(o)  Camden  v.  McKoy,  ante,  437,  and  notes. 
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in  the  LaSalle  Circuit  Court.  The  declaration  contains  various 
counts;  some  declaring  against  the  defendant  as  maker  of  a  promis- 
sory note,  and  others  as  guarantor,  with  the  usual  common  counts. 
A  jury  was  dispensed  with,  and  a  trial  had  by  the  court,  upon  the 
general  issue  pleaded,  and  a  verdict  rendered  for  the  plaintiff  for  so 
much  of  the  note  as  remained  unpaid.  A  motion  for  a  new  trial 
was  made  and  overruled,  and  judgment  entered  upon  the  verdict. 
The  note,  credits,  indorsements  and  all  the  evidence  are  embraced 
in  the  bill  of  exceptions;  from  which  it  appears  that  Eager  &  Hill 
executed  to  Dement  their  promissory  note,  dated  May  29th,  ISSV, 
for  $848.00,  payable  six  months  from  date,  and  that  Cushman,  at  the 
same  time,  wrote  his  name  on  the  back  of  the  note.  The  bill  of 
exceptions  says  it  was  proved  by  a  witness  that  the  defendant 
admitted  to  the  witness,  that  the  note  was  given  for  a  lot  of  cattle 
sold  and  delivered  by  the  plaintiffs  to  the  makers  of  the  note;  that 
the  plaintiff  refused  to  sell  the  cattle  to  the  makers  without  secur- 
ity, and  that  the  defendant  indorsed  the  note  in  blank,  at  the  time 
of  making  the  same,  for  the  benefit  of  the  makers;  but  that  witness 
did  not  understand  from  Cushman  the  precise  nature  of  his  respon- 
sibility, further  than  as  above  stated.  The  indorsement  was 
filled  up  before  trial.  The  defendant  then  moved  for  a  nonsuit, 
which  was  overruled;  and  the  defendant  then  called  a  witness  who 
testified  that  he  was  present  when  the  defendant  indorsed  the  note; 
that  the  plaintiff  wanted  the  defendant  to  put  his  name  as  maker; 
that  the  defendant  refused  to  do  so,  and  said  he  would  only  become 
liable  as  security  that  Eager  &  Hill  should  be  responsible  for  the 
payment  of  the  note,  or  something  of  that  kind.  Witness  under- 
stood that  Cushman  meant  to  be  liable  that  they  should  be  good 
for  the  note,  when  it  became  due.  The  defendant  offered  to  prove 
that  a  judgment  had  been  obtained  on  the  note  against  the 
makers,  execution  issued  *thereon,  and  levied  on  real  estate  [*499] 
sufiicient  to  satisfy  the  judgment,  which  was  objected  to, 
and  the  objection  sustained,  and  no  exception  taken  to  the  opinion 
of  the  coiart.  The  court  then  declared  that  the  whole  evidence 
showed  that  the  defendant  intended  to  become  responsible  for  the 
payment  of  the  note,  in  case  the  makers  did  not  pay  the  same,  ^nd 
found  for  the  plaintiff  the  amount  due  on  the  note. 

The  defendant  has  appealed  to  this  court,  and  assigned  for  error 
the  decisions  of  the  court  below: 

First.     In  overruling  the  motion  for  a  nonsuit; 

Second.     In  finding  the  issue  for  the  plaintiff; 

Third.     In  overruling  the  motion  for  a  new  trial; 

Fourth.     In  rendering  judgment  for  the  plaintiff. 

We  have  decided,  at  the  present  term,  in  the  case  of  Camden  et 
al.  V.  McKoy  et  al.,'  that  a  blank  indorsement  of  a  promissory 
note,  at  the  time  of  the  execution,  is  prima  facie  evidence  of  a 
liability  in  the  capacity  of  guarantor,  and  operates  as  authority  to  a 
bona  fide  holder  to  fill  up  the  indorsement,  by  writing  a  guaranty 
over  the  signature.     This  legal  presumption  is  liable  to  be  rebutted 

1  Ante,  437. 
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by  parol  proof,  as  has  been  attempted  in  this  case.  Bnt  the  Circuit 
Court  was  of  opinion  that  the  whole  evidence  showed  the  defend- 
ant intended  to  become  responsible  for  the  payment  of  the  note,  in 
case  the  makers  did  not  pay  it,  when  due;  and  we  think  the  evi- 
dence fully  sustains  the  verdict.  The  judgment  of  the  court  below 
was  correct  upon  each  of  the  points  raised  by  the  assignment  of 
errors. 

The  judgment  is  affirmed,  with  costs. 

Judgment  affirmed. 


Osmond  C.  Tiffany  et  al.,  plaintiff^  in  error,  v.  Sidney  Breese, 
defendant  in  error. 

Ih'ror  to  Sangamon. 

Where  a  summons  against  two  defendants  was  returned  served  on  one  only,  and  no  men- 
tion was  made  of  the  other  defendant  in  the  sheriff's  return,  and  judgment  was  ren- 
dered against  the  defendant  who  was  served  witli  the  summons,  and  no  order  for  a 
scire  facias  was  taken  against  the  other:  Held,  that  a  scire  facias  might  issue  against 
the  other  defendant,  at  any  time,  without  an  order  of  court,  (o) 

The  proceedings  in  this  cause,  in  the  Sangamon  Circuit  Court, 
were  had  at  the  November  term,  1841,  before  the  Hon,  Samuel  H. 
Treat. 

The  judgment  against  Afflick  was  for  $1,495.06,  by  agreement, 
with  stay  of  execution  for  six  months. 

[*500]  L.  Trumbull,  for  the  plaintiffs  in  error,  cited  R.  L.,  487, 
sec.  4;  Gale's  Stat.,  530;  1  Missouri,  16;  3  Marsh.,  176;  3 
Monroe,  202;  4  Monroe,  114,  129;  2  Marshall,  249;  2  Saund.,  72; 
Tidd's  Pract.,  1007,  1009,  1036;  Laws  of  Ala.,  488-9;  Smith  v. 
Slakeney,  8  Porter,  128. 

J.  Shields  and  S.  T.  Logan,  for  the  defendant  in  error,  cited 
2  Johns.,  89;  1  Johns.,  59;  6  Blackf.,  106,  388. 

Treat,  Justice,  delivered  the  opinion  of  the  court:' 
An  action  of  assumpsit  was  instituted  in  the  Clinton  Circuit 
Court,  by  Tiffany,  Duvall  &  Co.,  against  Thomas  B.  Afflick  and 
Sidney  Breese,  to  recover  the  amount  of  a  promissory  note  made 
by  Afflick  &  Breese  as  partners.  A  summons  was  issued  return- 
able to  the  March  term,  1839,  on  which  the  sheriff  made  return  of 
service  on  Afflick,  but  no  return  of  any  kind  as  to  Breese.     At  that 

*  ScATES,  Caton,  and  Semple,  Justices,  did  not  hear  the  argument  in  this 
case,  and  gave  no  opinion. 

(a)  AsctVe/ocias  to  make  a  defendant  a  party  to  a  judgment  already  obtained  against 
his  co-defendant,  is  merely  a  continuance  of  the  action  against  the  defendant  who  was 
not  served  with  the  original  process:  Ryder  v,  Olover,  post,  547;  and  in  such  case  the  writ 
Is  a  summons,  and  nothing  more:    Coursen  v.  Hixon,  78  111.,  339. 
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term,  the  default  of  Afflick  was  entered,  and  judgment  rendered 
against  him  for  the  amount  due  on  the  note,  but  no  order  was  made 
for  a  scire  facias  against  Bi-eese.  In  January,  1841,  the  plaintiffs 
8ued  out  of  the  clerk's  office  a  summons,  in  the  nature  of  a  scire 
facias,  to  make  Breese  a  party  to  the  judgment  rendered  against 
Afflick,  which  was  returned  duly  served.  By'consent,  a  change  of 
venue  was  had  to  Sangamon  county,  where  the  defendant  moved 
the  court  to  quash  the  scire  facias,  because  there  was  no  return  as 
to  him,  on  the  original  summons,  and  because  the  scire  facias  was 
issued  without  authority,  the  court  having  made  no  order  for  its 
issuance.  The  motion  was  sustained  by  the  court,  and  the  scire 
facias  quashed. 

This  decision  is  now  assigned  for  error.  It  was  perhaps  irregular 
to  render  judgment  against  Afflick,  when  there  was  no  return  on 
the  process  as  to  his  co-defendant.  If,  however,  this  be  an  irregu- 
larity, it  can  not  be  inquired  into  when  it  arises  collaterally,  but 
must  be  taken  advantage  of,  by  the  party  who  is  injured  by  it,  by 
appeal,  or  writ  of  error.  Breese  is  not  injured,  and  should  not  in 
this  proceeding  be  permitted  to  question  the  regularity  of  the  judg- 
ment. Whether  regular  or  not,  the  judgment  is  binding  until  set 
aside  or  reversed,  and  is  a  sufficient  foundation  for  the  issuing  of  a 
scire  facias  under  our  statute.  Breese  was  not  served  with  the 
original  process,  and  consequently  was  not  before  the  court,  and 
we  are  of  the  opinion,  that  the  omission  of  the  sheriff  to  make  any 
return  as  to  him,  should,  for  the  purposes  of  the  present  proceed- 
ing, be  regarded  as  equivalent  to  the  return  of  no?i  est  inventus. 

The  other  question,  whether  the  scire  facias  was  properly  issued 
by  the  clerk,  without  an  order  of  the  court,  depends  upon  the  con- 
struction to  be  given  to  the  fourth  section  of  the  practice 
act.'  *That  section  provides,  that  in  cases  where  there  are  [*501] 
several  defendants,  a  part  only  of  whom  are  served  with  pro- 
cess, and  the  rest  not  found,  judgment  may  be  rendered  against 
those  before  the  court,  and  declares  that  "  the  plaintiff  or  plaintiffs 
may,  at  any  time  afterwards,  have  a  summons,  in  the  nature  of  a 
scire  facias,  against  the  defendant  or  defendants  not  served  with 
the  first  process  as  aforesaid,  to  cause  him,  her,  or  them,  to  appear 
in  the  said  court,  and  show  cause  why  he,  she,  or  they  should  not 
be  made  a  party  to  such  judgment,  and  the  court  shall,  thereupon, 
proceed  to  hear  and  determine  the  matter  in  the  same  manner  as  if 
such  defendant  or  defendants  had  been  originally  summoned  or 
brought  into  court;  and  such  defendant  or  defendants  shall  be 
allowed  the  benefit  of  any  payment  which  may  have  been  made, 
on  the  judgment  before  recovered,  and  the  judgment  of  the  court 
against  the  defendant  or  defendants,  in  such  case,  shall  be  that  the 
plaintiff  or  plaintiffs  recover  against  such  defendant  or  defendants, 
together  with  the  defendant  or  defendants  in  the  former  judgment, 
the  amount  of  his  debt  or  damages,  as  the  case  may  be."  At  com- 
mon law,  where  several  defendants  were  sued  in  one  action,  on  a 
joint  undertaking,  the  plaintiff  was  not  permitted  to  take  judgment 

»R  L.,  487;  Gale's  Stat.,  530. 
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against  any,  until  all  were  served  with  process,  or  until  those  who 
could  not  be  served  with  process,  Avere  proceeded  against  to  out- 
lawry. Our  statute  has  substituted  the  return  of  non  est  inventus, 
for  that  of  outlawry,  and  so  far  changed  the  common  law  as  to 
authorize  judgment  to  be  rendered  against  the  defendants  who  are 
in  court  by  the  service  of  process;  and  if  the  plaintiff  desires  to 
proceed  further  against  the  other  defendants,  he  is  permitted  to  do 
so,  by  suing  out  a  scire  facias,  and  making  them  parties  to  the 
judgment  he  has  already  obtained. 

It  was  insisted  on  the  argument  that  the  plaintiff,  to  entitle  him 
to  this  process,  must  obtain  from  the  court  an  order  for  it,  at  the 
time  that  he  takes  his  judgment,  and  in  this  way  continue  the  case 
on  the  docket;  and  if  he  fails  to  do  this,  he  elects  to  discontinue 
the  suit  as  to  the  defendants  not  before  the  court,  and  rely  solely 
on  the  judgment  for  the  collection  of  his  debt.  The  usual  practice, 
on  the  circuit,  has  been  for  the  j^laintiff,  at  the  time  he  obtains 
judgment,  to  ask  for  an  order  that  a  scii'e  facias  issue  against  the 
defendants  who  are  not  served  with  the  original  process.  This 
practice  is  certainly  correct  and  convenient.  It  indicates  the  inten- 
tion of  the  plaintiff  to  proceed  further  with  his  suit,  and  the  order 
is  an  authority  to  the  clerk  to  issue  the  process.  But  we  do  not 
think  that,  by  omitting  to  obtain  this  order,  he  is  precluded  from 
afterwards  suing  out  the  scire  facias.  Such  a  rule  would  do  vio- 
lence to  the  provisions  of  the  act  before  referred  to.  Its  language 
is,  that  "  the  plaintiff  may,  at  any  time  afterwards,  have "  this 
process.  Its  meaning  is  clear  and  obvious.  He  is  entitled  to  the 
process  of  scire  facias,  as  much  as  the  process  of  summons,  at  the 
commencement  of  the  suit,  and  either  may  issue  in  vaca- 
[*502]  tion,  without  *any  previous  order  of  the  court,  made  while 
in  session.  No  good  reason  has  been  shown  why  the  plain- 
tiff should  be  required  to  obtain  this  previous  order  of  the  court, 
before  suing  out  the  scire  facias.  He  may  proceed  by  execution  to 
collect  the  judgment  already  rendered,  and,  if  successful,  the  neces- 
sity for  the  scire  facias  is  superseded.  If  he  ascertains  that  his 
debt  can  not  be  collected  in  that  way,  he  may  then  procure  the 
scire  facias,  and  bring  into  court  the  other  defendants,  for  the  pur- 
pose of  making  them  parties  to  the  judgment,  and  liable  to  pay  it. 
The  defendant  thus  brought  into  court  can  not  comphiin  of  the 
delay  occasioned  by  the  attempt  to  collect  the  debt  from  his  co- 
defendant.  He  is  not  injured  by  the  delay,  for  none  of  his  rights 
are  concluded.  He  can  interpose  any  defense  that  he  had  at  the 
time  of  the  first  judgment,  and  any  that  has  arisen  since;  and  he 
has  the  benefit  of  all  collections  made  by  the  sheriff  on  the  judg- 
ment, or  payments  by  his  co-defendants. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  costs,  and 
the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 
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John  D.  Owings,  plaiatiif  in  error,  v.  James   Thompson  et  al.» 
defendants  in  error. 

Error  to  Bandolph. 

Where  a  note  is  given  for  the  purchase  of  land,  in  the  absence  of  any  agreement  that  the 
title  is  good,  nr  that  the  note  shall  not  be  paid,  if  the  title  fail,  and  in  the  absence  of 
fraud,  although  untrue  represenrations  are  in  fact  made  as  to  the  title,  a  failure  of 
title  will  not  constitute  a  failure  of  the  consideration  of  the  note. 

The  principle  clearly  deducible  from  the  uniform  train  of  decisions  in  Illinois  is,  that  it  is 
not  a  sufficient  defense  to  a  note  or  bond,  that  it  was  given  for  the  purchase  of  land, 
and  that  the  purchaser  acquired  no  title,  or  that  there  was  a  defect  or  misrepresenta- 
tion as  to  the  quantity,  quality,  or  location.  It  is  no  matter  what  representations  were 
made  at  the  time  of  purchase,  so  that  they  were  made  in  good  faith,  and  the  transac- 
tion was  not  tainted  with  fraud,  and  there  was  no  agreement  upon  the  subject  of  the 
title,  (a) 

On  a  sale  of  land,  in  the  absence  of  fraud,  and  in  the  absence  of  any  specific  agreement 
for  a  particular  title,  the  purchaser  takes  the  title  at  his  own  risk.  But,  semble,  where 
the  vendor  e.v|)ressly  agrees  to  give  a  specific  title,  whether  there  be  fraud  in  the  case 
or  not,  he  shall  take  the  responsibility  of  that  particular  title,  and  if  he  will  not,  or 
can  not  give  that  title,  he  shall  not  be  permitted  to  collect  the  note  given  in  considera- 
tion of  that  agreement,  and  turn  the  party  round  to  seek  his  remedy  on  the  agree- 
ment, or  his  covenants. 

This  cause  was  heard  in  the  court  below,  at  the  August  term, 
1842,  before  the  Hon.  Sidney  Breese  and  a  jury. 

The  declaration  is  in  debt,  and  contains  eight  counts,  founded 
upon  four  writings  obligatory;  the  four  first  counts  treating  the 
instruments  as  specialties,  the  other  four  as  simple  contracts.  The 
first  plea  sets  forth  that  no  good  or  valuable  consideration  was 
given,  and  extends  to  the  first  and  second  counts.  The  second 
plea  extends  to  the  first  and  second  counts,  and  sets  up  a  failure 
of  consideration  in  this,  that  the  writings  in  said  counts 
*were  given  for  the  purchase  of  certain  lands,  and  that  the  [*503] 
plaintiffs,  acting  as  commissioners  under  an  order  of  the 
court,  at  the  time  of  the  execution  thereof,  represented  that  the 
title  of  said  lands  was  good  and  valid  in  the  heirs  of  one  Spencer 
P.  Atkins,  together  with  Ignatius  Spri gg,  in  whose  behalf  they, 
the  plaintiffs,  acted,  and  that  before  the  said  writings  would  have 
to  be  paid,  they,  the  plaintiffs,  would  make  a  good  title  in  fee 
simple  to  said  lands  to  the  said  Owings,  and  that  the  said  plaintiffs 
had  not  a  good  title  to  the  same.  The  third  plea  extends  to  the 
first  and  second  counts,  and  sets  forth  the  same  facts  as  the  second 
plea,  and  avers  that  the  plaintiffs  had  not  made  a  good  title  to  the 
said  Owings  for  said  lands.  The  fourth  plea  is  a  plea  of  no  con- 
sideration, and  extends  to  the  third  and  fourth  counts.  The  fifth 
and  sixth  pleas  are  similar  to  the  second  and  third,  except  that  the 
representations  and  agreement  to  convey  were  made  to  one  William 
S,  Gardner,  and  except  in  the  description  of  the  lands  to  be  con- 
veyed, and  for  which  the  writings  in  the  third  and  fourth  counts 
were  given.  The  seventh  plea  extends  to  the  fifth,  sixth,  seventh, 
and  eighth  counts,  and  is  7iil  debet.  The  eighth  plea  is  non  est 
factum,  and  extends  to  the  third  and  fourth  counts.  The  plaintiffs 
demurred  to  the  second,  third,  fifth,  and  sixth  pleas,  and  replied  to 

(a)  Doyle  v.  Knapp,  ante,  334,  and  note. 
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the  first  and  fourth  pleas,  that  a  good  consideration  was  given. 
The  defendant  demurred  thereto.  The  demurrer  to  the  second, 
third,  fifth,  and  sixth  pleas  was  sustained,  and  the  demurrer  to  the 
replication  to  the  first  and  fourth  pleas  amended.  Issue  was  taken 
and  a  trial  had  on  the  replication  to  the  first  and  fourth  pleas. 
Verdict  and  judgment  were  rendered  for  the  plaintiffs  for  $1,115.42 
debt,  and  $152.33  damages.  Upon  the  trial  the  defendant,  under 
the  pleas  of  no  consideration,  offei'ed  to  introduce  witnesses  to 
prove  that  the  writings  in  the  first  four  counts  were  given  for  the 
purchase  of  the  lands  in  the  above  pleas  mentioned;  that  they  were 
sold  as  in  said  pleas  alleged;  that  the  said  Sprigg  and  the  heirs  of 
Atkins  had  no  title  to  said  lands;  which  testimony  was  excluded 
by  the  court,  and  the  defendant  excepted. 

The  sustaining  of  the  demurrer  of  the  plaintiffs,  and  the  exclu- 
sion of  the  evidence  of  the  defendant  below,  were  the  points  upon 
which  the  defendant  relied  for  reversal  of  the  judgment. 

Jl  Gillespie  and  I^.  S.  J^chcards,  for  the  plaintiff  in  error: 

As  to  whether  failure  of  consideration  is  a  good  defense  to  a 

note  given  for  land  sold  at  private  sale:     1  Blackf.,  172;  14  Pick., 

295;  2  Peters'  Cond.  R.,  247;  1  Peters,  466;  2  Scam.,  444,  452. 
As  to  whether  defect  of  title  may  be  set  up  when  the  sale  was 

under  authority  of  a  court:     1   Sugden  on  Vend.,  60-4,  marginal 

paging,  479-82;  1  Littell,  244-51. 

Nl  J).  Strong,  for  the  defendants  in  error: 

1.  The  court  will  presume  that  the  commissioners  gave 
[*504]    some  *note,    certificate,    or   memorandum   of    sale.     Such 
memorandum   is   implied  in   every  idea  of  a  sale  of  real 
estate:     2  Caines,  61-2;  2  Johns.,  248. 

2.  In  such  a  memorandum,  all  verbal  representations  made  at 
the  time  of  sale  would  be  merged.  It  is  not  competent,  therefore, 
to  set  up  verbal  representations,  not  fraudulent,  in  regard  to  the 
sale  of  real  estate:     3  Wend.,  459;  1  Wend.,  424. 

3.  There  is  no  implied  warranty  of  title  upon  sales  of  real  estate. 

4.  Still  less  upon  judicial  sales:  5  Peters'  Cond,  R.,  709;  1 
Blackf.,  10. 

5.  Where  there  is  no  implied  warranty,  the  consideration  is 
perfect,  except  in  cases  of  express  warranty  or  fraud:  1  Johns., 
96,  129,  274;  2  Johns.,  179;  4  Johns.,  421;  5  Johns.,  :i54;  1  Scam., 
499;  2  Scam.,  13;  24  Wend.,  102. 

6.  This  was  a  judicial  sale.  The  commissioners  had  no  induce- 
ment to  warrant  title.  They  had  no  means  of  knowing  the  situa- 
tion of  the  title,  biit  such  as  Avere  open  to  the  purchasers.  Their 
authority,  the  extent  of  it,  and  the  situation  of  the  title  was  all 
matter  of  public  record,  and  the  pleas  not  averring  any  express 
warranty  or  fraud,  the  doctrine  of  caveat  emptor  applies,  and  the 
consideration  of  the  notes  has  not  failed, 

7.  Evidence  of  the  failure  of  consideration  is  not  competent 
under  a  plea  of  no  consideration. 

8.  In  the  case  of  Williams  v.  Heed,  cited  by  the  plaintiff  in  error, 
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the  defect  of  title  arose  from  the  guardian's  own  neglect.  It  was 
not  a  judicial  sale,  and  had  been  abandoned.  In  the  cases  in  Sug- 
den,  the  sales  were  not  complete,  and  the  matter  was  still  in  the 
discretion  of  the  court. 

Catox,  Justice,  delivered  the  opinion  of  the  court: 
All  of  the  errors  assigned  in  this  case,  except  the  last,  present 
precisely  the  same  question,  which  arises  on  the  decision  of  the 
court  below  in  sustaining  the  demurrer  to  the  second,  third,  fifth, 
and  sixth  pleas,  and  will  consequently  be  considered  together. 
The  second  and  fifth  pleas  show  that  the  notes,  w^hich  they  attempt 
to  answer,  were  given  for  the  purchase  of  land,  sold  by  the  plain- 
tiffs, as  commissioners  appointed  by  the  court  to  make  the  sale, 
and  that  at  the  time  of  the  sale  the  plaintiff's  represented  that  those 
for  whom  they  acted  had  a  good  title  to  the  land,  and  that  before 
the  notes  would  have  to  be  paid  they  would  make  a  good  title  in 
fee  simple  to  the  same;  and  then  aver,  that  those  whom  the  plain- 
tiffs represented  had  not  a  good  title  to  the  land,  nor  have  since 
had  such  title.  The  third  and  sixth  pleas  contain  the  same  allega- 
tions, except  that  they  omit  the  averment  that  those  for  whom  the 
plaintiff's  acted  had  no  title;  but  they  allege  that  the  plaintiffs  have 
not  conveyed,  etc.  As  no  specific  agreement  is  here  alleged  that 
those  for  whom  the  plaintiffs  below  acted  had  a  good  title,  or  that 
they  would  make  a  good  title  before  the  notes  fell  due,  or 
that  the  defendants  *should  not  be  called  upon  to  pay  the  [*505] 
notes  till  such  title  was  made,  and  as  the  representations  at 
the  time  of  sale  and  execution  of  the  notes  are  not  charged  to  have 
been  fraudulent,  the  question  arises,  whether,  where  notes  are  made 
for  the  purchase  of  land,  in  the  absence  of  any  agreement  that  the 
title  is  good  or  that  the  notes  shall  not  be  paid  if  the  title  fails, 
and  in  the  absence  of  fraud,  although  untrue  representations  are  in 
fact  made  as  to  the  title,  a  failure  of  title  shall  constitute  a  failure 
of  the  consideration  of  the  notes.  This  is  a  question  which  has 
already  been  befoi*e  this  court,  although,  perhaps,  not  in  the  precise 
form  in  which  it  is  here  presented,  and  a  short  review  of  the  case 
found  in  our  own  reports,  without  going  beyond  them,  will  show 
what  the  true  rule  is. 

The  first  case  M'ith  which  I  have  met  is  Snyder  v.  Lofrmnhoise. ' 
In  that  case  Laf  ramboise  had  brought  an  action  of  assumpsit  against 
Snyder,  to  recover  back  the  consideration  paid  for  a  piece  of  land. 
In  the  decision  of  that  case,  Mr.  Justice  Lockwood  says,  "The 
plaintiff's  right  to  recover,  in  this  case,  depends  upon  the  question, 
whether  the  defendant  and  Pen9onneau  were  guilty  of  fraud  in  sell- 
ing the  land  mentioned  in  the  deed.  Even  in  equity  a  vendee  has 
no  remedy  on  the  ground  of  failure  of  title,  if  he  has  no  covenants, 
and  there  is  no  fraud."  Although  this  w^as  not  a  case  Avhere  a 
defense  was  set  up  to  a  note,  for  a  failure  of  consideration,  yet  the 
principles  which  govern  the  two  cases  are  not  very  dissimilar,  and 
the  general  principles  here  laid  down  by  the  court,  as  we  shall  see, 

J  Breese,  26S. 
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are  not  less  applicable  to  the  case  under  consideration.  Even  in 
case  of  personal  property,  it  was  held  '  that  it  is  no  defense  to  a 
note,  that  the  property  for  which  it  was  given  was  deficient,  either 
in  quantity  or  quality,  and  that  the  representations  made  by  the 
seller  were  false  and  untrue,  unless  there  was  also  fraud.  In  that 
case,  Chief  Justice  Wilson  says,  "Every  false  affirmation  does  not 
amount  to  fraud."  To  constitute  fraud,  the  representations  must 
be  known  to  be  false,  and  be  made  with  an  intention  to  deceive. 
It  is  the  intent  to  deceive  that  constitutes  the  very  essence  of  fraud. 

The  next  case  which  I  find  bearing  on  this  point  is  Jfiller  v. 
Howell.'  This  was  a  suit  brought  on  a  note  for  the  sale  of  a  town 
lot.  The  defense  set  up  was,  that  the  plaintiffs,  at  the  time  of  the 
sale  of  the  lot,  publicly  proclaimed  that  they  would,  within  a  given 
time,  build  a  certain  house  and  bridge  in  the  town,  which  they  had 
not  done,  whereby,  etc.  The  court  held  this  to  be  insufficient,  and 
that  to  have  made  out  the  defense,  the  defendant  should  have 
shown  that  the  representations  were  made  deceitfully;  and  in  that 
case,  Mr.  Justice  Lockwood  determined  that  the  matters  set  up  by 
the  defendant  did  not  tend  to  show  a  failure  of  consideration,  and 
adds,  that  "fraud  can  not  exist  without  an  intent  to 
[*506]  *deceive."  The  principles  decided  in  that  case  are  in  per- 
fect accordance  with  the  decisions  referred  to  in  Breese. 

The  same  doctrine  is  recognized  and  fully  sustained  by  this  court 
in  the  case  oi  lih'kkmd  V.  Z/Ott  et  al.^  This  was  an  action  on  a 
promissory  note,  in  defense  of  which  the  defendant  interposed  six 
pleas.  All  of  these  pleas,  except  the  first,  alleged  that  the  note 
was  given  for  certain  lots  in  Jerseyville,  and  that  the  plaintiffs,  at 
the  time  of  the  sale,  pointed  out  to  the  defendant  certain  valuable 
lots,  and  represented  them  to  be  the  lots  sold,  Avhereas  the  lots 
really  sold  were  not  the  ones  pointed  out,  but  were  different  lots, 
and  of  no  value.  The  third,  fifth  and  sixth  pleas  do  not  charge 
that  the  representations  were  fraudulently  made,  but  the  second 
and  fourth  pleas  allege  fraud.  To  all  of  these  pleas  demurrers 
wei'e  interposed.  In  the  decision  of  the  case  Chief  Justice  Wilson 
says,  "  The  third,  fifth  and  sixth  pleas  are  essentially  alike,  and  all 
allege  a  want  of  consideration,  for  the  same  reasons  assigned  in  the 
second  and  fourth  jDleas,  but  neither  of  them  charge  the  plaintiff 
with  fraudulently  or  knowingly  misrepresenting  the  situation  of  the 
lots  sold  to  the  defendant.  The  omission  in  each  of  these  pleas  to 
charge  the  plaintiffs  Avith  fraud  in  the  transaction,  is  a  fatal  defect. 
Without  this  allegation  they  do  not  constitute  a  defense  to  the 
action.  The  demurrers  to  them  were  therefore  properly  sustained. 
The  second  and  fourth  pleas  ai"e  not  very  technically  drawn,  but 
they  charge,  in  terms  sufficiently  clear,  that  the  lots  which  the 
plaintiffs  pointed  out  and  showed  to  the  defendant,  and  which  he 
purchased  upon  their  representations  as  to  their  location,  and  upon 
his  own  view  of  them  as  pointed  out,  were  not  designated  upon  the 
plat  of  the  town  by  the  numbers  which  the  plaintiffs  represented 
them  to  be,  and  that  the  misrepresentations  respecting  their  loca- 
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tion  and  numbers  were  made  with  a  knowledge  of  tlieir  falsehood, 
and  with  a  fraudulent  intent."  The  court  then  decided  those  pleas 
to  be  good. 

It  may  be  said,  that  none  of  these  cases  are  precisely  like  this, 
where  a  defense  is  set  up  that  the  title  to  the  land  has  failed,  for 
the  purchase  of  which  the  notes  were  given.  But  the  object  of 
examining  previous  adjudications  is,  to  see  what  principles  of  law 
are  settled  by  their  determination,  and  when  those'  principles  are 
ascertained,  it  then  becomes  the  duty  of  the  court  to  apply  them 
to  the  particular  case  under  consideration.  If  the  objection  could 
be  made  that  the  principle  attempted  to  be  applied  was  found  in 
the  decision  of  a  case  not  precisely  parallel  in  all  of  its  features 
with  the  one  to  which  the  application  is  proposed  to  be  made, 
reports  of  adjudications  would  be  almost  useless,  for  in  many  cases 
it  would  be  a  rare  occurrence  indeed  to  find  others  precisely  like 
them  in  every  particular.  It  is  sufficient  if  their  resemblance  is 
such  that  the  same  general  rule  must  control  each.  It  is 
then  that  *the  rule  established  in  the  one  case,  becomes  the  [*507] 
principle  of  decision  in  the  other. 

The  next  and  only  other  case  which  I  find  in  the  reports  of  this 
court,  bearing  directly  on  this  point,  is  Myers  v.  Aikman^  That 
was  an  action  on  a  sealed  note,  and  the  defendant  filed  three  pleas 
of  failure  of  consideration.  They  all  allege  that  the  note  was  given 
for  the  sale  of  land,  and  that,  at  the  time  of  the  sale,  the  plaintiff 
represented  to  the  defendant  that  he  had  a  good  and  perfect  title 
to  the  land,  which,  in  fact,  he  had  not.  The  first  and  third  pleas 
allege  that  the  representations  were  made  fraudulently,  which  alle- 
gation is  omitted  in  the  second  plea.  To  these  three  pleas  collect- 
ively the  plaintiff  filed  a  general  demurrer,  in  which  he  says,  "that 
the  matters  and  things  in  the  said  first,  second  and  third  pleas  of 
the  said  defendant  are  not  sufiicient,"  etc.  This  demurrer  went  to 
all  of  the  pleas  collectivelj^,  and  denied  that  all  together  showed  a 
defense  to  the  action,  and  not  that  eacli  one  separately  was  insufli- 
■cient.  On  deciding  this  demurrer,  if  any  one  of  these  pleas  con- 
tained a  good  defense  to  the  action,  the  demurrer  was  not  well 
taken;  and  as  the  first  and  third  pleas  were  unquestionably  good,  it 
was  beyond  doubt  proper  that  the  demurrer  should  have  been  over- 
ruled, as  was  done  by  this  court  in  that  case,  so  that  the  overruling 
of  that  demurrer  did  not  necessarily  determine  the  second  plea  to 
be  good  of  itself. 

The  principle  clearly  deducible  from  this  uniform  train  of  deci- 
sions of  this  court,  from  its  first  organization  to  the  present  time, 
is,  that  it  is  not  a  sufficient  defense  to  a  note  or  bond  that  it  was 
given  for  the  purchase  of  land,  and  that  the  purchaser  acquired  no 
title,  or  that  there  was  a  defect  or  misrepresentation  as  to  the  quan- 
tity, quality  or  location.  It  is  no  matter  what  representations  were 
made  at  the  time  of  purchase,  so  that  they  Avere  made  in  good  faith 
and  the  transaction  was  not  tainted  with  fraud,  where  there  is  no 
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express  agreement  on  the  subject.     And  this  is  in  perfect  accord- 
ance with  most  of  the  decisions  in  England  and  our  sister  states. 

There  are  two  other  cases  in  our  own  reports  which  it  may  not 
be  improper  to  examine,  as  they  have  sometimes  been  supposed  to 
be  somewhat  at  war  with  the  principle  above  laid  down,  which, 
upon  a  careful  examination,  will  be  found  not  to  be  the  case. 

The  first  is  the  case  of  Gorham  et  al.  v.  Peyton.^  That  was  an 
action  brought  on  a  note  which  was  given  for  a  lot  in  Beaubien'a 
addition  to  Chicago.  The  evidence,  which  was  introduced  under  a 
proper  plea  for  that  purpose,  showed  "  that  it  was  expressly  under- 
stood and  agreed  between  Beaubien  (the  payee)  and  the  defend- 
ants, that  they  should  not  be  called  on  for  the  payment  of  the  note 
until  Beaubien  should  obtain  a  patent  from  the  United  States  for 
the  land,  which  Beaubien  expected  would  be  done  before, 
[*508]  *or,  at  furthest,  as  early  as  the  maturity  of  the  note."  The 
evidence  also  showed  that  Beaubien  had  not  obtained  a 
patent  for  the  land;  all  of  which  was  known  to  the  plaintiff  at  the 
time  of  the  assignment  of  the  note.  On  this  evidence,  this  court 
held  that  the  consideration  for  which  the  note  was  given  had  failed. 

The  next  is  the  case  of  Tyler  v.  Young  et  al.^  That  was  an 
action  brought  on  a  note,  and  the  defense  set  up  was,  that  the  note 
was  given  in  part  consideration  of  a  bond,  from  the  payee  to  the 
defendants,  by  which  they  bound  themselves  to  convey  certain 
lands  to  the  defendants,  by  deed  in  fee  simple,  with  clauses  of 
general  and  special  warranty,  within  four  months  from  the  date  of 
the  bond;  and  the  several  pleas  then  aver  that  the  obligor  had  not 
title,  that  he  had  not  conveyed,  and  that  the  lands  were  incumbered, 
etc.  These  pleas,  this  court  held,  constituted  a  good  defense  to  the 
note. 

The  principle  established  by  the  first  case  is,  that  where  there  is 
an  express  agreement  that  a  perfect  title  to  the  land  for  which  the 
note  was  given,  shall  be  made,  before  the  note  falls  due,  and  that 
the  makers  shall  not  be  called  on  to  pay  the  money  until  a  perfect 
and  clear  title  is  made,  that  a  failure  to  complete  this  title  consti- 
tutes a  failure  of  the  consideration  of  the  note,  although  the  agree- 
ment is  not  in  writing.  In  the  case  of  Tyler  v.  Young  et  al,  the 
agreement  between  the  parties  was  substantially  the  same,  and  had 
the  advantage  of  being  reduced  to  writing,  and  its  decision  was 
governed  and  controlled  by  the  same  principle.  In  both  these  cases 
a  specific  title  was  agreed  for,  and  that  specific  title  was  really  the 
consideration  for  which  the  note,  in  each  case,  was  given,  and  in 
each  case  the  vendor  had  not,  or  could  not  give  the  title  specifically 
agreed  for,  and  that  failing,  the  consideration  of  the  note  necessar- 
ily failed.  Thus  it  will  be  seen  that  the  principle  decided  by  these 
cases  does  not  at  all  conflict  with  that  established  by  the  cases 
before  referred  to.  Those  cases  show,  that  in  the  absence  of  fraud, 
and  in  the  absence  of  any  specific  agreement  for  a  particular  title, 
the  purchaser  takes  the  title  at  his  own  risk.  The  latter  cases 
show  that,  where  the  vendor  expressly  agrees  to  give  a  specific 
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title,  whether  there  be  fraud  in  the  case  or  not,  he  shall  take  the 
responsibility  of  that  particular  title,  and  if  he  will  not,  or  can  not 
give  that  title,  he  shall  not  be  permitted  to  collect  the  note  given 
in  consideration  of  that  agreement,  and  turn  the  party  round  to 
seek  his  remedy  on  the  agreement  or  his  covenants. 

These  being  the  general  rules  by  which  these  pleas  are  to  be 
tested,  it  is  only  necessary  to  see  whether  they  charge  the  plaintiff 
with  fraud,  in  the  representations  which  he  made  at  the  time  he 
sold  the  land  for  which  the  notes  were  given,  or  whether  they  show 
any  specific  agreement  for  a  particular  title  to  this  land.  If  the 
pleas  show  either  of  these  facts,  and  are  otherwise  sufficient, 
then  *they  are  good;  if  they  do  not,  then  the  purchaser  [*509] 
took  the  title  at  his  own  risk,  and  a  want  of  a  perfect  title 
constituted  no  defense  to  the  notes.  In  these  particulars  the  lan- 
guage of  all  four  of  the  pleas  is  the  same,  and,  as  I  have  before 
shown,  neither  of  them  contains  either  of  these  allegations.  Noth- 
ing like  fraud  is  pretended,  and  the  word  agreement,  or  its  equiva- 
lent, is  not  found  in  either  plea.  The  demurrer  to  these  pleas  was 
properly  sustained  by  the  court  below. 

The  only  remaining  error  to  be  disposed  of  arises  on  the  decision 
of  the  court  in  rejecting  the  evidence  offered  by  the  defendant  on 
the  trial,  as  shown  by  the  bill  of  exceptions.  The  evidence  offered 
and  rejected  was,  to  prove  that  certain  lots  in  the  city  of  Ducoyne, 
for  the  purchase  of  which  the  notes  were  given,  were  sold  by  the 
plaintiffs,  as  commissioners  appointed  by  the  Cii'cuit  Court  for  that 
purpose;  that  they  were  sold  as  the  land  of  I.  Sprigg  and  the  heirs 
of  S.  B.  Atkins,  and  that,  at  the  time  of  said  sale,  neither  the  said 
heirs,  nor  the  said  Sprigg  had  any  title  to  said  lots,  nor  had  they 
acquired  one  since,  and  that  the  plaintiffs  were  unable  to  make  a 
good  title  to  said  lots.  As  there  were  no  issues  taken  on  any  of 
the  pleas  of  failure  of  consideration,  this  evidence  must  have  been 
offered  under  the  pleas  of  no  consideration.  In  determining  the 
question  of  demurrer  in  this  case,  we'  have  already  decided  that, 
without  fraud  or  warranty,  the  purchaser  takes  the  title  at  his  own 
risk.  So  the  consideration  of  the  notes  was  not  a  pei'fect  title,  but 
whatever  title  the  plaintiff  could  give;  so  that  if  the  title  proved 
defective,  it  was  the  defendant's  misfoi'tune,  or  his  folly,  in  pur- 
chasing without  covenants.  Had  he  obtained  covenants  for  a  spe- 
cific title,  and  that  title  had  failed,  he  might  well  have  set  up  that 
failure,  although  not  under  this  issue,  as  a  defense  to  the  notes. 
The  court  decided  correctly  in  rejecting  this  evidence.  None  of 
the  errors  assigned  being  sustained^  the  judgment  of  the  Circuit 
Court  is  aflSrmed,  with  costs. 

Treat,  Justice,  delivered  the  following  concurring  opinion: 
I  concur  in  the  propi'iety  of  afiirming  the  judgment.  I  do  so, 
however,  on  the  ground  that  the  sale  set  up  in  the  pleas  was  a  judi- 
cial sale.  In  such  sales  the  rule  of  caveat  emptor  applies,  and  the 
■purchaser  acts  at  his  peril.  He  is  to  be  charged  with  full  knowl- 
edge of  the  goodness  of  the  title  he  is  acquiring,  and  should  not 
rely  upon  any  representations  or  promises  of  the  individual  who 
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makes  the  sale.  The  commissioner  does  not  act  in  his  own  right, 
nor  on  behalf  of  those  who  are  entitled  to  the  proceeds  of  the  estate, 
but  as  the  agent  of  the  law,  without  any  authority  to  warrant  the 
title,  or  make  any  agreement  binding  on  the  parties  interested. 

Judgment  affirmed. 


[*510]   *Thomas  Middleton,  appellant,  v.  Charles  Pritchard  et  al., 

appellees. 

Appeal  from  Madison. 

A  grant  is  to  be  taken  most  strongly  against  the  grantor,  (a) 

Where  the  government  makes  a  grant,  and  does  not  reserve  any  right  or  interest  that 
could  pass  by  the  grant,  and  does  no  act  showing  an  intention  to  make  such  reserva- 
tion, the  grant  must  be  intended  to  include  all  that  might  pass  by  it. 

At  common  law,  the  title  of  a  riparian  proprietor  of  land,  bounded  by  a  navigable  stream, 
extends  only  to  high  water  mark.  If  the  land  is  bounded  by  a  stream  not  navigable, 
the  rights  ot  the  riparian  owner  extends  to  the  middle  thread  of  the  current.  In  this 
case,  the  water,  and  the  soil  under  it,  to  the  center  of  the  current,  are  exclusively  in 
the  riparian  owner. 

At  common  law,  only  arms  of  the  sea,  and  streams  where  the  tide  ebbs  and  flows,  are 
deemed  navigable.  Streams  above  tide  water,  although  navigable,  in  fact,  at  aU  times, 
or  in  freshets,  are  not  deemed  navigable  in  law. 

All  grants  bounded  upon  a  river  not  navigable,  by  the  common  law,  entitle  the  gran- 
tee to  all  islands  lying  between  the  main  land  and  the  center  thread  of  the  current:  (b) 
and  grants  by  the  government  are  to  be  construed  according  to  the  common  law, 
unless  the  government  has  done  some  act  to  qualify  or  exclude  that  construction. 

The  Mississippi  river  is  not  a  navigable  stream  at  common  law,  and  the  title  of  a  riparian 
proprietor,  whose  lands  are  bounded  by  it,  extends  to  the  middle  thread  of  the  stream, 
and  includes  islands  which  are  separated  from  the  main  land  by  sloughs;  but  it  seems 
that  navigators  are  not  limited  to  the  bare  privilege  of  floating  upon  the  water,  but 
they  have  the  right  to  land  and  fasten  their  boats  or  vessels  to  the  shore,  as  the  exi- 
gencies of  navigation  may  require;  and  this  is  a  burthen  upon  the  owner  of  the  lands, 
which  he  must  bear  as  part  of  the  public  easement,  (c) 

This  was  an  action  of  trespass  quare  clausum,  fregit,  instituted  in 
the  Madison  Circuit  Court,  by  Middleton  against  Pritchard  and 
Hafford,  for  the  recovery  of  damages  which  the  plaintiff  had  sus- 
tained by  the  cutting  of  trees  on  land  which  he  claimed  to  be  in 
his  possession.  The  cause  was  heard  before  the  Hon.  Sidney  Breese 
and  a  jury,  at  the  September  term,  1841,  when  the  following  bills 
of  exceptions  were  taken,  which  show  the  facts  in  the  case: 

"  Be  it  remembered,  that  on  the  trial  of  the  above  entitled  case, 
the  plaintiff  showed  title  in  one  Robert  Smith,  to  the  east  half  of 
fractional  section  number  thirteen,  in  township  five  north,  range 
ten   west  of  the  third  principal  meridian,  and  a  lease  from  said 

(a)  The  rule  stated  in  the  head-note  is  true  as  to  private  grants.  When  the  meaning  of 
words  in  a  grant  made  by  a  sovereign  power  is  doubtful.,  the  grant  will  be  taken  most 
strongly  against  the  grantee:    Mills  v.  Tlte  Count}/  of  St.  Clair.  2  Gil..  197. 

The  court,  in  construing  a  grant,  will  consider  the  state  of  things,  in  view  of  the  parties, 
at  the  time  the  grant  was  made:    Hadden  v.  Shoutz,  15  111.,  581. 

The  meaning  of  general  words  used  in  a  grant  is  not  to  be  restrained  by  other  words, 
imless  it  was  clearly  the  intention  of  the  parties  to  do  so:  HolUday  v.  The  People,  5 
Gil.,  214. 

(6)  Accord  The  Board  of  Trustees  v.  Haren,  5  Gil.,  548;  City  of  Chicago  v.  Lafiin,  49 
111.,  177;  Bra-voii  v.  Bn-.ssler,  W  111.,  48S;  Stolp  v.  Hoyt,  44  111.,  219,  and  Denslow's  note. 
The  same  cases  hold  that  the  rule  given  in  the  head  note  apphes  to  the  Mississippi  River. 
See  Houck  v.  Yates,  82  111..  179. 

(c)  See  R.  R.  Co.  v.  Schumeier,  7  Wal.  U.  S.  R.,  272. 
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Robert  Smith,  of  the  land  described  in  the  declaration  in  this  case, 
to  the  plaintiff,  with  leave  to  cut  and  carry  away  timber,  wood,  etc. 

"The  cutting  of  trees  by  defendants,  without  license,  upon  the 
land  so  leased,  at  and  before  the  time  specified  in  said  declaration, 
was  admitted. 

"  The  land  leased,  upon  which  is  the  locus  in  quo,  is  a  small  island 
or  peninsula,  extending  from  the  east  half  of  fractional  section 
thirteen,  into  the  river,  and  would  be  embraced  within  the  lines  of 
the  said  half  section,  if  the  same  were  extended  to  the  centre  of  the 
river,  as  appears  from  the  survey  returned  to  the  office  of  the  reg- 
ister of  the  land  office  in  Edwardsville,  which  was  exhibited, 
together  with  the  certificate  of  the  surveyor-general  of  the  proper 
district,  and  copies  of  which  are  hereunto  annexed.  From 
the  *main  land,  said  island  or  peninsula  is  separated  by  a  [*51l] 
small  slough,  through  which  the  water  flows  at  a  high  stage 
of  the  river,  but  during  a  common  low  stage  of  the  river,  the  slough 
is  dry,  or  occupied  through  ^  part  of  its  length  with  standing 
water.  The  timber  on  the  island  approaches  the  timber  on  the 
main  land,  at  an  average  of  from  two  to  three  rods.  The  interme- 
diate space  is  occupied  by  drift-wood,  and  during  a  part  of  its 
course,  especially  at  the  upper  end,  by  grass.  About  the  middle 
of  the  slough,  sets  in  a  drain  from  some  neighboring  marshes,  at 
the  mouth  of  which,  in  the  slough,  is  usually,  except  in  dry 
weather,  a  pool  of  standing  water.  The  immediate  channel  of  the 
slough,  not  occupied  by  timber,  has  no  abrupt  banks;  but  the  land 
gradually  descends  from  the  higher  parts  of  the  island  and  main 
laud.  At  a  very  high  stage  of  the  river,  the  whole  island  and 
neighboring  bottom  or  main  land  is  overflowed.  There  is  a  ridge 
or  high  bank  or  bench  on  the  main  land,  which  is  distant  from  the 
immediate  channel,  through  which  the  water  passes  at  a  high  stage 
of  the  river,  some  twenty  or  twenty-five  feet.  This  bank  is  covered 
with  sward,  and  heavy  timber  grows  over  it,  and  between  it  and 
that  part  of  the  slough  which  is  bare  of  timber.  The  water  flows 
through  the  slough  on  an  average  of  from  two  to  three  months  in 
the  year. 

"  The  bearing  tree  which  limits  the  eastern  line  of  section 
thirteen,  is  below  the  said  island  or  peninsula,  on  the  immediate 
high  bank  of  the  river;  and  is  reached  by  the  river  when  the  river 
is  at  full  banks.  The  other  lines  of  section  thirteen,  have  no  bear- 
ing trees  or  tangible  limits,  so  far  as  appeared  on  the  river;  if  any 
such  there  were,  they  seem  to  have  been  washed  away.  The  situa- 
tion or  condition  of  the  slough  has  not  changed  materially  within 
the  last  thirty  years. 

"  This  was  the  substance  of  the  evidence;  and  thereupon  (the 
evidence  on  both  sides  being  concluded),  the  plaintiff,  by  counsel, 
requested  the  court  to  instruct  the  jury  as  follows: 

"  '  Middleton  v.  Pritchard  and  Hafford. 
"  '  The  plaintiff,  by  his  counsel,  requests  the  court  to  instruct  the 
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"  '  First.  That  the  owner  of  land  bounding  upon  a  river,  declared 
a  public  highway,  owns  to  low- water  mark. 

" '  Second.  When  land  is  granted,  bounded  by  lines  that  termi- 
nate on  a  river  declared  a  public  highway,  the  grant  is  presumed 
to  extend  to  low- water  mark. 

"  '  Third.  That  a  small  peninsula  or  island,  separate  from  the 
main  land  on  the  Mississippi  by  a  channel  or  slough,  filled  with 
grass  and  drift-wood,  and  through  which  the  water  passes  only  at 
a  high  stage  of  the  river,  is  the  property  of  the  ripaiian  owner, 
especially  if  the  fraction  owned  by  the  riparian  owner  would,  if 
extended  so  as  to  constitute  a  full  division,  according  to  the  ordi- 
nary content  of  the  government  survey,  include  the  said  island  or 

peninsula. 
[*512]        *"' Fourth.      That    the    survey    of    fractional   section 
thirteen,  the  land  in  question,  extends  to  the  middle  of  the 
Mississippi  river. 

"  '  Fifth.  That  the  riparian  owner  of  land,  on  a  river,  is  entitled 
to  alluvium  and  accretions,  by  which  his  land  is  extended  towards 
the  middle  channel  of  the  river. 

"  '  Strong  and  Hall,  Attys.'' 

"  Which  instructions  the  court  severally  refused ;  to  which 
refusal,  the  said  plaintiff,  by  his  counsel,  then  and  there  excepted, 
and  prayed  that  this,  his  bill  of  exceptions,  might  be  sealed,  which 
is  done. 

"  And,  thereupon,  the  said  defendants,  by  their  counsel,  requested 
the  court  to  instruct  the  jury  as  follows,  viz.: 

" '  Middleton  v.  Pritchard  and  Hafford. 

"  *  The  court  is  asked  to  instruct  the  jury  that  the  land  of 
riparian  owners  on  the  Mississippi  river,  in  the  state  of  Illinois, 
extends  only  to  ordinary  high- water  mark,  unless  expressly  extended 
beyond  it  by  the  terms  of  the  grant,  or  by  the  government  surveys. 

'"Wm.  Martin, 
"  '  AWy  for  Defts.' 

"  Which  instruction  was  given  by  the  court,  and  which  instruc- 
tion so  given,  was  then  and  there  excepted  to  by  the  counsel  for 
the  plaintiff,  who  asked  that  this,  his  bill,  might  be  sealed  by  the 
court,  which  is  done. 

"  And,  thereupon,  the  court  further  instructed  the  jury  as  fol- 
lows, to  wit: 

"  *  When  lands  are  claimed  by  patent,  or  grant  from  the  govern- 
raient  of  the  United  States,  and  purchased  at  the  several  land  offices 
from  the  plats  there  filed,  and  which  are  bounded  by  the  Missis- 
sippi river,  the  purchaser  can  not  claim  beyond  the  lines  of  the 
government  survey,  and  must  be  controlled  by  lines  and  corners 
established  and  run  by  the  government  surveyors. 

"  *  To  which  said  instructions  of  the  court  so  given,  the  said 
plaintiff,  by  his  counsel,  then  and  there  excepted,  and  prayed  that 
this,  his  bill  of  exceptions,  might  be  sealed,  which  is  done. 

"  'Sidney  Biikesk.'      [l.  s.] 
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"  And  afterwards,  to  wit,  on  the  return  of  the  verdict  in  said 
case,  the  said  plaintiff,  by  his  counsel,  moved  the  court  for  a  new 
trial,  for  the  following  reasons: 

"  First.     The  verdict  was  against  law. 

"  Second.     The  verdict  was  against  evidence. 

"  Third.     The  court  erred  in  the  instructions  to  the  jury. 

"  Which  motion  for  a  new  trial  the  court  then  and  there  over- 
ruled; to  which  decision  of  the  said  court,  overruling  the  motion 
for  a  new  trial,  the  said  plaintiff,  by  his  counsel,  then  and  there 
■excepted,  and  prayed  that  this,  his  bill  of  exceptions,  might  be 
sealed,  which  is  done. 

"  Sidney  Breese."     [l.  s.] 

*Township  number  five  north  of  the  base  line,  in  range  [*513] 
number  ten  west  of  the  third  principal  meridian. 
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"  The  foregoing  plats  of  townships  and  fractional  townships, 
included  between  the  third  principal  meridian  and  the  middle  of 
the  Mississippi  river,  from  the  base  line  as  far  north  as  the  north 
boundary  of  township  No.  five  north  of  the  base  line,  have  been 
examined  by  me. 

"Wm.  Rector, 
'  'Surveyor  of  tlie  lands  of  ihe  United  States  in  tJie  Territoi'ies 
of  Illinois  and  Missouri. 
"  Oct.  26th,  1816. 

"7b  John  McKee,  Esq.,  Register  of  Land  Office, 
Edwardsmlle,  IIV 

"Land  Office,  Edwaedsville,  ) 
Oct.  8,  18Jfl.  \ 

"  I,  Saml.  H.  Thompson,  Register  of  the  Land  Office  at  Edwards- 

ville,  Illinois,  do  hereby  certify,   that  the  above  plat  of 

[*514]   township  *No.  5,  N.  of  range  10  W.,  is  cori-ectly  copied 

from  the  plat  of  the  said  township  on  file  in  this  office,  as  is 

also  the  letter  from  Wm.  Rector,  Esq.,  Surveyor,  to  John  McKee, 

Esq.,  Register 

"  S.  H.  Thompson. 

"Begister  of  the  Land  Office.'' 

Township  number  five  north,  range  ten  west  of  the  third  prin- 
cipal meridian. 
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Copy  of  the  field  notes  of  the  meanders  of  the  Mississippi  river 
through  a  part  of  township  five  north,  range  ten  west  of  the  tliird 
principal  meridian. 

"Meandered  from  the  corner  to  fractional  township  No.  5  N.,  R. 
10  W. ;  (a  on  map)  thence  up  the  Mississippi  river,  along  the 
southerly  boundary  of  fractional  section  13,  N.  58  deg.,  W.  10.50 
chains;  K  62  deg.,  W.  4  chains;  K  60  deg.,  W.  30  chains;  K  63 
deg.,  W.  16.50  chains;  N.  67  deg.,  W.  10.50  chains;  K  81  deg., 
W.  17  chains,  to  corner  to  fractional  13  and  14  (5  on  map).  Thence 
K  I8i  deg.,  W.  12  chains;  N.  80|  deg.,  W.  15  chains;  N.  62| 
deg.,  W.  8  chains;  K  80  deg.,  W.  11.50  chains;  (at  3.50  Little 
Piasa  Creek,  100  links  wide,  bears  S.  E.)  K  68^  deg.,\V.  16  chains; 
N.  43  deg.,  W.  10  chains,  to  corner  to  fractional  sections  10  and  11 
{d  on  map)." 

"  Surveyor's  Office,  Saint  Louis,  \ 
"  10th  February,  18 J^.  j 

"The  above  meanders  of  fractional  sections  13,  14  and  11,  T.  5 
N.,  R.  10  W.  of  the  3d  PI.  Mn.,  are  correctly  copied  from  the  ori-' 
ginal  notes  thereof,  on  file  in  this  ofiice. 

"Jos.  C.  Brown, 
*' Surveyor  of  the  Public  Lands  for  (he  District  of 
Illinois  and  Missouri." 

The  following  plat  and  explanatory  memoranda  were  filed  in  the 
case  by  agreement: 

"Plat  of  the  southeast  fractional  quarter  of  section  No.  13,  of 
township  No.  5  north,  range  10  west  of  3d  principal  meridian,  as 
surveyed  for  William  Manning,  Esq.,  of  AltrOn,  by  Jos.  Burnap, 
surveyor. 
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"  The  place  of  the  old  corner  at  the  termination  of  range  line  on 
the  river,  at  A,  can  not  be  with  certainty  determined ;  there  is  some 
evidence  that  the  place  of  it  is  about  1 10  links  south  of  the  top  of 
bank,  represented  by  dotted  line.  The  distance  from  top  of  bank 
to  edge  of  river,  at  ordinary  stage  of  water,  at  which  the  growth 
of  trees  terminate,  is  about  160  links.  The  old  corner  was  evi- 
dently south  of  the  top  of  the  bank.  The  examination  in  reference 
to  the  foregoing  described  corner,  was  made  the  23d  day  of  Octo- 
ber, 1841. 

"Joseph  Burnap, 

' '  Surveyor. " 

"The  meanders  of  the  Mississippi  river,  along  the  southeast 
fractional  quarter  of  section  No.  13,  T.  5  N.,  R.  10  W.,  3d  P.  M., 
of  which  the  above  plat  is  a  representation,  have  been  traced  by 
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the  undersigned,  according  to  a  certified  copy  of  the  original  field 
notes  of  the  same,  at  the  surveyor's  office  at  St.  Louis;  and 
have  *been  found  to  run  nearly  parallel  with  the  high  bank  [*516] 
represented  above  by  the  dotted  line.  Consequently,  if  the 
place  of  the  old  corner  be  some  two  or  three  rods  south  of  the  top 
of  the  high  bank,  as  is  probably  the  fact,  the  meanders  would  gen- 
erally run  about  the  same  distance  south  of  the  top  of  the  bank,  as 
above  described. 

"J.   BUENAP, 

"  Surveyor, 
^' Alton-,  April  11th,  ISlf^. 

"  The  diagram  below  has  reference  to,  and  is  explanatory  of,  the 
plat  above,  being  the  levels  of  five  cross  lines  from  the  top  of  the 
bank,  represented  above  by  a  dotted  line,  to  the  island  at  the  points 
above  numbered  one  to  five,  to  which  the  diagram  below  corres- 
ponds. The  distances  and  heights  are  given  in  feet  and  decimal 
parts.  The  top  of  the  bank  at  dotted  line,  at  No.  5,  is  six  feet 
higher  than  at  No.  3,  and  thi-ee  feet  higher  than  at  Nos.  1  and  2. 
The  levels  at  each  cross  section,  run  from  the  top  of  the  bank  at 
the  .several  points  at  which  they  are  taken." 


300  ft.     2        250  ft.     3 


300  ft.     4 


350  ft.     5 


5.30 

S           6.8 

CO 

o 

6.00 

g               6.10 

CO 

o 

9.20 

CO 

o 

9.00 

§          10.00 

CO 

o 

8.60 

g               8.20 

CO 

o 

13.00 

g 

11.40 

g          12.70 

CO 

o 

11.70 

g              10.30 

CO 

o 

17.10 

CO 

o 

13.50 

11.12 

8.50 

11.50 

S;            9.00 
S^            9.10 
§          11.05 
g          14.80 

CO 

o 

CO 

o 

CO 

o 

CO 

o 

5.70 
Height  0 

g;              13.20 
f  island.      g  -,  q 

Height  oJ 

=«              21.60 

19.20 
f  island.     ^4  30 

Height  of 

CO 

o 

CO 

o 

o 
island 

11.30 

g         13.10 

g 

11.90 
14.70 

g           7.50 

CO    Height  0 

o 

CO 

f  isla 

Old. 

12.30 

CO 

o 

7.90 

CO 

o 

Height  of 

island. 

The  errors  assigned  are, 

1.  The  refusal  to  give  the  several  instructions  requested  by  the 
plaintiff; 

2.  The  giving  of  the  instructions  asked  by  the  defendants; 

3.  The  giving  the  further  general  instruction  not  asked  for  by 
either  party;  and 

4.  The  refusal  to  grant  the  plaintiff's  motion  for  a  new  trial. 

Junius  Hall,  for  the  appellant: 

"  The  great  and  important  question  presented  by  the  assignment 
of  errors  in  this  case  is,  what  incidents  attach  in  this  state,  to  the  pri- 
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vate  ownership  of  soil,  or  land  lying  upon  tlie  Mississippi  river,  and 
what  is  the  extent  of  such  ownership  ?  Besides  the  common  law  dis- 
tinction of  rivers,  which  is  into  such  as  are  and  are  not  navigable; 
the  term  navigable  being  used  in  a  technical  sense,  and  signifying 
those  rivers  only  where  the  tide  ebbs  and  flows,  and  which  are  some- 
times known  by  the  designation  of  arms  of  the  sea,  rivers 
[*51'7]  *have  a  farther  distinction,  into  public  and  private;  public 
being  such,  as  to  their  use,  and  private  as  to  their  pro- 
priety. Private  being  such,  both  as  to  use  and  propriety.  The 
I'ule  of  the  common  law  in  regard  to  riparian  ownership  is,  that 
rivers  not  navigable  belong  to  the  owner  of  the  soil  adjacent,  to 
the  extent  of  their  land  in  length;  that  where  the  opposite  banks 
are  held  by  different  persons,  each  holds  ad  medium  filum,  aquae, 
and  that  this  ownership  is  limited  or  restrained  in  public  rivers, 
i.  e.,  in  rivers  where  boats  and  vessels  may  be  floated;  in  this,  the 
public  have  a  right  of  way  or  easement,  and  the  private  ownership 
can  not  be  exei'cised  but  in  consistence  with  this  public  right. 
Rivers  navigable,  or  where  the  tide  ebbs  and  flows,  belong  to  the 
state,  and  the  private  ownership  of  the  soil  adjacent,  is  limited  to 
high  water  mark.  The  right  of  property  to  the  shore  and  maritime 
l)icrem,e7ita,  belong  to  the  king.  This  is  the  doctrine  of  the  com- 
mon law.  It  dates  back  as  early  as  the  days  of  Bracton,  and  has 
been  uniformly  adhered  to  in  all  the  English  decisions.  The  treatise 
of  Sir  Matthew  Hale,  De  Jure  Maris,  is  the  text  book  on  this  sub- 
ject oftenest  referred  to,  and  the  authority  of  which  is  never  brought 
in  question.  It  contains  a  concise  and  clear  statement  of  the  law  as 
it  exists,  with  the  incidents  growing  out  of  it,  and  is  as  full  and 
explicit  on  all  questions  of  riparian  rights,  as  is  necessary.  See 
Hargrave's  Law  Tracts,  5,  6. 

"  The  civil  law,  on  this  head,  is  essentially  the  same  with  the  com- 
mon law.  Its  expression  growing  out  of  the  peculiar  division  of 
things  it  had  adopted,  is  different,  but  the  idea  is  the  same.  Like 
incidents  attached  to  the  private  ownership  of  the  soil  on  the  pub- 
lic rivers,  and  the  extent  of  this  ownership,  in  all  its  really  benefi- 
cial and  practical  results,  was  equal  to  that  under  the  common  law. 
See  Cooper's  Justinian,  p.  74,  lib.  2,  tit.  1.  Spain  adopted  this 
part  of  the  civil  law  in  its  fullest  extent;  and  France,  in  a  slightly 
modified  degree  only.  See  Hall's  Tracts,  Livingston's  Answer  to 
Mr.  Jefferson,  in  the  New  Orleans  Batture  Case,  33-38,  and  52. 

"  Similar  incidents  also  attached  to  riparian  proprietorship,  by 
the  Gentoo  laws.     See  Code  of  Gentoo  Law,  c.  12. 

"  The  doctrine  would  seem,  therefore,  to  be  equally  well  supported 
by  its  antiquity,  and  the  universality  of  its  acceptance,  as  by  the 
reasonings  on  which  it  is  based. 

"  The  common  law  rule,  as  to  riparian  rights,  is  the  American 
rule.  In  thirteen  out  of  seventeen  of  the  states,  where  questions 
have  arisen  for  judicial  determination,  the  courts  have  adopted 
the  law  in  its  fullest  extent.  The  cases  will  be  found  collated  in 
the  learned  note  appended  to  the  case  of  ex  parte  Jennings,  6 
Cowen,  537. 

"  The  high  character,  for  profound  wisdom  and  extensive  legal 
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learning,  which  tlie  courts  in  most  of  these  states  have  always  sus- 
tained, gives  additional  force  to  their  adoption  of  the  law.  2  Conn., 
481;  3  Caines,  315;  17  Johns.,  195;  4  Pick.,  268;  5  Har.  and  Johns., 
195;  4  Mason,  397. 

*"The  Pennsylvania  doctrine  is  a  repudiation  of  the  com-  [*518] 
men  law.     20  Johns.,  100. 

"In  this  state,  by  our  adoption  of  the  common  law,  we  have 
made  its  doctrine  as  to  riparian  rights  the  governing  rule.  The 
ordinance  of  the  13th  of  July,  1797,  contains  no  clause  either 
expressly  or  impliedly  abrogating  this  rule;  nor  does  it  give  to  the 
navigable  rivers  within  the  territory  governed  by  it,  any  incidents 
which  do  not  belong  to  rivers  in  general.  The  expressions  used  in 
this  ordinance,  and  in  the  several  acts  authorizing  surveys  of  lands 
in  the  North  West  Territory,  that  certain  navigable  waters  'shall 
be  common  highways  and  forever  free,' or  'public  highways,  and 
forever  free,'  give  to  them  no  new  character,  nor  in  any  way  inter- 
fere with  private  rights.  See  Collection  of  Laws,  Opinions  and 
Instructions  relative  to  the  Public  Lands,  entitled  '  Public  Lands,' 
Part  1st,  54,  sec.  9,  56,  sec.  6,  98,  sec  17,  187,  sec,  3,  195,  sec.  12;  3 
Ohio,  496.  The  term  '  common  or  public  highway,'  as  employed, 
denotes  the  right  of  the  public  to  use  the  waters  for  carrying  pur- 
poses. It  is  in  fact  declarative  of  the  common  law  principle,  and 
is  by  no  means  inconsistent  with  the  private  rights  of  riparian 
owners,  to  the  extent  that  they  exist  under  that  law.  See  title 
Highways,  3  Kent's  Com.,  432,  and  the  cases  referred  to  in  the 
note.  The  Alabama  decision  on  this  point,  to  be  found  in  2  Por- 
ter, 436,  seems  to  involve  an  absurdity,  since  it  makes  the  right  of 
way  to  depend  upon,  and  be  inseparable  from,  the  ownership  of  the 
river's  bed.  Nor  can  it  be  urged  that  the  terms  and  nature  of  the 
grant,  in  this  case,  except  it  from  the  operation  of  the  common  law 
rule.  The  land  was  sold  by  the  numbers  of  the  governmental  sur- 
vey. Its  quantity,  in  acres,  was  estimated  to  determine  the  price. 
But  the  number  of  acres  does  not  determine  or  limit  the  grant. 
This  is  fixed  by  the  boundary  lines,  which  are  returned  in  the  plat 
of  survey  which  the  law  requires  the  surveyor-general  to  make  to 
the  land  office  of  the  proper  district.  By  this  plat  the  sale  is  made, 
and  the  purchaser  is  governed  by  it.  It  defines  to  him  his  bounda- 
ries. In  this  case,  as  in  all  cases  upon  the  larger  water  courses,  the 
river  is,  as  appears,  one  of  the  boundaries.  The  meandering  line, 
run  for  purposes  of  computation,  is  no  part  of  the  plat.  Public 
Lands  Part  1,  55,  sec.  1,  120,  sec.  2,  226;  also  Part  2,  190,  379,  281, 
No.  220,  468,  No.  395,  758,  No.  720;  6  Cowen,  706;  10  Peters,  717; 
6  Peters  498,  431. 

"  The  fact  that  the  United  States  Government  has  granted  islands 
in  the  rivers,  does  not  justify  the  conclusion  that  the  principle  of 
the  common  law  is  inapplicable,  or  has  been  repudiated,  13  Wend., 
355.  There  must  appear  something,  either  in  the  plat  of  surveys, 
or  in  the  grants  themselves,  showing  an  intention  to  reserve  the 
islands  to  save  them  from  passing  with  the  adjacent  lands.  6 
Cowen,  518,  589;  1  Paige,  447;  5  Har.  and  Johns.,  195. 

"  But  it  is  sufficient  in  this  case,  should  the  rule  be  established^ 

fior 


518  DECEMBEK  TERM,  1842. 

Middleton  v.  Pritchard. 

that  the  riparian  owner  holds  only  to  low  water  mark;  and 
[*519]  on  this  *point,  there  is  no  conflict  of  opinion.  In  those  states 
whei'e  the  common  law  rule  has  been  rejected,  the  decision 
has  invariably  been,  that  the  riparian  owner  holds  to  low  water 
mark.  There  is  no  reason  why  he  should  be  limited  by  the  high 
bank,  or  high  water  mark,  since  this  would  be,  not  unfrequently, 
to  bar  all  easy  access  to  the  river,  and  to  deprive  him  of  the  very 
benefits  sought  in  the  purchase.  4  Peters'  Cond.  R.,  691;  2  Por- 
ter, 436;  and  case  of  Lessee  of  BlancTiard  v.  Collins  et  al.,  a  recent 
decision  in  Ohio. 

"  On  either  ground,  therefore,  whether  it  be  determined  that  the 
riparian  proprietors  hold,  ad  inedium  filum  aqum,  or  that  he  holds 
to  low  water  mark,  it  would  seem  that  the  decision  of  the  court 
below  ought  to  be  reversed." 

N".  D.  Strong  argued  on  the  same  side. 
William  Martin,  for  the  appellee. 

ScATES,  Justice,  delivei-ed  the  opinion  of  the  court: 

Trespass  for  cutting  and  carrying  away  timber.  The  title  was 
admitted  to  be  in  the  plaintiff  to  the  east  half  of  fractional  section 
thirteen,  township  five,  north  of  the  base  line,  and  range  ten  west 
of  the  third  principal  meridian.  The  defendants  admitted  the  cut- 
ting and  carrying  away  the  timber  from  an  island,  or  peninsula  of 
land  in  front  of  the  above  premises,  and  separated  from  it  by  a 
slough;  but  deny  that  the  locus  in  quo  is  included  in,  and  part  of, 
the  above  fractional  half  section;  and  this  is  the  only  question  for 
the  determination  of  this  court. 

The  court  below  refused  instructions  asked  by  the  plaintiff,  and 
gave  instructions  for  the  defendants,  and  also  refused  the  plaintiff 
a  new  trial. 

The  eastern  boundary  line  of  the  east  half  fractional  section  above 
mentioned,  extends  to  the  bluff  bank  of  the  Mississippi,  below  this 
island  or  peninsula,  and  at  that  point  there  is  a  bearing  tree.  There 
is  no  bearing  tree  to  be  found,  where  the  other  lines  of  said  section 
reach  the  river. 

The  island  or  peninsula  is  separated  from  the  main  land  by  a 
slough,  formed  by  a  gradual  slope  from  each  side,  through  which 
the  water  of  the  river  i-uns  two  or  three  months  in  the  year.  The 
main  land  is  overflowed  in  high  water.  In  low  water  the  slough  is 
dry,  except  some  pools  of  standing  water;  and  is  filled  with  drift- 
wood. The  timber  on  the  island  and  main  land  approaches  within 
two  or  three  rods  of  each  other;  part  of  the  bed  of  the  slough  pro- 
duces grass.  The  island  and  slough  have  not  changed  for  the  last 
thirty  years.  They  are  not  marked  or  mapped  upon  the  plat  of 
the  government  surveys.  But  it  appears  the  surveyor  of  the  gov- 
ernment traced  the  courses  and  distances  along  the  margin  of  the 
slough,  next  the  main  land,  in  order  to  estimate  the  quantity  of 
land  in  the   fraction;   and   which  estimate   did   not   include  the 
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locus  *m  quo.  But  the  plats  in  the  land  office,  and  siir-  [*o20] 
veyor-general's  office,  have  no  line  marking  these  courses 
and  distances  as  a  boundaiy.  They  are  taken  from  the  field  notes 
of  meandering,  in  the  surveyor-general's  office.  The  plaintiff  claims 
to  be  hounded  by  the  river,  and  as  riparian  proprietor,  entitled  to 
extend  ad  medium  filum  aqucB.  The  grant  is  to  be  taken  most 
strongly  against  the  grantor.  Where  the  government  has  not 
reserved  any  right  or  interest  that  might  pass  by  the  grant,  nor 
done  any  act  showing  an  intention  of  reservation,  such  as  platting 
or  surveying,  we  must  construe  its  grant  most  favorably  for  the 
grantee,  and  that  it  intended  all  that  might  pass  by  it.  What  will 
pass  then  by  a  grant  bounded  by  a  stream  of  water  ?  At  the  com- 
mon law  this  depended  upon  the  character  of  the  stream,  or  water. 
If  it  were  a  navigable  stream,  or  water,  the  riparian  proprietor 
extended  only  to  high  water  mark.^  If  it  were  a  stream  not  nav- 
igable, the  rights  of  the  riparian  owner  extended  to  the  centre 
thread  of  the  current.*  In  the  former  case,  the  king  or  the  gov- 
ernment is  owner  of  the  water,  and  the  soil  covered  by  it,  for  pur- 
poses of  navigation,  public  and  common  to  all  for  navigating  or 
fishing,  unless  the  king  had  this  latter  right  exclusively;  and  the 
soil  between  low  and  high  water  mark,  is  a  public  common,  for  like 
purposes  and  uses.^  In  the  latter  case,  the  water,  and  the  soil 
under  it,  to  the  centre  of  the  curi-ent,  as  well  as  the  right  to  fish 
there,  are  exclusively  in  the  riparian  owner.^  (a) 

But  to  understand  more  fully  the  application  of  these  principles 
to  riparian  ownership,  it  is  necessary  to  advert  to  the  distinction  at 
common  law,  between  streams  navigable  de  facto,  and  those  deemed 
to  be  so  in  law. 

At  common  law,  only  arms  of  the  sea,  and  streams  where  the 
tide  ebbs  and  flows,  are  deemed  navigable.^  Streams  above  tide 
water,  although  navigable  in  fact  at  all  times,  or  in  freshets,  were 
not  deemed  navigable  in  law.®  To  these,  riparian  proprietors 
bounded  on  or  by  the  river,  could  acquire  exclusive  ownership  in 
the  soil,  water  and  fisheiy,  to  the  middle  thread  of  the  current;'' 
subject,  however,  to  the  public  easement  of  navigation.^  And 
this  latter,  Chancellor  Kent  says,  bears  a  perfect  resemblance  to 
public  highways.^  The  consequence  of  this  doctrine  is,  that  all 
grants  bounded  upon  a  river  not  navigable  by  the  common  law, 
entitle  the  grantee  to  all  islands  lying  between  the  main  land  and 
the  centre  thread  of  the  current.'"     And  we  feel  bound  so  to  con- 

'  5  Cowen,  518,  and  note ;  3  Kent's  Com. ,  427,  and  authorities  cited  in  both. 

2  6  Cowen,  537,  chap.  3  of  note ;  3  Kent's  Com.  427. 

3  6  Cowen,  539,  note,  chap.  3;  3  Kent's  Com.,  430;  3  Ohio,  496;  5  Wend.,  463. 
*  6  Cowen,  537,  note,  chap.  1. 

5  6  Cowen,  540,  chap.  4;  5  Wend.,  443,  463.  «  6  Cowen,  537,  note. 

7  4  Pick.,  268;  5  Harris  &  Johns.,  195;  7  Mass.,  495;  3  Ohio  Rep.,  495;  5 
Wend. ,  423. 

8  3  Kent's  Com.,  427,  etc. ;  6  Cowen,  537,  note;  6  Wend.,  444. 

9  3  Kent's  Com.,  432.  ">  3  Kent's  Com.,  430. 

(a)  Lands  sold  centre  of  Mississippi  River;  3  U.  S.  Stat,  at  Large,  p.  218,  Laws  of  Feb. 
27,  1815. 
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strue  grants  by  the  government,  according  to  the  principle 
[*521]  *of  the  common  law,  unless  the  government  has  done  some 
act  to  qualif  j"^  or  exclude  the  right.  The  maps,  plats,  and 
field  notes  of  the  governmental  surveys,  by  reference,  become  a  part 
of  the  evidences  of  title,  to  enable  the  grantee  to  identify  his 
boundary  and  lands.  So  where  islands  are  marked,  mapped, 
platted,  or  surveyed;  or  where  lines  are  distinctly  drawn  on  the 
plat,  as  bounding  the  front  on  rivers,  lakes,  or  other  waters;  these 
distinct  acts  of  the  grantor,  must  explain,  qualify,  control,  or  deter- 
termine  the  interpretation,  construction,  and  extent  of  the  grant. 

Shall  these  common  law  principles  be  applied  to  such  streams  as 
the  Mississippi,  Ohio,  Wabash,  and  Illinois  ?  It  is  true  there  were 
no  such  navigable  rivers  above  tide  water  in  England,  where  these 
principles  were  first  laid  doAvn,  and  applied  to  their  waters;  and 
several  of  the  states  have  repudiated  these  doctrines  as  inapplicable 
to  the  large  inland  navigable  streams  of  this  country.'  And  many 
of  the  states,  having  similar  streams,  have  adopted  them.** 

The  United  States  have  not  repealed  the  common  law  as  to  the 
interpretation  of  their  own  grants,  nor  explained  what  interpreta- 
tion or  limitation  should  be  given  to,  or  imposed  upon  the  terras  of 
the  ordinary  conveyances  which  they  use,  except  in  a  few  special 
instances;^  but  these  are  left  to  the  principles  of  law,  and  rules 
adopted  by  each  local  government,  where  the  land  may  lie.  We 
have  adopted  the  common  law,  and  must,  therefore,  apply  its  prin- 
ciples to  the  interpretation  of  their  grant.  The  United  States  have 
applied  them  to  grants  upon  the  Ohio  river,  extending  the  riparian 
ownership  to  low  water  mark,  the  boundary  of  jurisdiction,  as  well 
as  the  United  States'  ownership  of  the  land.^  The  government 
itself,  through  its  agents,  has  recognized  and  applied  the  same 
principles.^ 

If  the  riparian  owner  can  not  extend  into  the  river,  he  must  be 
bounded  by  high  water  mark,  leaving  as  a  public  common,  all  the 
space  between  that  and  low  water  mark.  This  would  destroy  the 
great  value  of  river  front  lands,  by  excluding  the  proprietor  from 
its  exclusive  use  in  keeping  woodyards,  erecting  private  wharves, 
or  buildings,  which  are  of  greater  or  less  value,  according  to  their 
location  and  the  depth  of  water.  We  would  not,  however,  wish  to 
be  understood  as  limiting  the  rights  of  navigators,  to  the 
[*522]   bare  *privilege  of  floating  upon  the  water,  in  the  use  of  the 

1  2  Binn.,  476;  2  Porter,  440;  1  McCord,  580;  14  Serg.  &  Rawle,  71;  2  Dev., 
30;  3  Dev.,  59. 

2  6  Cowen,  518;  3  Caines,  319;  2  Conn.,  481;  20  Johns.,  91;  17  Johns.,  209 
195;  1  Halstead,  N.  J.,  1;  6  Mass.,  438;  13  Wend..  355;  4  Pick.,  268;  5  Harris 
&  Johns.,  195;  7  Mass.,  495;  3  Ohio,  495;  5  Wend.,  423;  3  Greenl,  269,  474; 
13  Maine,  201;  1  Rand.,  417;  3  Rand.,  33;  6  Martin,  19. 

3  See  Public  Land  Laws,  part  1,  pp.  54,  56,  98,  107,  187,  195.  216,  310,  365, 
making  certain  streams  not  navigable,  common  to  the  proprietors  on  each 
bank. 

<  4  Peters'  Cond.  R.,  691;  Lessee  of  Blanchard  v.  Porter  CoUins  et  al.,  MS. 
Opin.  Sup.  Ct.,  Oliio. 

5  U.  S.  Land  Laws,  part  2,  758,  No.  720;  Ibid;  part  1,  p.  120,  sec.  2;  p.  379, 
chap.  298,  sec.  1. 
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public  easement;  but  understanrl  it  to  include  the  right  to  land, 
and  fasten  to  the  shore,  as  the  exij2;encies  of  the  navigation 
may  require;  and  this  is  a  burthen  upon  the  owner  of  the  land  which 
•he  must  bear  as  part  of  the  public  easement.' 

It  is  denied  that  this  land  is  bounded  upon  the  river.  We  think 
there  can  be  no  question  on  that  point;  the  fact  appears  so  clear. 
There  is  no  line  upon  the  maps  or  plats,  nor  any  direction  in  the  field 
notes,  nor  any  other  visible  monument  to  define  and  designate  the 
southern  boundary  of  the  tract.*  It  is  true,  the  field  notes  of  the 
meandering  of  the  front  of  this  tract  speak  of  it  as  the  southerly 
boundary.  But  as  I  before  remarked,  the  meandering  is  for  the 
purpose  of  ascertaining  the  quantity  of  land.  Should  it  be  incor- 
i*ect,  still  it  would  not  entitle  the  party  to  a  re-survey  and  new  esti- 
mate. It  is  sold  more  or  less.  If  there  be  more,  the  purchaser  gets 
it;  if  it  be  less,  he  loses  it.  This,  therefore,  can  not  control.' 
Many  of  the  cases  on  this  question  of  river  boundary  are  much 
stronger  for  the  plaintiff  than  the  one  before  us.  (a) 

All  alluvions  belong  to  the  riparian  proprietor,  both  by  the  com- 
mon and  civil  law.*  The  same  holds  as  to  losses,  by  gradual  wash- 
ing away.  But  where  a  sudden  change  is  made  in  the  course  of  the 
river,  so  as  to  cut  off  a  portion  of  one  man's  land,  he  still  retains 
the  right  and  title  to  it. 

We  are,  therefore,  of  opinion  that  the  court  misdirected  the  jury, 
and  that  a  new  trial  ought  to  be  granted. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded, 
with  directions  to  award  a  venire  de  novo. 

Wilson,  Chief  Justice,  delivered  the  following  separate  opinion : 

1  concur  in  the  decision  of  this  case,  and  in  the  general  principles 
laid  down  by  the  court,  but  I  can  not  concur  in  the  conclusions 
drawn  from  them.  A  grant  of  land  upon  a  river,  extends  the  title 
of  the  grantee  to  the  middle  of  the  same,  if  the  grantor  has  author- 
ity to  extend,  it  so  far,  unless  limited  to  another  boundary  by 
express  terms.  This  is  a  general  principle  of  the  common  law 
applicable  to  private  conveyances,  which  are  construed  most 
strongly  against  the  grantor.  But  there  are  exceptions  to  this  rule. 
It  does  not  apply  to  boundaries  of  states,  or  countries,  nor  in  Eng- 
land to  grants  made  by  the  crown,  and  in  this  country,  I  think,  the 
rule  must  be  so  far  modified  as  not  to  allow  a  patent  from  the 
government  to  land  on  the  margin  of  one  of  our  rivers  to  include 
the  islands  between  the  shore  and  the  middle  of  the  stream.  This 
opinion  is  founded  upon  a  consideration  of  the  power  of  the  agents 
of  the  government,  who  sell  the  public  lands,  and  the  intention 

1 13  Wend.,  355;  3  Kent's  Com.,  425;  Civil  Code  Louisiana,  art.  443-6.  So 
in  Spain  and  France.     See  Kent's  Com. ,  uM  supra. 

2  14  Mass.,  151.  3  U.  S.  Land  Laws,  part  1,  p.  120,  sec.  2. 

*  Cooper's  Just.,  74;  6  Cowen,  518,  note,  and  authorities  there  referred  to. 


(a)  Jones  v.  Soulard,  24  How.  U.  S.  R.,  41;  Bates  v.  III.  C.  R.  R..  1  Black  U.  S.  R,  204; 
Banks  v.  Ogden,  2  Wal.  U.  S.  R.,  58;  B.  R.  v.  Schurmier,  7  Wal.  U.  S.  R.,  272. 
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[*523]    of  *tlie  government,   as  to  the  extent  of  those   sales,   in 
reference  to  islands. 

If  an  island  is  not  surveyed  and  platted,  or  otherwise  mai'ked 
upon  the  surveyor's  map,  it  is  said  that  it  will  pass  to  the  purchaser 
of  the  land  on  the  margin  of  the  river  opposite  to  it,  if  it  lies 
between  such  land  and  the  middle  of  the  river.  The  first  objection 
to  such  an  interpretation  of  a  sale  of  land  upon  a  river,  by  the 
agents  of  the  government,  is  a  want  of  authority  in  them  to  give 
it  so  extensive  an  operation.  The  land  authorized  to  be  sold,  and 
the  mode  of  selling  it,  is  prescribed  by  law,  and  all  sales  in  viola- 
tion of  that  are  void.  Among  the  regulations  prescribed  by  law, 
as  indispensable  preliminaries  to  a  valid  sale  of  any  part  of  the 
public  lands,  are,  that  the  lands  shall  be  surveyed  and  platted;  and 
these  surveys  and  plats  are  the  guides  of  the  land  officers  in  mak- 
ing their  sales.  They  have  no  authority  to  sell  a  single  acre  that 
has  not  been  surveyed.  Every  tract  of  land  liable  to  sale  is  speci- 
fically described  by  range,  township,  and  section,  etc.,  on  the  plats 
of  the  surveyor,  and  in  the  patents  from  the  United  States;  and 
the  officers  have  no  authority  to  sell  any  other  land.  It  follows, 
therefore,  as  a  necessary  consequence,  that  islands,  as  well  as  other 
lands,  that  have  not  been  surveyed  and  platted  as  the  law  requires, 
can  not  be  sold.  It  has  no  description  known  to  the  law.  And  as 
such  lands  or  islands  can  not  be  sold  directly,  by  numbers,  as  other 
lands  are,  it  is  clear  to  my  mind  that  they  can  not  pass  as  incident 
to  the  sale  of  other  land.  That  can  not  be  effected  indirectly,  and 
by  intendment  of  law,  which  the  law  expressly  forbids. 

Another  reason  against  a  pui-chaser  from  the  government  of  land 
on  the  margin  of  a  river,  acquiring  title  to  islands  between  his 
land  and  the  thread  of  the  stream,  is  that  neither  the  government 
nor  purchasers  understand  or  intend  that  islands  in  a  river  pass  by 
a  sale  of  the  land  on  the  nearest  shore.  It  is  part  of  the  history 
of  the  country,  as  it  is  the  law  of  the  land,  that  the  public  lands 
are  surveyed  at  different  times;  and  the  land  on  one  side  of  a  river 
may  be  sold  before  that  on  the  other  side,  or  any  of  the  islands  in 
it  are  surveyed,  and  under  these  circumstances,  all  the  islands 
between  the  middle  of  the  river  and  the  shore,  adjoining  the  land 
sold,  would  go  to  the  purchasers  of  such  land,  according  to  the 
rule  insisted  upon  by  the  court.  Such  would  also  be  the  conse- 
quence of  a  sale  of  the  lands  on  both  sides  of  a  river  before  the 
islands  are  surveyed.  That  no  such  consequences  were  intended 
by  the  government,  is  apparent  from  its  public  acts.  The  public 
lands  are  sold  from  time  to  time,  as  the  exigencies  of  the  govern- 
ment, or  the  wants  of  the  jDeople  require;  and  frequently  the 
islands  (many  of  which  are  of  great  value),  remain  unsurveyed 
until  after  the  lands  on  each  side  of  the  river  have  been  sold.  They 
have  then  been  surveyed  and  sold  without  any  claim  of  title  by  the 
owners  of  the  lands  on  either  side  of  the  river. 

This  unquestioned  claim  of  title  to  unsurveyed  islands 

[*524]    by  the  *government,  notwithstanding  the  previous  transfer 

of  the  lands  on  the  opposite  sides  of  the  river,  coupled 

with  the  constant   practice  of  surveying  and   selling  them  without 
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reference  to  the  sale  of  adjoining  lands,  should,  in  my  opinion,  be 
regarded  as  fixing  the  construction  of  a  government  patent  for 
lands  lying  on  a  river,  so  as  to  exclude  the  opposite  islands,  whether 
surveyed  or  unsurveyed. 

It  is  by  implication,  that  a  grant  or  patent  of  land  upon  a  river, 
includes  the  islands  to  the  riiiddle  of  the  same;  but  the  patent 
itself  can  not  be  so  interpreted,  because  its  terms  do  not  describe 
the  land  as  bounded  by  the  river;  and  a  reference  to  the  plat  will 
not  show  an  unsurveyed  island  to  be  included,  because  such  are  not 
marked  upon  the  map.   (a) 

From  the  consideration  that  the  terms  of  the  patent  will  not 
justify  such  a  construction  as  to  include  unsurveyed  islands,  taken 
in  connection  with  the  want  of  authority  on  the  part  of  the  ofiicers 
making  the  sale,  to  sell  any  land  except  such  as  has  been  surveyed, 
platted,  and  advertised,  etc.,  according  to  law,  and  considering  also 
the  long  continued  practice  of  the  government  to  survey  and  sell 
the  islands  in  our  rivers,  from  time  to  time,  without  its  authority 
being  ever  questioned  by  the  prior  purchasers  of  the  land  upon 
their  margins,  I  am  constrained  to  dissent  from  so  much  of  the 
opinion  of  the  court  as  gives  to  a  purchaser  of  public  land  upon 
a  river  the  unsurveyed  islands  in  the  same,  between  such  land  and 
the  middle  of  the  stream.  These  islands  are  not  necessary  to  the 
full  enjoyment  of  the  advantages  of  a  river  situation,  as  the  water, 
the  land  upon  its  margin,  and  that  covered  with  water  to  its  centre, 
are;  and  the  legal  implication  that  would  carry  the  boundary  of  a 
grant  of  land  upon  a  river  to  its  centre,  can  not  be  deduced  from 
the  terms  of  a  patent;  but,  on  the  contrary,  such  implication  is 
rebutted  by  the  intention  of  the  parties,  as  evinced  by  the  long 
continued  practice  on  one  side,  and  an  equally  long  acquiescence  of 
the  other. 

Judgment  reversed. 


Andrew  S.  Williams,  appellant,  v.  Edward  O.  Smith,   appellee. 

Appeal  from  Macon. 

A  promissory  note  payable  when  William  Henry  Harrison  should  be  elected  president  of 
the  United  States  is  valid,  and  an  action  can  be  maintained  thereon,  upon  averring 
and  proving  that  the  contingent  event  mentioned  in  the  note  has  happened.  (6) 

A  count  in  a  declaration  showing  a  cause  of  action  depending  upon  an  uncertain  event,  is 
defective  unless  it  avers  the  happening  of  such  event. 

A  general  judgment  rendered  upon  a  general  demurrer  to  a  declaration  containing  three 
counts,  and  made  several  to  each,  where  there  are  two  good  counts,  and  the  damages 
are  assessed  by  the  clerk,  upon  a  cause  of  action  set  out  in  one  of  the  good  counts, 
must  be  sustained,  although  the  third  count  he  defective. 

*This  cause  was  heard  in  the  court  below  at  the  May    [*525] 
term,  1841,  before  the  Hon  Samuel  H.  Treat.     Judgment 

(a)  See  also  Major  v.  U.  S.,  10  Pet.  U.  S.  R.,  663.  717. 

(6)  See  Adams  v.  Woodbridge,  ante,  257,  note  (a);  McClurken  v.  Detrick,  33  Dl.,  350,  and 
Ewell's  note. 

As  to  notes  payable  upon  a  contingent  event,  see  Kelly  v.  Hemviingtvay,  13  111.,  605; 
Glancy  v  Elliot,  14  HI.,  4Sii3;  Small ey  v.  Edey,  15  111.,  324. 
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was  rendered  for  the  plaintiff,  upon  demurrer  to  the  declaration, 
for  $507.50  damages,  and  the  costs  of  suit.  The  defendant  appealed 
to  this  court. 

Jbsiah  Lainhorii,  for  the  appellant, 

S.  T.  Logan,  for  the  appellee. 

ScATES,  Justice,  delivered  the  opinion  of  the  court:  ' 

Assumpsit.  The  first  count  is  on  a  promissory  note  made  by  the 
defendant  to  the  plaintiff,  for  the  payment,  to  him  or  order,  of  the 
sum  of  $500,  when  William  Henry  Harrison  should  be  elected  presi- 
dent of  the  United  States.  It  alleges  that  the  defendant  "  then 
and  there  delivered  the  same  to  the  plaintiff,and  that  the  said  Wil- 
liam Henry  Harrison  was  long  since  elected  president  of  the  United 
States." 

The  second  count  states  that  the  defendant,  for  and  in  consider- 
ation of  one  house  and  lot,  before  that  time  bargained,  sold  and 
conveyed  by  the  plaintiff  to  the  defendant,  the  possession  whereof 
was  delivered  to  the  defendant,  did  make  and  execute  his  certain 
instrument  in  writing,  bearing  date,  etc.,  whereby  he  promised  to 
pay  the  plaintiff  the  further  sum  of  $500  when  William  Henry  Har- 
rison should  be  elected  president  of  the  United  States  of  America; 
which  instrument  was  delivered  to  the  plaintiff.  The  plaintiff' 
further  avers  that  William  Henry  Harrison  was  duly  elected  presi- 
dent of  the  United  States. 

The  third  count  is  indebitatus  assumpsit  in  $500,  for  a  house  and 
lot,  sold  and  conveyed  by  the  plaintiff  to  the  defendant,  and  posses- 
sion thereof  delivered,  at  the  special  instance  and  request  of  the 
defendant;  which  said  last  sum  the  defendant  promised  to  pay 
when  William  Henry  Harrison  should  be  elected  president  of  the 
United  States.  Breaches,  that  he  did  not  pay.  General  demurrer 
to  the  declaration,  and  made  several  to  each  count.  Demurrer 
overruled;  which  is  assigned  for  error. 

It  is  contended  by  the  appellant  that  this  contract  is  void,  being 
against  public  policy  and  good  morals.  There  are  no  facts  from 
which  the  court  is  authorized  to  infer  that  the  contract  grew  out  of 
a  bet  upon  the  presidential  election.  We  therefore  express  no 
opinion  as  to  the  validity  of  such  contracts.  The  writing  declared 
on  is  prim.a  facie  evidence  of  a  good  or  valuable  consideration. 
The  contract  depended,  as  to  the  day  of  payment,  upon  a  contin- 
gency, the  election  of  Wm.  H.  Harrison  to  the  presidency.  The 
consideration  of  the  writing  in  the  second  count,  and  of  the  promise 
in  the  third  count,  is  expressed  to  be  the  sale,  conveyance  and 
delivery  of  possession  of  a  certain  house  and  lot.  The  con- 
[*526]  sideration  *is  admitted  by  the  demurrer.  The  contingency 
of  the  election  is  not  expressed  to  be  the  consideration  in 
either  count.  But  the  time  of  payment  did  depend  upon  the  hap- 
pening of  that  event. 

'  This  cause  was  decided  at  the  July  term,  1841. 
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The  third  count  contains  no  averment  that  the  event  has  trans- 
pired upon  which  the  payment  became  due.  Neither  do  we  deem 
it  essential  to  inquire  whether  a  contract  to  be  performed  upon  the 
happening  of  an  uncertain  event,  which  might  never  transpire, 
could  not  presently  be  enforced  within  a  convenient  time;  for  the 
first  and  second  counts  set  forth  a  good,  subsisting,  valid  cause  of 
action,  and  aver  that  the  day  of  payment  is  passed,  by  the  happen- 
ing of  the  event,  which  made  certain  the  day  of  payment,  until 
then  contingent.     These  are  all  admitted  by  the  demurrer. 

The  two  first  counts  are  therefore  good.  The  demurrer  was 
properly  overruled  as  to  them;  and  upon  them  the  court  properly- 
rendered  judgment  for  the  debt  and  damages. 

The  third  count  we  think  defective,  in  not  showing  that  the 
money  was  due  at  the  commencement  of  this  suit;  and  the  demur- 
rer might  have  been  sustained  to  that  count.  But  the  general 
judgment  rendered  upon  a  general  demurrer,  made  several  to  each 
count,  must  be  sustained,  there  being  two  good  counts.  It  does 
not  appear  that  there  were  any  subsequent  proceedings  in  the  cause, 
exclusively  applicable  to  that  count.  The  clerk  assessed  the  dam- 
ages upon  the  writing  sued  on,  for  which  judgment  was  rendered. 
The  evidence,  therefore,  was  introduced  under  the  good  counts. 
If  evidence  had  been  introduced  under  the  last  count,  which 
would  not  have  been  admissible  under  the  former  counts,  it 
might  present  a  different  question,  whether  the  judgment  could  be 
sustained,  depending,  in  part,  upon  a  defective  count.  Such  does 
not  appear  in  this  case. 

The  judgment,  therefore,  is  affirmed,  with  costs. 

Judgment  affirmed. 


Stephen  Archer,  appellant,  v.  Daniel  Bogue,  appellee. 
Appeal  from  Kane. 

Under  the  statute  of  1838-9,  entitled  "An  act  to  amend  the  several  laws  in  relation  to 
practice  in  courts  of  law,"  etc.,  the  assignee  is  not  required  to  prove  the  assignment 
of  a  promissory  note,  unless  the  same  is  denied  by  affidavit.  The  aon  applies  to  suits 
before  justices  of  the  peace,  as  well  as  to  actions  in  the  Circuit  Courts,  (ra) 

Where  A  and  P  contracted  with  B,  to  perform  certain  labor,  and  A  paid  him  in  part  there- 
for: Held,  that  A  alone  could  not  maintain  an  action  against  B,  to  recover  damages 
for  a  failure  to  perform  the  contract;  that  the  contract  was  joint,  and  that  suit  must 
be  brought  in  the  name  of  A  and  P. 

This  cause  was  heard  in  the  court  below  at  the  August  term, 
1841,  before  the  Hon.  Thomas  Ford. 

*  0.  Peters  and  B.  F.  Fridley,  for  the  appellant:  [*527] 

1.  Underthe  statute  of  1838-9,  p.  27,  sec.  2,  the  assignment 
of  a  note  is  a  fact  to  be  put  in  issue  by  plea  verified  by  affidavit. 

,  (o)  Accord  Hudson  v.  Dickinson,  12  HI.,  407. 
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The  term  plea  in  tbis  section  of  tlie  act  is  used  in  a  technical  sense;, 
and  as  there  is  no  plea  or  pleading,  in  its  just  sense,  before  a  jus- 
tice of  the  peace,  the  legislature  could  not  have  intended  to  extend 
the  remedy  to  suits  commenced  before  a  justice,  and  the  assign- 
ment must  be  proved  in  the  same  manner  as  if  the  statute  had  not 
been  passed. 

The  evidence  did  not  prove  an  assignment.  Promising  to  pay  a 
note  does  not  admit  the  execution  of  the  indorsement. 

Suppose  the  note,  when  procured,  had  contained  no  assignment,, 
such  promise  would  not  have  enabled  the  plaintiff  below  to  main- 
tain his  action  upon  it. 

2.  It  was  clearly  wrong  to  give  judgment  for  the  damages  for 
not  breaking  the  prairie. 

The  contract  was  not  made  by  Archer  with  Bogue  alone,  but 
with  Bogue  and  Peck.  The  right  of  action  accrued,  if  at  all,  to 
Bogue  and  Peck,  and  they  should  have  joined  in  their  action  to- 
recover  the  damages;  and  this  may  be  taken  advantage  of  at  the 
trial:     1  Chit.  Plead.,  14,  487. 

X.  Trumhull  and  W.  D.  Barry,  for  the  appellee,  cited  Breese,. 
96;  1  Scam.,  211;  15  Wend.,  187. 

Treat,  Justice,  delivered  the  opinion  of  the  court:' 
An  action  was  brought  by  Bogue  against  Archer,  before  a  justice 
of  the  peace,  and  taken  to  the  Circuit  Court.  It  was  there  tried 
by  the  court,  and  a  bill  of  exceptions  taken  embodying  all  of  the 
evidence.  Bogue  claimed  to  recover  on  a  note  and  on  account.  He 
produced  a  note  for  $30,  made  by  Archer  to  one  Chipman,  purpox-t- 
ing  to  be  assigned  to  Bogue,  and  introduced  some  testimony  for 
the  purpose  of  proving  the  genuineness  of  the  assignment;  to  which 
Archer  objected,  but  his  objection  was  overruled,  and  the  note  and 
evidence  admitted.  The  fact  of  the  assignment  was  not  denied  by 
the  atiidavit  of  Archer. 

The  proof  in  relation  to  the  account  was,  that  in  1838,  a  parol 
agreement  was  made  by  Archer  with  Bogue  and  one  Peck,  by 
which  Archer  was  to  break  sixty  acres  of  prairie  for  them,  on  land 
jointly  possessed  by  them,  for  which  he  then  received  a  pair  of 
horses  owned  by  Bogue  as  payment  for  the  breaking  of  thirty 
acres,  and  was  to  receive  $105  in  money  for  the  remaining  thirty 
acres,  as  soon  as  Bogue  and  Peck  could  send  to  Ohio  and  obtain  it; 
Archer  to  break  as  much  of  the  prairie  that  season  as  his  team 
would  permit.  He  did  break  twenty  acres,  but  did  nothing  more, 
and  no  money  was  ever  paid  him.  The  breaking  ofi 
[*528]  *the  prairie  was  worth  $3  per  acre.  The  account  was  for 
damages  sustained  by  Bogue,  by  reason  of  the  failure  of 
Archer  to  break  the  balance  of  the  thirty  acres.  The  court  decided: 
that  Bogue  was  entitled  to  recover  $30,  the  amount  of  the  note, 
and  an  equal  amount  for  damages  occasioned  by  the  failure  of, 
Archer  to  perform  the  contract,  and  rendered  judgment  for  $60. 

Caton,  Justice,  having  been  of  counsel  in  this  cause,  gave  no  opinion. 

516 


SPEINGFIELD.  528 


Archer  v.  Boarue. 


To  reverse  this  judgment,  Archer  brings  an  appeal,  and  assigns 
for  erroV, 

First.  The  court  erred  in  admitting  the  evidence  relating  to  the 
assignment  of  the  note; 

i>econd.     In  rendering  judgment  for  Bogue. 

Upon  the  first  assignment  of  error,  we  do  not  deem  it  necessary 
to  look  into  the  testimony  admitted  relative  to  the  note,  as  the 
question  of  assignment  was  not  in  issue.  The  second  section  of 
the  "Act  to  amend  the  several  laws  in  relation  to  practice  in  courts 
of  law,"  etc.,  approved  March  2d,  1839,'  provides  that  in  actions 
by  the  assignee  upon  instruments  assignable  by  law,  the  plaintiff 
shall  not  be  bound  to  prove  the  signature  of  the  assignor,  unless 
the  fact  of  the  assignment  be  put  in  issue  by  plea,  verified  by  the 
afiidavit  of  the  defendant,  or  some  credible  person,  stating  that  he 
verily  believes  the  facts  stated  in  the  plea  to  be  true.  The  trial  in 
the  court  below  was  had  after  the  passage  of  this  act,  but  it  is 
insisted  that  its  provisions  do  not  extend  to  actions  before  justices 
of  the  peace,  inasmuch  as  the  pleadings  in  such  cases  are  ore  tenus, 
and  not  in  writing.  The  section  before  referred  to  has  been  gen- 
erally considered,  and  we  think  correctly,  as  applicable  to  actions 
before  justices  of  the  peace.  Its  object  is  to  relieve  the  plaintiff 
from  the  burthen  of  proving  the  handwriting  of  the  assignor,  where 
the  defendant  does  not  deny  this  particular  fact  by  afiidavit.  It  is 
only  when  this  denial  is  interposed,  that  the  onus  prohandi  lies  on 
the  plaintiff.  It  cannot,  we  think,  be  successfully  contended  that 
the  legislature  intended  to  require  greater  strictness  of  proof,  in 
suits  before  justices  of  the  peace,  than  incases  in  the  Circuit  Courts. 
The  laws  conferring  jurisdiction  on  justices  of  the  peace,  and  regu- 
lating the  proceedings  to  be  had  before  them,  show  satisfactorily 
that  no  such  discrimination  was  intended.  The  defendant  may 
plead  to  the  action  in  the  one  case  as  well  as  in  the  other,  the  only 
difference  being,  that  before  the  justice  of  the  peace  his  plea  is 
made  orally,  while  in  the  Circuit  Court  it  is  in  writing.  The  affidavit 
of  the  defendant,  denying  the  genuineness  of  the  assignment,  in 
so  certain  a  manner,  that  if  false,  perjury  can  be  assigned  upon  it, 
fully  answers  the  requirements  of  the  law.  The  assignment  of 
the  note  not  being  in  issue,  the  evidence  introduced  was  wholly 
unnecessary,  and  the  defendant  cannot  complain  of  its  admission. 

Upon  the  second  assignment  of  error,  we  are  of  the  opinion  the 
court  erred  in  allowing  Bogue  to  recover  damages  for  the 
failure  *of  Archer  to  perform  the  contract.  The  contract  [*529] 
was  a  joint  one  with  Bogue  and  Peck,  and  they  should  join 
in  any  action  brought  to  enforce  it,  or  to  recover  damages  for  a 
failure  to  comply  with  its  term.  The  fact  of  the  payment  by 
Bogue,  did  not  authorize  him  to  sever  the  contract,  and  bring  the 
action  in  his  own  name.  As  to  Archer,  it  was  a  joint  payment,  and 
if  he  had  completed  the  contract,  he  would  be  required  to  join 
both  Bogue  and  Peck,  in  an  action  brought  to  recover  the  balance 
to  be  paid. 

>  Laws  of  1838-9,  271. 
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For  this  error,  the  judgment  of  the  Circuit  Court  is  reversed 
with  costs,  and  the  cause  remanded  for  further  proceedings  con- 
sistent with  this  opinion. 

Judgment  reversed. 


Thomas  Morgan,  appellant,  v.  Samuel  Pettit,  appellee. 

Appeal  from  Scott. 

At  common  law,  all  wagers  are  recoverable  but  such  as  are  prohibited  by  statute;  such  a* 
are  against  sound  policy;  and  such  as  tend  to  a  breach  of  the  peace,  to  immorality,  or 
indecency,  or  injuriously  affect  the  rights  of  third  persons,  (a) 

The  "Act  to  prohibit  betting  on  elections,"  applies  only  to  elections  held  in  this  state, 
and  does  not  extend  to  those  made  concerning  elections  to  be  held  in  other  states.  (6) 

A  bet  or  wager  between  two  citizens  of  this  state,  upon  the  majoritj^  which  General  Har- 
rison would  obtain  at  the  presidential  election  in  the  state  of  Kentucky,  is  not  illegal; 
and  an  action  can  be  maintained  by  the  winner  to  recover  tlie  amount  of  the  wager. 

Semble,  That  a  bet  or  wager  on  the  result  of  an  election  in  this  state,  whether  made 
before  or  after  the  election,  would  be  illegal,  as  against  good  policy. 

This  cause  was  heard  in  the  Scott  Circuit  Court,  at  the  May  term,. 
1841,  before  the  Hon.  Samuel  D.  Lockwood  and  a  jury. 

Josiah  Lanihorn,  for  the  appellant,  cited  9  Co  wen,  169,  and 
note. 

John  J.  Hardin,  for  the  appellee,  cited  3  Term  R.,  693,  and 
authorities  there  cited;  10  Johns.,  406;  1  Scam.,  577;  note  to  4 
Johns.,  442;  1  Littell,  50. 

Tkeat,  Justice,  delivered  the  opinion  of  the  court:' 
An  action  of  assumpsit  was  instituted  before  a  justice  of  the- 
peace,  by  Pettit  against  Morgan,  and  taken  by  appeal  to  the  Cir- 
cuit Court,  where  it  was  tried  by  a  jury.  It  was  proved  on  trial, 
that  in  1840,  some  months  prior  to  the  presidential  election,  Mor- 
gan and  one  Powell,  at  Scott  county,  Illinois,  made  a  bet  on  the 
result  of  the  election  for  president  in  the  state  of  Kentucky; 
[*530]    by  the  terms  *of  which,  Morgan  was  to  pay  Powell  $50  if 

iWiLsoN,  Chief  Justice,  and  Scates,  Caton,  and  Semple,  Justices,  did  not 
hear  the  argument  in  this  case,  and  gave  no  opinion. 

(a)  Accord  MerchanVs  S.  L.  <&  T.  Co.  v.  Goodrich,  75  III.,  554. 

Where  B.  and  L.  purchased  cloth  of  A.  upon  credit,  and  at  the  time  of  the  purchase  a; 
memorandum  was  made  as  follows:  "K  D.  is  elected  to  congress,  B.  is  to  pay  for  the 
cloth;  if  S.  is  elected,  L.  has  to  pay."  The  contract  of  sale  was  held  valid,  and  not 
tainted  by  the  bet.  Lurtonv.  Gilliam,  1  Scam.,  577. 

A  recovery  can  be  had  upon  a  wager  as  to  the  time  a  railroad  will  be  completed: 
Beadles  v.  Bliss,  27  111..  330. 

(6)  Accord  Smith  v.  Smith,  21  III.,  244.  But  see  Gregory  v.  King,  58  HI.,  169,  which  over- 
rules the  principal  case  and  Smith  v.  Smith. 

A  note  payable  "provided  Abraham  Lincoln  receives  the  electoral  vote  of  Illinois,"  is 
void:    Guyman  v.  Burlingame,  36  111.,  2U1.    See  also  Stevens  v.  Sharp.  26  111.,  404. 

Voting  of  presidential  electors  is  an  election  within  the  meaning  of  the  statute: 
McClurkenv.  Detrick,  a3  111.,  350,  and  Ewell's  note. 

The  statute  of  1&45  apphes  to  the  election  of  presidential  electors:  Gordon  v.  Casey,  3S 
IlL,  70. 
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General  Harrison  received  three  thousand v majority  in  that  state,, 
and  if  he  received  less  than  that  majority,  Powell  was  to  pay 
Morgan  the  like  amount.  Powell  procured  one  Carpenter  to  become 
surety  for  him,  and  Pettit  became  the  surety  of  Morgan.  Pettit, 
as  such  surety,  was  to  pay  Powell  in  the  event  that  Morgan  lost  the 
bet.  It  was  admitted  that  General  Harrison  received  more  than 
three  thousand  majority  in  Kentucky.  After  the  result  was  known, 
Pettit  paid  Powell  $50,  and  brought  this  suit  to  recover  it.  Mor- 
gan asked  the  court  to  give  several  instructions  to  the  jury,  which 
the  court  refused,  and  instructed  the  jury,  "  That  a  bet  on  an  elec- 
tion out  of  this  state,  and  where  the  persons  making  the  bet  were 
not  electors  or  voters,  is  a  wager  not  affected  by  any  of  the  laws  of 
Illinois,  and  recoverable  by  common  law;  and  that  if  the  bet  would 
come  within  that  principle,  the  plaintiff  was  entitled  to  recover." 
To  this  decision  Morgan  excepted.  The  jury  found  a  verdict  for 
Pettit  for  $50,  and  judgment  was  rendered  thereon. 

To  reverse  this  judgment,  Morgan  brings  an  appeal,  and  assigns 
for  error  the  decision  of  the  Court  in  refusing  the  instructions 
asked,  and  in  giving  the  instruction  to  the  jury. 

The  law  of  the  case  is  as  fully  presented  by  the  instruction  which 
was  given,  as  by  those  which  were  refused,  and  the  propriety  of 
the  one  given  will  alone  be  considered. 

The  "  Act  to  prohibit  betting  on  elections,"  approved  February 
15,  1839,'  provides  that  any  person  making  any  bet  or  wager  on  the 
result  of  any  election  to  be  holden  under  the  laws  or  constitution 
of  this  state,  shall  be  liable  to  indictment  and  punishment.  It  fol- 
lows from  this  provision,  that  a  wager  of  the  kind  mentioned  in  it, 
would  be  void,  and  no  recovery  could  be  had  by  the  winning  party. 
The  prohibition,  however,  is  confined  to  wagers  on  the  result  of 
elections  to  be  holden  in  this  state,  and  does  not  extend  to  those 
made  concerning  elections  to  be  holden  in  other  states.  The  present 
case  is  not  within  the  provisions  of  the  statute,  and  unless  the  wager 
is  illegal  at  common  law,  it  can  be  enforced,  and  Pettit  is  entitled, 
to  recover. 

At  common  law,  all  wagers  were  recoverable  but  such  as  were 
prohibited  by  statute;  such  as  were  against  sound  policy;  and  such 
as  tended  to  a  breach  of  the  peace,  to  immorality,  or  indecency,  or 
injuriously  affected  the  rights  of  third  persons.' 

A  reference  to  some  of  the  leading  decisions  in  England  and  this 
country,  will  show  what  cases  have  been  considered  as  coming 
within  the  exceptions  to  the  rule,  that  wagers  are  recoverable. 

In  the  case  of  Jones  v.  Randall,^  a  wager,  whether  a  decree  of 
the  court  of  Chancery  would  be  reversed  in  the  House  of  Lords, 
was  held  to  be  recoverable. 

Da  Costa  v.  Jones,*  was  the  case  of  a  wager  on  the  sex  of 
a  *third  person;  and  it  was  held  void,  on  the  ground  that  it    [*531] 

1  Laws  of  1839.  109. 

2  3  Bac.  Arb.,  335;  Chit,  on  Cont.,  395. 
sCowper,  37.  <  Cowper,  729. 
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would  lead  to  an  indecent  inquiry,  grossly  affecting  the  rights 
and  feelings  of  the  third  person. 

In  Allen  v.  Ilearne,^  a  wager  between  two  voters,  respecting  the 
election  of  a  member  of  parliament  in  their  district,  made  before 
the  election,  was  declared  to  be  illegal,  as  contrary  to  sound  policy. 

In  Atherfold  v.  Beard,^  the  court  held  a  wager  respecting  the 
amount  of  a  certain  branch  of  the  public  revenue,  illegal,  because 
it  might  lead  to  an  improper  discussion,  and  therefore  contrary  to 
good  policy. 

Good  V.  Elliott,^  was  an  action  on  a  wager  whether  a  third  per- 
son had  before  a  certain  day  purchased  a  wagon.  Grose,  Ashhurst, 
and  Kenyon,  Justices,  against  Buller,  Justice,  held  a  wager  valid, 
as  not  falling  within  any  of  the  exceptions  to  the  general  rule. 

In  the  case  of  Bunn  v.  Hiker, ^  a  bet  between  two  voters,  one  of 
whom  had  voted,  on  the  result  of  the  gubernatorial  election,  made 
before  the  polls  had  closed,  was  held  to  be  void,  as  against  good 
policy. 

In  'Campbell  v.  Richardson,^  a  bet  on  the  result  of  a  shooting 
match  was  declared  to  be  valid,  and  recoverable  at  common  law. 

Hust  V.  Gott,^  and  Bush  v.  Keeler,''  Avere  actions  on  bets  made 
after  the  election,  but  before  the  canvass  was  completed  and  made 
known,  on  the  result  of  the  election  for  governor.  The  wagers 
were  held  to  be  illegal,  because  of  their  tendency  to  agitate  ques- 
tions concerning  the  validity  of  the  election,  and  the  right  of  the 
party  obtaining  the  certificate  of  the  board  of  canvassers,  to  the 
office. 

On  the  principle  of  these  cases,  the  bet  in  question,  if  on  the 
result  of  the  election  in  this  state,  whether  made  before  or  after 
the  election,  would  be  illegal,  as  against  good  policy.  If  made 
before  the  election,  the  parties  to  it  would  have  a  direct  pecuniary 
interest  in  the  result,  which  might  control  their  votes,  and  induce 
them  to  use  improper  means  for  the  purpose  of  controlling  the 
election.  If  made  after  the  election,  the  same  interest  might  induce 
an  attempt  to  influence  and  control  the  determination  of  the 
authority  whose  duty  it  is  to  canvass  the  votes,  and  declare  who  is 
elected. 

The  wager  in  question  does  not  seem  to  come  within  any  of  the 
exceptions  to  the  general  rule,  as  shown  by  the  authorities  referred 
to.  It  is  made  between  citizens  of  this  state,  residing  out  of  the 
state  where  the  election  is  to  transpire,  and  under  such  circum- 
stances as  preclude  them  from  exercising  any  dangerous  or  con- 
trolling influence  over  the  result.  By  its  terms,  it  is  conceded  that 
General  Harrison  will  obtain  the  electoral  vote  of  Ken- 
[*532]  tucky,  and  *the  only  question  is  as  to  the  extent  of  his 
majority.  It  gives  the  parties  no  interest  in  the  mere  ques- 
tion whether  the  vote  of  the  state  is  to  be  given  to  General  Harri- 
son or  Mr.  Van  Buren.     We  are  of  the  opinion  that  the  wager  in 

1  1  Term  R.  ,57.  =  2  Term  R. ,  611.  3  3  Term  R. ,  693. 

*  4  Johns.,  436.  «  10  Johns.,  406.  «  9  Cowen,  169. 

T  5  Wend.,  250. 
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question  is  recoverable  by  the  common  law,  and  consequently  the 
court  decided  correctly  in  giving  the  instruction. 

It  may  be  a  matter  of  regret,  as  the  English  courts  have  frequently 
remarked,  that  wagers  of  any  kind  have  been  sustained;  but  the 
law  is  too  well  settled  for  courts  now  to  say,  that  such  wagers  as 
do  not  fall  within  the  exceptions  to  the  rule,  shall  not  be  recovered. 
If  the  law  should  be  otherwise,  it  is  for  the  legislative,  and  not  the 
judicial  power,  to  declare  it. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 


Douglass,  Justice,  dissented. 


Judgment  affirmed. 


George  Mason,  appellant,  v.  Benjamin  P.  Park,  appellee. 

Appeal  from  Richland. 

In  actions  of  ejectment,  and  of  trespass,  for  injuries  to  the  inheritance,  proof  of  actual 
possession  of  the  premises,  by  a  person  claiming  title  in  fee  simple,  is  presumptive 
evidence  of  title  in  him,  to  that  extent,  and  throws  upon  the  parry  contesting  his  title, 
the  burthen  of  rebutting  the  presumption  thus  raided.  This  rule  is  applicable  to  an 
action  of  debt  under  the  statute,  for  trespassing  by  cutting  timber.  In  the  absence 
of  proof  of  this  character,  raising  a  presumption  of  title,  the  party  asserting  title  is 
bound  by  the  general  rule,  that  he  must  produce  the  best  evidence  the  nature  of  the 
case  ynW  admit  of.  The  best  evidence  is  his  deeds  and  other  documentary  evidence  of 
title,  (a) 

"Where  an  admission  is  made  in  a  case,  for  the  purposes  of  the  trial,  it  is  regarded  as  a  stip- 
ulation of  the  party  making  it.  that  the  fact  about  which  it  is  made  exists,  and  he  is 
estopped  from  denying  it;  but  an  admission  made  in  pais  is  not  conclusive,  and  is 
entitled  to  no  higher  consideration  than  parol  testimony.  It  amounts  but  to  oral  testi- 
mony, and  is  liable  to  be  rebutted  by  the  party  malving  It.  It  is  regarded  as  the  weak- 
est and  most  uncertain  kind  of  testimony,  and  ought  to  be  received  only  in  cases  where 
parol  evidence  is  properly  admis.sible  to  show  the  same  fact. 

An  admission  of  a  party  is  competent  evidence  only  where  parol  evidence  would  be  admis- 
sible to  establish  the  same  fact,  or  where  there  is  not  higher  and  more  conclusive  evi- 
dence in  existence,  which  can  be  produced.  (6) 

In  an  action  of  debt,  under  the  statute  against  trespassing,  by  cutting  timber,  the  admis- 
sion of  the  defendant  that  he  cut  trees  on  the  plaintiff's  land,  can  not  be  received  as 
evidence,  where  such  admission  is  not  made  for  the  purposes  of  the  trial. 

This  cause  was  heai'd  in  the  Richland  Circuit  Court,  at  the  June 
term,  1842,  before  the  Hon,  William  Wilson  and  a  jury. 

0.  B.  Flcklin  and  Levi  Davis,  for  the  appellant,  cited  Green - 
leaf's  Ev.,  93,  98,  102,  107-8,  235;  1  Stark.  Ev.,  105;  2  Phil.  Ev., 
210,  note,  192;  3  Johns.,  477;  Jenner  v.  JoUffie,  6  Johns.,  9;  Welland 
Canal  Co.  v.  Hathaioay,  8  Wend.,  480;  Summersett  v.  Adamson, 
1  Bing.  73;  8  Eng.  Coin.  Law,  255. 

(a)  See  Wright  v.  Bennett,  ante,  258,  and  note,  as  to  proof  of  title  in  penal  actions  of 
trespass  by  cutting  timber. 

In  ejectment,  plaintiff  must  recover,  if  at  all,  on  the  strength  of  his  own  title:    Hoque 
V.  Porter,  45  DL,  318. 

And  he  must  show  himself  entitled  to  the  possession  at  the  time  laid  in  the  declaration; 
Wood  V.  Morton,  11  lU.,  547;  Holt  v.  Rees,  44  111.,  30. 

(6)  Accoi-d  Jameson  v.  Conway,  5  Gil.,  227;  Bryan  v.  Smitli.  2  Scam.,  47. 
^A  party  is  estopped  by  admissions  made  in  open  court:    Str idling  v.  Prettyman,  57  HI., 
871;  Hensoldt  v.  Town  of  Petersburg,  63  111.,  111. 
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[*533]        *A.  Lincoln  and  Aaroii   Shaw,  for  the   appellee,   cited 
Roscoe's  Ev.  27,  324;   Barry  v.  Bebbington,  4  Term  R.^ 
514;  R.  L.,  603. 

Treat,  Justice,  delivered  the  opinion  of  the  court:' 
This  was  an  action  of  debt  to  recover  the  penalty  given  by  "An 
act  to  prevent  trespassing  by  cutting  timber,"  ^  originally  brought 
before  a  justice  of  the  peace,  by  Park  against  Mason,  and  taken  by 
appeal  to  the  Circuit  Court.  It  was  there  ti'ied  by  a  jury,  and  a 
verdict  returned  for  Park  for  $48,  on  which  the  court  gave  judg- 
ment; to  reverse  which  judgment,  Mason  appeals  to  this  court. 
The  Avhole  of  the  evidence  is  inserted  in  a  bill  of  exceptions. 
From  this  it  appears  that  Park,  to  prove  title  to  the  land  on  which 
the  trees  were  cut,  called  a  witness,  who  testified  to  a  conversation 
in  which  Mason  admitted  to  him,  that  two  of  the  trees  were  cut  on 
the  land  of  Park.  This  was  all  the  evidence  in  relation  to  the  title. 
Mason  asked  the  court  to  instruct  the  jury  that  the  parol  declara- 
tion of  Mason  was  not  sufficient  evidence  of  title  to  enable  the 
plaintiff  to  maintain  his  action;  which  the  Court  refused  to  do,- and 
instructed  the  jury  that  evidence  of  title  by  deed  was  not  indis- 
pensable, if  Mason  admitted  that  the  trees  were  cut  on  the  plain- 
tiff's land.  To  this  decision  of  the  court.  Mason  excepted.  Several 
errors  have  been  assigned,  but  the  only  question  presented  by  them, 
which  it  is  deemed  necessary  to  decide,  is  whether  the  admission  of 
Mason  was  com23etent  evidence  of  title.  This  court,  in  the  case  of 
Wright  v.  Bennett,^  decided  that  the  plaintiff,  to  maintain  this 
action,  must  aver  in  his  declaration,  that  he  is  the  owner  of  the 
land  on  which  the  trees  were  cut,  and  that  the  term  owner,  is  appli- 
cable to  him  only  who  has  an  estate  in  fee  simple.  If  this  aver- 
ment be  necessary,  it  follows  that  it  must  be  fully  sustained  by 
proof.  The  plaintiff,  then,  in  this  case,  was  bound  to  show  title  in 
fee  simple  to  the  land.  Plow  that  may  be  shown,  is  the  question 
for  determination.  In  actions  of  ejectment,  and  of  trespass  for 
injuries  to  the  inheritance,  proof  of  actual  possession  of  the 
premises  by  a  person  claiming  title  in  fee  simple,  is  presumptive 
evidence  of  title  in  him  to  that  extent,  and  throws  upon  the  pai'ty 
contesting  his  title,  the  burthen  of  rebutting  the  presumption  thus 
raised.* 

This  rule  is  doubtless  applicable  to  this  action,  which,  although 
a  penal  one,  is  a  remedy  given  to  the  owner,  for  a  permanent  injury 
to  his  estate.  In  the  absence  of  proof  of  this  character,  raising  a 
presumption  of  title,  the  party  asserting  title,  is  bound  by  the  gen- 
eral rule  that  he  must  produce  the  best  evidence  the  nature  of  the 
case  will  admit  of.  The  best  evidence  is  his  deeds  and 
[*534]  *other  documentary  evidence  of  title.  These  are  always 
presumed  to  be  in  his  custody,  and  can  be  easily  produced. 

1  Semple,    Justice,  did  not  hear  the  argument  in  this  case,  and  gave  no 
opinion. 

2  R.  L.,  602;  Gale's  Stat..  679.  3  Ante,  258. 

*  Ricard  V.Williams,  7  Wheat.,  59;  The  People  v.  Leonard,  11  Johns.,  504; 
Day  et  al.  v.  Alcerson,  9  Wend.,  223. 
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lie  makes  an  affirmative  allegation,  having  in  his  control  the  high- 
est evidence  to  snbtantiate  it,  and  it  is  but  reasonable  that  he  should 
be  required  to  produce  it. 

But  it  is  contended  that  the  admission  of  the  party  who  has  the 
right  to  compel  his  antagonist  thus  to  make  out  his  case,  dispenses 
with  the  necessity  of  producing  the  best  evidence  of  title.  Where 
the  admission  is  made  for  the  purposes  of  the  trial,  it  is  regarded 
as  a  stipulation  of  the  party  making  it,  that  the  fact  about  which  it 
is  made  exists,  and  he  is  estopped  from  denying  it.  But  an  admis- 
sion made  in  jyais  is  not  conclusive,  and  is  entitled  to  no  higher 
consideration  than  parol  testimony.  It  amounts  but  to  oral  testi- 
mony, and  is  liable  to  be  rebutted  by  the  party  making  it.  It  is 
regarded  as  the  weakest  and  most  uncertain  kind  of  testimony,  and 
ought  to  be  received  only  in  cases  where  parol  evidence  is  properly 
admissible  to  show  the  same  fact. 

In  the  case  of  Stinimersett  v.  Adamson,^  the  admission  of  the 
party,  that  he  had  been  discharged  under  the  insolvent  law,  was 
held  to  be  incompetent  evidence  against  him,  although  that  par- 
ticular question  was  in  issue. 

In  Jenner  v.  Joliffe^'^  the  defendant  set  up  a  seizure  under  an 
attachment  as  a  defense  to  the  action,  and  offered  to  prove  the 
existence  of  the  attachment,  by  the  admission  of  the  plaintiff.  The 
court  decided  that  the  testimony  was  inadmissible,  and  that  the 
defendant  was  bound  to  furnish  the  highest  evidence  the  nature  of 
the  case  admitted    of  the  existence  and  legality  of  the  attachment. 

The  case  of  Hashrouck  v.  Baher,^  decides  that  the  admission 
of  a  party,  that  he  had  been  subpoenaed  as  a  witness,  was  not  evi- 
dence against  him,  so  as  to  dispense  with  the  production  of  the 
subpoena. 

In  the  Welland  Canal  Company  v.  Hathaway,*  the  plaintiffs 
attempted  to  prove  their  existence  as  a  corporate  body,  by  an  admis- 
sion of  the  defendant.  The  court  held  that  it  was  not  the  best  evi- 
dence of  the  fact,  and  therefore  inadmissible. 

These  cases  are  similar  in  principle  to  the  one  before  us,  and 
fully  settle  the  question  involved.  The  admission  is  excluded, 
because  there  is  higher  evidence  of  the  fact  in  issue. 

The  rule  properly  deducible  from  the  authorities,  seems  to  be, 
that  the  admission  of  the  party  is  competent  evidence  only  where 
parol  evidence  would  be  admissible  to  establish  the  same  fact,  or 
where  there  is  not  higher  and  more  conclusive  evidence  in  existence, 
which  can  be  produced.  Indeed,  the  court  in  The  Welland  Canal 
Company  v.  Hathaway,  lay  it  down  as  an  undeniable  proposition. 
Such  too,  is  stated  to  be  the  proper  rule,  by  Mr.  Greenleaf,  in  his 
excellent  Treatise  on  Evidence,  page  235. 

*The  propriety  of  the  rule  is  manifest.     It  is  consistent    [*535] 
with  the  well  established  principle,  that  the  best  evidence 
which  the  natiire    of  the   cause  permits,   shall  be  furnished.     It 
imposes  no  hardship  on  the    party  who  seeks    to  introduce  the 

ilBmg.,73.  2  6  Johns.,  9. 

8  10  Johns,  248.  *  Wend. ,  480. 
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admission,  for  he  can  resort  to  the  higher  grade  of  evidence  which 
is  in  his  control,  and  more  easily  produced  by  him,  than  his  adver- 
sary. A  differ(;nt  rule  would  substitute  for  the  most  certain  and 
conclusive  testimony,  the  loose  declarations  and  vague  admissions 
of  a  party,  not  made  under  the  sanction  of  an  oath,  or  with  any 
reference  to  a  decision  by  a  judicial  tribunal  of  the  matter,  concern- 
ing which  they  were  made.  Instead  of  eliciting  the  truth,  the  sole 
object  of  evidence,  it  would  have  the  tendency  to  obscure  and 
exclude  it.  It  would  prove  a  source  of  much  inconvenience  to,  and 
frequently  operate  as  a  great  hardship  on,  the  party  making  the 
admission.  To  rebut  it  he  would  generally  have  to  prove  a  nega- 
tive, a  matter  always  difficult,  and  in  many  cases  almost  if  not 
impossible.  He  may  have  no  means  of  ascertaining  the  truth,  the 
whole  of  the  evidence  pertaining  to  it,  being  in  the  control  of  his 
adversary. 

In  the  present  case,  if  the  admission  was  competent  evidence. 
Mason,  to  avoid  its  effect,  would  be  compelled  to  show  title  out  of 
the  plaintiff,  and  this  he  could  only  do  by  showing  title  in  some 
other  person.  To  establish  this,  he  might  be  required  to  produce 
title  papers  beyond  his  control,  and  of  the  existence  of  which  he 
had  no  knowledge.  If  the  admission  was  untrue,  and  he  failed  to 
show  its  falsity,  the  recovery  against  him  would  be  no  bar  to  action 
by  the  real  owner. 

In  this  view,  the  decision  of  the  court  in  refusing  the  instruction 
asked  for,  was  erroneous. 

For  this  error  the  judgment  of  the  Circuit  Court  is  reversed, 
with  costs. 

"Wilson,  Chief  Justice,  dissented. 

Judgment  reversed. 


Stephen  Pettis,  appellant,  v.  Benjamin  F.  Westlake  et  al,, 
appellees. 

Appeal  from  Pike. 

Where  a  plea  of  set-off  of  certain  assigned  notes  is  inartifleially  drawn,  and  does  not 
describe  the  notes  with  sufficient  certainty,  and  for  these  causes  would  be  bad  on 
demurrer,  a  plaintiff,  by  tendering  an  issue  on  it,  waives  his  right  to  make  these  objec- 
tions, either  on  the  trial,  or  in  the  appellate  court;  and  tlie  production  of  the  notes, 
with  the  inilorsement  thereon,  is  prima  facie  evidence  of  their  possession  before  the 
commencement  of  the  suit,  (a) 

Defenses  of  set-off  are  regarded  as  in  the  nature  of  cross-actions.  The  defendant  can 
only  introduce,  by  way  of  set-off,  such  demands  as  were  existing  causes  of  aotiom  iu 

(a)  See  Wallace  v.  Curtis,  36  111.,  156. 

If  a  defendant  pleads  over,  after  his  demurrer  to  the  declaration  has  been  overruled, 
he  waives  his  demurrer  and  all  objections  to  the  declaration:  Hannonv.  Thornton.,  i 
Scam.,  351;  Dickhnrt  v.  Durrell,  11  111.,  72. 

A  defendant  waives  his  objection  to  a  declaration  bad  on  special  demurrer  by  pleading^ 
to  it:     Wiyichesterv.  Rounds,  55  111.,  451. 

A  defendant  in  chancery  who  answers  over  waives  his  objection  to  the  jurisdiction: 
Parker  v.  Parker,  61  111.,  369. 
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his  favor  at  the  time  the  suit  was  instituted.      Pie  is  not  permitted,  after 

*he  has  notice  of  the  suit,  to  purchase  up  claims  against  the  plaintiff,  and  by     r*536l 

producing  them  on  the  trial,  defeat  the  plaintiff's  action,  and  subject  him  to     L  J 

the  payment  of  costs. 
The  plea  of  .set-off  is  an  affirmative  one,  and  it  is  incumbent  on  the  defendant  to  prove  as 

well  the  g-enuineness  of  the  demand  he  seeks  to  set-off,  as  that  it  was  due  him  when  he 

was  sued,  (a) 
The  legal  pr^-sumption  is,  that  the  indorsement  of  a  nr>te  was  antecedent  to  its  becoming 

due.     If  the  time  of  the  indorsement  becomi'S  material,  for  the  purpose  of  letting  in  a 

defense,  it  is  the  duty  of  the  maker  to  show  it,  and  thus  rebut  the  presumption  of  law; 

and  this  presumption  prevails  where  the  note  is  used  as  a  set-off,  as  well  as  where  a 

suit  is  instituted  upon  it.  (6) 

This  cause  was  heard  in  the  court  below,  at  the  September  term, 
1842,  before  the  Hon.  Samuel  D.  Lockwood  and  a  jury. 

J.  J.  Hardin  and  D.  A.  Smith,  for  the  appellant,  relied  upon  the 
following  points  and  authorities: 

The  note  set-off  must  be  owing  to  the  defendants  at  the  com- 
mencement of  the  suit:  1  Caines,  69;  4  East,  502,  507;  3  Term  R., 
186. 

The  same  rule  of  law  is  to  be  applied  to  cases  of  set-off,  as  in 
cases  of  bankruptcy  under  the  bankrupt  law  of  5  George  II,  630, 
sec.  28;  6  Term  R.,  59. 

Where  a  defendant  offers  an  assigned  note  in  evidence  as  a  set- 
off, the  onus  probandi  lies  on  him  to  show  that  he  held  the  note  at 
the  commencement  of  the  suit:  6  Term  R.,  59;  Ogden  et  al.  v. 
Cowley,  2  Johns.,  278;  Carpenter  v.  Butterfield,  3  Johns.,  Cas., 
145;  Jefferson  County  Bank  v.  Chaptnan,  19  Johns.,  322;  4 
Phillipps'  Ev.,  Cow.  &  Hill's  Notes,  338;  Caines'  Cas.,  302;  1 
Johns.  Cas.,  51. 

A  promissory  note  indorsed  can  not  be  given  in  evidence  by  the 
indorsee  against  the  maker,  under  the  common  counts:  Chit,  on 
Bills,  594;^  2  Stark.  Ev.,  183-4,  note  i,  1;  1  Campbell,  175;  4  Phil- 
lipps' Ev.,  Cow.  &  Hill's  notes,  19. 

It  is  a  general  rule,  invariably  acted  on  when  the  plaintiff  makes 
out  a  jyrima  facie  right  to  recover,  if  the  defendant  seeks  to  avoid 
the  recovery  of  the  judgment,  the  onus  probandi  is  on  him,  so  as  to 
rebut  every  presumption  in  favor  of  the  plaintiff.  Thus,  if,  in  a 
suit  by  the  indorsee,  the  defendant  pleads  payment  to  the  payee, 
prior  to  the  indorsement,  he  is  bound  to  prove  payment  so  made. 
Presumptions  of  law  do  not  come  in,  in  such  a  case,  to  aid  the 
defendant. 

E.  D.  Baker  and  A.  T.  Bledsoe,  for  the  appellees,  relied  upon 
the  following  points  and  authorities: 

1.  When  a  note  is  indorsed,  without  date  to  the  indorsement,  the 
\&if  presumes  that  it  was  indorsed  before  the  note  became  due. 

'Osterv.  Inman,  8  Wend.,  602;    Webster  v.  Bee,  5  Mass.,  334. 

2.  It  is  well  settled,  that  an  action  between  the  indorsee  and 

(a)  See  Ifichols  v.  Ruckells.  anie,  298,  and  note. 

lb)  It  is  a  presumption  of  law  that  a  note  was  assigned  before  maturity:  Mulford  v. 
Shepard,  1  Scam.,  583;  Mobley  v.  Ryan,  14  111.,  51;  Richards  v.  Betzer,  53  III.,  466;  Clarice 
V.  Johnson,  54  111.,  296. 

As  to  presumptions  arising  from  a  blank  indorsement  of  a  note,  see  WJiite  v.  Weaver, 
41  111.,  409,  and  Denslow's  note. 
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maker  of  a  promissory  note,   the  note    and  indorsement    may  be 

given  in  evidence  under  the  money  counts:     3  Burr,  1516; 

[*537]    12  *Johns.,  94;    2  Ld.  Kaymond,  930;    Bayley  on  Bills,  95; 

Chitty  on  Bills,  267. 

3.  There  can  be  no  doubt  that  the  note  and  indorsement  were 

properly  received  in  evidence  under  the  third  plea,  which  refers  to 

the  note  and  indorsement,  and  under  which  a  bill  of  particulars, 

including  said  note  and  indorsement,  was  filed  by  the  appellees. 

Tkeat,  Justice,  delivered  the  opinion  of  the  court: 
In  March,  1842,  Pettis  brought  his  action  against  Westlake  and 
Bates.  The  declaration  is  in  assumpsit  on  a  promissory  note. 
Pleas:  first,  non  assumpsit;  second,  that  the  plaintiff  was  indebted 
to  the  defendants  for  goods  sold,  money  lent,  etc.;  third,  that  the 
plaintiff  was  indebted  to  the  defendants  in  a  sum  greater  than  the 
amount  claimed  in  the  declaration,  for  goods  sold,  money  lent,  had 
and  received,  and  paid,  "and  also  by  virtue  of  certain  promissory 
notes  executed  by  the  said  plaintiff,  to  other  persons,  and  by  them 
assigned  to  these  defendants,  and  now  held  and  owned  by  them," 
etc.  Replication  to  the  second  and  third  pleas,  that  the  plaintiff, 
at  the  time  of  the  commencement  of  the  suit,  Avas  not  indebted  to 
the  defendants  as  alleged  in  the  pleas.  On  the  motion  of  the  plain- 
tiff, the  defendants  filed  a  bill  of  particulars  of  the  demands  they 
intended  to  give  in  evidence  under  their  pleas,  and  among  the 
items  is  the  following: 

"  One  note  executed  by  Pettis  to  Argyle  &  Hodgen,  for  one  hun- 
dred and  twenty-two  dollars  and  thirty-eight  cents,  and  interest  till 
paid,  now  assigned  to  the  defendants." 

The  cause  was  tried  before  a  jury.  Verdict  was  for  the  defend- 
ants for  893,  and  judgment  for  them  accoi-dingly. 

It  appears,  from  a  bill  of  exceptions,  that  on  the  trial,  the  defend- 
ants offered  in  evidence  a  note  and  indorsement  thereon,  as  follows; 

'*  PiTTSFiELD,  February  19th,  1841. 

"  One  day  after  date,  for  value  received,  I  promise  to  pay  Argyle 
&  Hodgen  one  hundred  and  twenty-two  dollars  and  thirty-eight 
cents,  with  twelve  per  cent  interest  per  annum  until  paid. 

"Stephen  Pettis." 
Indorsed: 

"  We  assign  this  note  to  West  &  Bates. 

"Argyle  &  Hodgen." 

To  this  evidence  the  plaintiff  objected,  because  the  note  was  not 
admissible  under  the  pleas;  and  because  there  was  no  evidence  that 
the  note  belonged  to  the  defendants  at  the  commencement  of  the 
suit;  but  the  court  overruled  his  objection,  and  permitted  the  note 
and  indorsement  to  be  read  to  the  jury,  without  proof  of  the  time  of 
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the   assignment   by   the  payees   to  the   defendants,    the  plaintiff 
excepting. 

Pettis "bi-ings  the  case  to  this  court,  and  assigns  as  error,  the 
decision  of  the  court  in  permitting  the  note  to  be  read  in  evidence 
under  the  pleas,  without  proof  of  the  time  of  the  assignment. 

*Two  questions  ai-ise  out  of  this  assignment  of  errors:  [*538] 
First,  was  the  note  admissible  under  the  pleas  ?  The  third  ^ 
plea  was  evidently  intended  as  a  plea  of  set-off.  It  is  inartificially 
drawn;  does  not  describe  the  notes  with  sufficient  certainty;  and 
for  these  causes  would  be  bad  on  demurrer;  but  the  plaintiff,  by 
tendering  an  issue  on  it,  waived  his  right  to  make  these  objections, 
either  on  the  trial  or  in  this  court.  The  plea  alleges  generally  that 
the  plaintiff  was  indebted  to  the  defendants,  on  certain  notes  made 
by  him  to  third  persons,  and  which  had  been  assigned  to  the 
defendants.  The  replication  denies  that  the  plaintiff  was  so 
indebted  at  the  commencement  of  the  suit.  Under  this  issue  it  was 
competent  for  the  defendants  to  give  in  evidence  any  notes  made 
by  the  plaintiff,  of  which  they  were  assignees,  when  the  suit  was 
instituted.  The  plaintiff,  by  demanding  a  bill  of  particulars,  com- 
pelled the  defendants  to  specify,  with  precision,  what  notes  they 
intended  to  offer  in  evidence.  The  note  produced  on  the  trial  was 
not  inconsistent  with  the  allegations  of  the  plea,  nor  variant  from 
the  one  described  in  the  bill  of  particulars.  We  are  satisfied,  there- 
fore, that  the  note  Mas  admissible  under  the  third  plea. 

The  second  question  is,  was  the  production  of  the  note,  with  the 
indorsement,  sufficient  evidence  that  it  was  the  property  of  the 
■defendants  at  the  time  they  were  sued  ?  Defenses  of  set-off  are 
regarded  as  in  the  nature  of  cross-actions.  The  defendant  can  only 
inti-oduce  by  way  of  set-off  such  demands  as  were  existing  causes  of 
action  in  his  favor,  at  the  time  the  suit  was  instituted.  He  is  nofe 
permitted,  after  he  has  notice  of  the  suit,  to  purchase  up  claims 
against  the  plaintiff,  and  by  producing  them  on  the  trial,  defeat 
the  plaintiff's  action,  and  subject  him  to  the  payment  of  costs. 
The  plea  of  set-off  is  an  affirmative  one,  and  it  is  incumbent  on  the 
defendant  to  prove  as  well  the  genuineness  of  the  demand  he  seek* 
to  set-off,  as  that  it  was  due  him  when  he  was  sued.  In  this  case  it 
was  the  duty  of  the  defendants  to  show  that  the  note  in  question 
was  their  property  when  the  suit  was  instituted.  There  Avas  no 
evidence  offered  on  this  point,  but  the  note  and  indorsement.  The 
note  bears  date  February,  1841,  and  is  payable  one  day  after  date. 
The  suit  was  commenced  in  March,  1842,  more  than  a  year  after 
the  maturity  of  the  note.  The  indorsement  is  without  date,  and 
the  question  as  to  the  time  it  was  made  depends  wholly  on  the 
presumption  of  law.  The  legal  presumption  is,  that  the  indorse- 
ment of  the  note  was  antecedent  to  its  becoming  due.  If  the  time 
of  the  indorsement  of  a  note  becomes  material  for  the  purpose  of 
letting  in  a  defense,  it  is  the  duty  of  the  maker  to  show  it,  and  thus 
rebut  the  presumption  of  law.  ^  If  Westlake  &  Bates  had  sued 
Pettis  on  the  note,  its  production  would  be  evidence  that  it  was 

tPlnkerton  v.  Bailey,  8  Wend.,  600;  Webster  v.  Lee,  5  Mass.,  334;  3  Day,  311. 
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assigned  to  them  before  maturity,  and  if  Pettis  desired  to  interpose 
defenses  to  it,  which  could  only  be  made  as  against  the 
[*539]  payees  and  assignees  *after  maturity,  he  would  be  required 
to  show  that  it  was  actually  assigned  after  it  became  due. 
The  defense  here  is  virtually  an  action  on  the  note,  and  we  perceive 
no  good  reason  why  the  presumption  should  not  hold  good  in  this 
case  as  in  the  other.  The  presumption  is  as  easily  rebutted  in  one 
case,  as  in  the  other.  Argyle  &  Hodgen,  the  payees  of  the  note, 
Avould  be  competent  witnesses  when  called  by  Pettis,  to  prove  the 
time  when  the  assignment  was  made. 

It  is  insisted,  however,  by  the  counsel  for  the  plaintiff,  that  where 
the  note  is  introduced  by  way  of  set-off,  the  defendant  is  bound  to 
show  by  proof,  independent  of  the  legal  presumption,  that  the 
assignment  was  made  previous  to  the  commencement  of  the  suit; 
and  in  support  of  this  position  he  cites  the  cases  of  DicJcson  v. 
Evans,^  Ogden  v.  Coxdeij,^  and  The  Jefferson  County  Bank  v. 
Chapman.^  The  first  cases  were  actions  brought  by  the  assignees 
of  bankrupts,  and  the  defendants  offered  to  set-off  checks  issued  by 
the  bankrupts,  payable  to  bearer.  The  court  decided  that  they 
could  not  be  set-off,  unless  it  was  proven  that  the  checks  came  to 
the  defendant's  hands  prior  to  the  bankruptcy.  In  the  last  case,  the 
court,  upon  the  authority  of  the  other  cases,  held  that  Chapman 
could  not  set-off  against  a  demand  of  the  bank  which  had  stopped 
payment,  its  bills  payable  to  bearer,  unless  he  proved  that  he  was 
the  holder  of  the  bills  when  he  was  sued.  Those  cases  are 
clearly  distinguishable  from  the  present.  The  checks  and  bills 
were  payable  to  bearer,  and  required  no  indorsement  to  render 
them  negotiable.  They  passed  by  delivery,  and  their  production 
furnished  no  presumption  that  they  came  to  the  defendant's  hands 
prior  to  the  bankruptcy,  or  the  commencement  of  the  suit.  The 
plaintiffs  had  no  means  of  ascertaining  when  the  defendants 
received  them.  There  was  nothing  on  the  notes  to  indicate  to 
whom  they  were  issued,  or  by  whom  transferred;  and  it  would  have 
been  productive  of  great  injustice  to  the  creditors,  to  permit  the' 
defendants  to  purchase  up  the  paper,  at  a  depreciation,  and  realize, 
its  nominal  value. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgment  affirmed. 

» 6  Term  R.,  57.  «  2  Johms.,  274  ^  19  Johns.,  322, 
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Simeon   Eyder,    Charles    L.   Frost   and   Winthrop   S,    Oilman, 
appellants,  v.  Varner  K.  Stevenson,  appellee. 

Appeal  from  Madison. 

Where  an  appeal  is  taken  in  the  name  of  two  of  three  defendants,  and  the  bond  Is  executed 
by  only  one  of  the  appellants,  and  the  other  defendant  who  did  not  appeal,  the  appeal 
will  be  dismissed,  (a) 

*J.  W.  CMcJcering,  for  the  appellee,  moved  to  dismiss  the    [*540] 
appeal,  because  Charles  L.  Frost,  one  of  the  appellants, 
had  not  executed  the  appeal  bond. 

Judgment  was  rendered  in  the  court  below  at  the  April  term, 
1842,  in  favor  of  the  appellee  against  the  appellants,  as  garnishees 
of  one  John  Anderson,  for  $318.64  and  costs.  Ryder  and  Frost 
prayed  an  appeal  which  was  granted  to  them,  "  upon  their  entering 
into  bond  in  thirty  days  in  the  sum  of  five  hundred  dollars,  condi- 
tioned according  to  law,  with  Horatio  B.  Bowman  and  E.  D.  Top- 
ping, as  sureties."  The  bond  was  filed  in  due  time,  executed  by 
Ryder,  Gilman,  Bowman,  and  Topping. 

The  motion  was  allowed,  and  the  appeal  dismissed. 

Motion  sustained. 


Merrill  E.  Rattan  et  al.,  plaintiffs  in  error,  v.  Caleb  Stone  et  al,, 
defendants  in  error. 

Error  to  Pike. 

Where  a  summons  from  the  Circuit  Court  is  made  returnable  to  the  fourth  day  of  the 
term,  it  is  not  merely  voidable,  but  absolutely  void,  and  should  be  quashed,  on  motion, 
and  a  final  judgment  rendered  against  the  plaintiff  for  costs;  but  where  the  court,  upon 
quashing  the  writ,  continued  the  cause  with  an  order  for  an  alias  summons,  and  such 
summons  was  issued:  Held,  that  the  alias  summons  might  be  considered  as  the  com- 
mencement of  a  new  suit;  that  the  words  "as  you  have  been  before  commanded  "  ia 
the  writ,  might  be  reganled  as  surplusage,  and  the  writ  amended  in  the  Circuit  Court, 
by  striking  out  those  words.  (6) 

It  is  erroneous  to  render  judgment  against  two  defendants,  when  process  is  served  on  one 
only,  (c) 

Wm.  Thomas,  for  the  plaintiffs  in  error,  cited  Nye  v.  Wright,  2 
Scam.,  222;  Bunn  v.  Thomas  et  al.,  2  Johns.,  189;  Cram,er  v. 
Van  Alstyn,  9  Johns.,  385;  Merrixceather  et  al.  v.  Smith  et  al.,  2 
Scam.,  31;  Ogden  v.  Boxoen,  2  Scam,,  33;  Ryder  v.  Alleyn,  2  Scam., 
474, 

(a)  See  Carson  v.  Merle,  ante.  168,  and  note. 

(6)  A  summons  issued  in  October,  returnable  to  the  "next  term,  etc.,"  "on  the  fourth 
Monday  of  October  next,  etc.,"  is  a  ijuUity:  Hildreth  v.  Hough.  20  HI.,  331;  Calhoun  v. 
Webster,  2  Scam.,  221;  lliller  v.  Hardy.  40  111.,  448;  Hochlander  v.  Hochlander,  73  HJ.,  618. 

(c)  It  is  erroneous  to  enter  judgment  against  a  party  not  served  with  process:  Klemm 
V.  Denies.  28  111.,  317;  Brockman  v.  McDonald,  16  111.,  112,  and  cases  cited;  Swift  v.  Green, 
20  111.,  173,  and  cases  cited. 
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iVI  D.  Strong  and  Junius  Hall,  for  the  defendants  in  error, 
cited  Morgan's  Ex'rs  v.  Iforgan,  2  Bibb.,  390;  2  Pirtle's  Dig.  9, 
sec.  3. 

Semple,  Justice,  delivered  the  opinion  of  the  court: 

This  was  an  action  of  assumpsit,  brought  by  John  B.  Glover  and 
Caleb  Stone  against  Merrill  E.  Rattan  and  James  Davis,  in  the 
Pike  Circuit  Court.  The  summons  was  made  returnable  to  the 
fourth  day  of  the  April  term,  1838,  and  executed  on  Rattan  alone. 
At  the  July  term,  on  motion  of  the  defendant's  attorney,  the  Cir- 
cuit Court  ordered  the  writ  to  be  quashed.  The  cause  was  then 
continued,  and  an  alias  summons  awarded.  The  alias  sum- 
[*541]  mons  *was  executed  on  James  Davis;  Merrill  E.  Rattan  not 
found  in  the  county.  At  the  September  term,  1838,  judg- 
ment was  rendered  against  both  of  the  defendants,  for  the  damages 
assessed  by  reason  of  the  non-payment  of  the  note  sued  on,  and 
costs  of  suit. 

The  cause  was  brought  up  by  writ  of  error.  The  assignment  of 
error  questions  the  legality  of  continuing  the  cause,  and  ordering 
an  alias  summons  to  be  issued  after  the  original  summons  was 
quashed,  and  also  of  entering  judgment  against  both  defendants, 
when  only  one  had  been  served  with  process. 

This  court  is  of  opinion  that  as  the  original  summons  was  made 
returnable  to  the  fourth  day  of  the  term,  instead  of  the  first  day,  as 
required  by  the  statute,  it  was  void,  and  not  merely  voidable.  The 
Circuit  Court  decided  correctly  in  ordering  it  to  be  quashed.  But 
instead  of  awarding  an  alias  summons  and  continuing  the  cause,  a 
final  judgment  ought  to  have  been  given  against  the  plaintiffs  for 
costs. 

The  alias  summons,  however,  may  be  considered  as  the  com- 
mencement of  a  new  suit.  The  words  "  as  you  have  been  before 
commanded,"  may  be  considered  as  surplusage,  and  the  summons 
might  have  been  amended  in  the  Circuit  Court,  by  striking  out 
those  words.  This  last  summons  having  been  served  on  one  of 
the  defendants  only,  it  was  erroneous  to  enter  judgment  against 
both. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
for  further  proceedings. 

Judgment  reversed. 
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John  S.  Greathouse  et  al.,  appellants,  v.  David  A.  Smith, 

appellee. 

Appeal  from  Macoupin. 

Ko  rule  of  law  is  better  settled  than  the  one,  that  an  action  of  debt  is  maintainable  on  a 
judi^ment  of  a  court  of  record.  Between  the  parties,  the  judgment  is  the  most  con- 
clusive evidence  of  indebtedness. 

A  judgment  creditor  may  sustain  an  action  of  debt  on  a  judgment  recovered  in  the  same 
court  where  the  suit  is  brought,  although  at  the  time  of  bringing  the  suit,  he  is  entitled 
to  an  execution  upon  the  judg'ment.  (a) 

This  cause  was  heard  in  the  court  below  at  the  September  term, 
1842,  before  the  Hon.  Samuel  D.  Lock  wood.  Judgment  was  ren- 
dered for  tiie  plaintiff,  upon  demurrer,  for  $856. ;U  debt,  and  $5.16 
damages.     The  defendants  appealed  to  this  court. 

J/]  Mb  Connel  and  W.  Braymayi^  lor  the  appellants. 
A.  Lincoln,  for  the  appellee. 

*Treat,  Justice,  delivered  the  opinion  of  the  court:'  [*542] 

Smith  brought  an  action  of  debt  against  Greathouse  & 
Chestnut  to  the  September  term,  1842,  of  the  Macoupin  Circuit  Court. 
The  declaration  counts  on  the  record  of  a  judgment  recovered  in 
the  same  court,  at  the  September  term  1841,  by  Smith  against 
Greathouse  &  Chestnut,  for  $852.02.  The  defendants  demurred  to 
the  declaration,  and  assigned  as  special  causes  of  demurrer;  first, 
that  a  judgment  had  been  recovered  in  the  same  court,  for  the  same 
debt,  and  which  was  in  full  force  and  ready  to  be  executed;  sec- 
ondly, that  the  suit  was  unnecessary  and  vexatious,  and  instituted 
to  avoid  the  effect  of  the  law,  regulating  the  sale  of  property,  passed 
on  the  27th  of  February,  1841. 

The  court  overruled  the  demurrer,  and  rendered  judgment  against 
the  defendants,  for  the  amount  due  on  the  judgment.  They  bring 
an  appeal,  and  assign  this  decision  of  the  court  as  error. 

No  rule  of  law  is  better  settled  than  the  one,  that  an  action  of 
debt  is  maintainable  on  a  judgment  of  a  court  of  record.  The 
judgment  is  a  good  cause  of  action,  it  being  as  between  the  parties, 
the  most  conclusive  evidence  of  indebtedness.  We  know  of  no 
principle  Avhich  inhibits  the  creditor,  on  a  judgment  which  is  in 
force  and  unsatisfied,  from  recovering  in  an  action  brought  on  it, 
although  he  may,  at  the  time  of  bringing  the  suit,  be  entitled  to 
an  execution  on  his  judgment.  He  is  at  liberty  to  proceed  by  exe- 
cution to  collect  the  judgment,  or  institute  a  new  action  on  it. 
Notwithstanding  the  second  stiif  may  be  unnecessary,  he  has  the 
clear  legal  right  to  recover,  and  the  courts  have  no  power  to  pre- 

1  Wilson,  Chief  Justice,  did  not  sit  in  this  cause,  and  gave  no  opinion. 

(a)  As  to  the  action  of  debt,  see  Hoy  v.  Hoy,  44  111.,  469,  and  Denslow's  note. 
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vent  him,  or  impose  terms  on  him  for  so  doing.  The  legislature 
might  with  propriety  interpose  and  provide,  that  where  a  judgment 
creditor  brings  a  second  suit  unnecessarily,  he  shall  pay  the  costs- 
incurred  by  it.  The  other  objection  did  not  arise  on  the  demurrer. 
Whether  the  object  of  the  suit  was  to  take  the  judgment  out  of 
the  operation  of  the  valuation  law,  does  not  apjDear;  and  if  such 
was  the  object,  it  would  constitute  no  bar  to  a  recovery.  The 
question  whether  the  rights  of  the  parties,  under  the  valuation  law, 
would  be  changed  by  the  second  recovery,  could  not  properly  arise, 
until  the  plaintiff  attempted  to  collect  the  judgment,  without  refer- 
ence to  the  provisions  of  the  law.  For  this  reason,  the  Circuit 
Court  was  not  called  upon  to  decide  this  question,  nor  is  this  court. 
The  judgment  is  affirmed,  with  costs. 

Judgment  affirmed. 


[*543]   *Alexander  Mullen,  plaintiff  in  error,  v.  Michael  Smithy 
defendant  in  error. 

Error  to  St.  Clair. 

A  petition  for  the  enforcement  of  a  mechanic's  lien,  under  the  statute  of  1R39^0,  should 
set  out  the  contract  upon  which  the  plaintiff's  claim  is  founded,  to  show  not  only  that 
he  is  entitled  to  the  benefits  of  the  act,  but  to  apprise  all  parties  interested,  of  the  nature 
and  character  of  his 'claim.  The  petition,  like  a  declaration,  must  contain  a  statement 
of  the  cause  of  action,  the  time  when  the  contract  was  made,  within  what  time  it  was 
to  be  performed,  and  when  payment  was  to  he  made,  and  show  clearly  on  its  face,  a 
right  in  the  plaintiff  to  recover.  It  is  not  sufficient  to  state  simply  that  certain  labor 
and  materials  were  furnished  by  contract,  and  that  the  plaintiff  bas  performed  his 
part  of  the  contract,  at  a  certain  time,  "and  that  payment  was  to  be  made  within  a 
year  from  the  completion  of  S9,id  work,"  and  that  the  "defendant  gave  his  notes  for  the 
amount,  etc.  I 

This  cause  was  heard  in  the  court  below,  at  the  April  term,  1842, 
before  the  Hon.  Sidney  Breese. 

i.  Trumbull  and  G.  P.  Koerner^  for  the  plaintiff  in  error. 

J.  Shield,  J.  C.  ConMing,  and  Wm.  H.  Undericood,  for  the 
defendants  in  error,  cited  1  Chit.  Plead.,  237,  241,  260,  266;  13 
East,  107;  2  Ld.  Rayra.,  1007,  1410;  4  East,  342;  1  Strange,  637; 
Hardin,  48;  4  Wheat.,  290-6;  5  Monroe,  301;  6  Vesey,  752;  7 
Wheat.,  55;  2  Bos.  &  Pul.,  155;  6  Mass.,  143;  11  Mass.,  361;  5 
Johns.,  73;  16  Johns.,  88. 

Treat,  Justice,  delivered  the  opinion  of  the  court:  * 
Mullen  filed  his  petition  in  th*e  St.  Clair  Circnit  Court,  alleging 
that  "Michael  Smith  holds  possession  of  a  certain  tract  of  land  or 

1  Wilson,  Chief  Justice,  did  not  sit  in  this  cause,  and  gave  no  opinion, 
(a)  See  Logan  v.  Dunlap,  ante,  188,  and  note. 
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town  lot  in  the  town  of  Belleville;"  and  after  describing  the  pre- 
mises, proceeds  to  state,  that  "  said  Smith  has  a  title  bond  for  said 
lot  from  the  said  Flanagan  and  McCullough,  and  has  an  equitable 
right  or  estate  in  the  said  premises;  that  by  contract  with  the  said 
Smith,  he  being  at  the  time  in  possession  of  said  lot,  and  having  an 
estate  therein  as  aforesaid,  to  wit,  on  the  21st  day  of  July,  1840, 
and  at  divers  other  times  since  the  last  mentioned  date,  your  peti- 
tioner has  furnished  labor  and  materials  for  erecting  on  the  prem- 
ises aforesaid,  a  one  story  frame  house,  with  one  door  and  one 
show  window  in  front.  Your  petitioner  further  states,  that  the 
said  contract  on  his  part  has  been  completed  within  about  two 
months  from  the  commencement  of  said  work,  to  wit,  from  the 
iVth  of  July,  1840,  and  that  payment  was  to  be  made  within  one 
year  from  the  completion  of  said  Avork.  Your  petitioner  states, 
that  thei-e  remains  due  for  the  materials  and  labor  so  furnished  as 
aforesaid,  the  sum  of  one  hundred  and  thirty-six  dollars  and  seventy 
cents,  and  interest  thereon,  for  which  sum,  your  petitioner  holds 
the  several  notes  of  the  defendant;  a  copy  of  which  notes 
is  filed  herewith."  The  petition  prays  *for  a  sale  of  the  [*544] 
interest  of  Smith  in  the  premises,  for  the  purpose  of  pay- 
ing the  amount  due  the  petitioner. 

To  this  petition  the  defendant  demurred,  and  assigned  as  special 
cause  of  demurrer,  that  no  sufficient  contract  is  shown  by  the  peti- 
tion, nor  does  it  show  what  labor  and  materials  were  furnished. 

The  court  sustained  the  demurrer,  and  rendered  judgment  for 
the  defendant.  The  plaintiff,  Mullen,  now  assigns  this  decision  as 
error. 

This  proceeding  was  instituted  under  the  "Act  to  provide  for 
securing  to  mechanics  and  others,  liens  for  the  value  of  labor  and 
materials,"  in  force  December  10th,  1839.'  The  first  and  second 
sections  of  the  act  declare,  that  any  person,  who  shall,  by  contract 
with  the  owner  of  any  piece  of  land  or  town  lot,  furnish  any  labor 
or  materials  for  erecting  or  repairing  any  building  thereon,  shall 
have  a  lien  on  such  land  or  lot  for  the  amount  to  be  paid  him  by 
the  terms  of  the  contract,  provided  the  time  of  completing  the  con- 
tract shall  not  be  extended  for  a  longer  period  than  three  years,  nor 
the  time  of  payment  beyond  the  period  of  one  year  from  the  time 
stipulated  for  the  completion  of  the  contract. 

The  third  section  provides  that  a  petition  may  be  filed  to  enforce 
the  lien;  and  the  fourth  section  requires  the  petition,  which  is  con- 
sidered as  the  foundation  of  the  plaintiff's  action,  to  contain  a  brief 
statement  of  the  contract,  and  the  amount  due  thereon,  with  a 
description  of  the  premises,  and  all  other  facts  and  circumstances 
necessary  to  a  full  understanding  of  the  rights  of  the  parties. 

Other  sections  of  the  act  authorize  persons  who  have  any  liens 
on  the  premises,  or  any  legal  or  equitable  estate  therein,  to  become 
parties  to  the  proceeding,  and  contest  the  right  of  the  plaintiff,  as 
respects  the  amount  due  him,  and  whether  he  has  a  lien  or  not. 

Under  these  provisions,   the  contract   on  which  the  plaintiff's 

iLaws  of  1839-40,  147. 
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claim  is  founded,  should  be  set  out  in  the  petition  with  sufficient 
precision,  not  only  to  show  that  he  is  entitled  to  the  benefits  of  the 
act,  but  to  apprise  all  parties  interested,  of  the  nature  and  charac- 
ter of  his  claim.  The  petition,  like  a  declaration,  must  contain  a 
statement  of  the  cause  of  action,  and  show  clearly  on  its  face,  a 
right  in  the  plaintiff  to  recover.  There  is  a  fatal  defect  in  this 
petition,  in  the  omission  to  state  the  terms  of  the  contract.  It  does 
not  show  when  the  contract  was  made,  within  what  time  it  was  ta 
be  performed,  when  payment  was  to  be  made,  nor  any  of  the  essen- 
tial ingredients  of  a  contract.  The  petition  simply  states,  that  by 
contract,  certain  labor  and  materials  were  furnished,  but  gives  none 
of  the  terms  or  conditions  of  the  contract.  For  aught  that  appears, 
the  contract  may  have  been  made  more  than  three  years  prior  to 
the  21st  of  July,  1840,  the  time  when  the  labor  and  materials  were 
furnished.     If  such  was  the  fact,  the  plaintiff  is  not  entitled  to  the 

benefits  of  the  law  in  question. 
[*545]        *The  Circuit  Court  therefore  decided  right  in  sustaining 

the  demurrer,  and  its  judgment  is  affirmed,  with  costs. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois,  ex  relatione  William  Reddick^ 
Sheriff  of  La  Salle  County,  v.  The  Board  of  Commission- 
ers of  the  Illinois  and  Michigan  Canal. 

Application  for  a  Writ  of  Mandamius. 

The  board  of  canal  commissioners  are  liable  to  pay  costs  out  of  the  canal  fund,  in  suits 
commenced  by  the  board,  for  the  benefit  of  the  fund,  the  same  as  other  litigants. 

The  relator  and  I.  N.  Morris,  the  president  of  the  board  of  com- 
missioners of  the  Illinois  and  Michigan  Canal,  filed  an  agreed  case 
in  this  court,  from  which  it  appeared  that  The  People,  by  the  agent 
for  protecting  canals,  appointed  by  the  canal  board,  instituted  sev- 
eral suits  against  trespassers  upon  the  canal  lands,  and  the  defend- 
ants commenced  an  action  upon  a  note  given  to  said  board  in  settle- 
ment for  such  trespasses.  One  of  the  cases  was  discontinued  before 
trial;  in  another  the  defendant  was  acquitted,  and  a  judgment  for 
costs  rendered  against  the  plaintiff;  and  in  the  last  a  judgment  was 
rendered  for  the  plaintiff  for  damages  and  costs.  The  relator 
served  the  summonses  and  subpoenas  in  each  case,  and  called  upon 
the  canal  board  for  his  fees.  The  questions  submitted  to  the  court 
upon  this  motion,  were: 

"  1.  Whether  the  relator  is  entitled  to  receive  fees  for  his  said 
services  ? 

"  2.  Whether  the  board  of  commissioners  of  the  Illinois  and 
Michigan  Canal  ought  to  pay  said  fees  ?" 
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Cato??,  Justice,  delivered  the  opinion  of  the  court: 
The  only  question  presented  in  this  case  is,  whether  the  canal 
commissioners  are  liable  for  costs  in  suits  commenced  by  tliera  for 
the  benefit  of  the  canal  fund.  We  think  they  are  bound  to  pay 
such  costs  out  of  the  canal  fund,  the  same  as  other  parties.  The 
case  of  The  People  v.  Mockwell,^  is  precisely  analagous  and  controls 
this  case.  An  alternative  mandamus  must  go  on  the  case  pre- 
sented in  the  agreement. 

Alternative  Mandamus  awarded. 


*Henry  S.  Cooper,    appellant,  v.  Gilbert   Buckingham,    [*546] 

appellee. 

Appeal  from  Knox. 

Where,  after  issue  has  been  taken  on  several  pleas  filed  in  a  cause,  the  plaintiff  took  leave 
to  amend  his  declaration,  and  the  cause  was  continued  to  the  next  term  of  the  court, 
when  the  court  ordered  the  pleas  to  be  stricken  from  the  files,  and  judgment  was 
thereupon  rendered  by  default  against  the  defendant:  Held,  that  the  proceedings 
were  irregular,  and  the  judgment  must  be  reversed. 

Semble,  That  there  are  cases  in  which  the  court  may,  with  great  propriety,  strike  pleas 
from  the  files,  and  render  judgment  by  nil  dicit;  as  where  the  pleas  are  not  adapted 
to  the  action,  or  are  placed  on  the  files  in  contravention  of  some  rule  of  the  court,  (a) 

The  proceedings  in  this  cause,  in  the  court  below,  were  had 
before  the  Hon.  Stephen  A.  Douglass. 

C.  Walker,  J.  B.  Thomas  and  31.  Bray  man,  for  the  appellant, 
cited  OaJcley  v.  Bevoe,  12  Wend.,  196;  Belden  v.  Bevoe,  12  Wend., 
223;  7  Wend.,  235;  Tidd's  Prac,  707,  and  note  a;  Manlove  et  al. 
V.  Bruner,  1  Scam.,  390;  Covell  et  al.  v.  MarJcs^  1  Scam.,  391; 
McKinney  et  al.  v.  May,  1  Scam.,  534. 

0.  H.  Browning,  for  the  appellee. 

Treat,  Justice,  delivered  the  opinion  of  the  court: 
Buckingham  brought  his  action  of  assumpsit  against  Cooper. 
The  declaration  has  two  counts:  the  first  on  a  promissory  note;  the 
second  in  indebitatus  assumpsit.  The  defendant  pleaded  no7i 
assumpsit  to  the  whole  declaration,  and  four  special  pleas  to  the 
first  count.  Replications  were  filed,  and  issues  joined  on  all  of  the 
pleas.  The  plaintiff  then  obtained  leave  to  amend  his  declaration, 
and  the  cause  was  continued.  It  does  not  appear,  however,  that 
the  declaration  was  ever  amended.  At  the  next  term,  as  appears 
from  the  record,  the  court,  on  the  motion  of  the  plaintiff,  ordered 
the  pleas  to  be  stricken  from  the  files,   and   rendered  judgment 

1  2  Scam.,  3. 

(a)  As  to  when  pleas  may  be  stricken  from  the  files,  see  Johnston  v.  Ewing  Female 
University,  35  111.,  518,  and  Ewell's  note;  Mamiy  v.  Rixford,  44  111.,  129. 
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against  the  defendant,  as  upon  7iil  elicit,  for  $162.05.     This  decision 
of  the  court  is  now  assigned  for  error. 

If  the  proceedings  had  in  this  case,  in  the  court  below,  are  cor- 
rectly presented  by  the  record,  there  was  manifest  error.  Several 
distinct  issues  of  fact  had  been  made  by  the  parties,  and  it  was 
clearly  irregular  to  dispose  of  them  thus  summarily,  without  the 
consent  of  the  defendant.  If  be  failed  to  appear  at  the  second 
term,  and  urge  his  defense,  it  was  no  cause  for  striking  the  pleas 
from  the  files,  but  it  was  the  duty  of  the  court  to  have  submitted 
the  issues  to  a  jury  for  trial.  This  court  has  repeatedly  held  it  to 
be  erroneous  to  permit  a  judgment  by  default  to  be  taken,  when  a 
plea  is  on  file;  and  the  present  is  a  stronger  case.     There  are  cases 

in  which  the  court  may  with  great  projiriety  strike  pleas 
[*547]    *from  the  files,  and  render  judgment  by  nil  elicit;  as  where 

the  pleas  are  not  adapted  to  the  action,  or  are  placed  on  the 
files  in  contravention  of  some  rule  of  the  court,  but  in  this  case  the 
plaintiff  had  taken  issue  on  the  pleas,  and  had  thereby  admitted 
their  sufiiciency  and  the  regularity  of  filing  them. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  costs,  and 
the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 


Simeon  Ryder  et  al.,  appellants,  v.  John  B.  Glover,  appellee. 

Appeal  from  Madison. 

"Where  a  judgment  is  rendered  against  one  of  two  defendants,  and  a  scire  facias  issued  to 
make  the  other  a  party  to  the  judgment,  an  attachment  may  be  sued  out  in  aid  of  the 
scire  facias. 

A  scire  facias  to  make  a  defendant  a  party  to  a  judgment  already  rendered  against  his 
co-defendant,  is  not  an  original  action,  like  a  scire  facias  on  a  bail  bond,  etc.,  but 
merely  a  continuance  of  the  action  against  the  defendant  who  was  not  served  with  the 
original  process. 

Under  the  fourth  section  of  the  practice  act,  where  several  defendants  are  joined  in  one 
action,  a  part  only  of  whom  are  served  with  pi-ocess,  and  the  rest  not  found,  the  plain- 
tiff taking  judgment  against  those  served  with  process,  may  at  any  time  afterwards 
have  a  summons  in  the  nature  of  a  scire  facias,  against  the  defendant  not  found,  to 
make  them  parties  to  the  judgment,  although  he  fails  to  obtain  an  order  of  the  court 
for  that  purpose. 

The  proceedings  in  this  cause,  in    the  court  below,   were  had 
before  the  Hon.  Sidney  Breese,  at  the  April  term,  1841. 

JV.  D.  Strong  and  Junius  Hall,  for  the  appellants. 

A.  Cowles  and  John  M.  Krum,  for  the  appellee. 

Treat,  .Justice,  delivered  the  opinion  of  the  court: 
Ryder  and  Frost  brought  an  action  of  ass^nnpsit  in  the  Madison 
Circuit  Court,  against  Caleb  Stone  and  John  B.  Glover.  The  sum- 
mons was  served  on  Stone,  and  there  was  a  return  of  non  est  inven- 
tus as  to  Glover.  At  the  August  term,  1839,  the  default  of  Stone 
was  entered,  and  a  judgment  rendered  against  him  for  ^6,622.91; 
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but  no  order  was  obtained  for  a  scire  facias  against  Glover.  In 
Jx;]y,  1840,  the  plaintiffs,  without  having  obtained  any  order  of  the 
court  for  the  purpose,  sued  out  of  the  clerk's  office  a  sci}'e  facias 
against  Glover,  to  make  him  a  party  to  the  judgment.  At  the  same 
time  they  filed  an  affidavit,  showing  the  non-residence  of  Glover, 
and  his  pint  liability  with  Stone,  for  the  payment  of  the  debt  on 
which  the  judgment  had  been  rendered,  and  sued  out  an  attach- 
ment against  the  estate  of  Glover,  in  aid  of  the  scire  facias.  The 
return  on  the  scire  facias  was  "  not  found,"  and  the  Avrit 
<^f  attachment  *was  served  on  Stephen  Griggs,  as  a  garni-  [*548] 
f^hee.  Publication  was  made,  and  at  the  return  term  the 
court,  on  the  motion  of  Glover,  dismissed  the  attachment,  as  having 
been  improperly  issued.  This  decision  is  assigned  for  error.  It 
appears  from  the  record  that  the  motion  to  dismiss  the  attachment 
was  made  for  the  reasons:  first,  that  the  scire  facias  was  improperly 
issued,  and  therefore  no  attachment  could  be  sued  out  in  aid  of  it; 
and,  secondly,  that  an  attachment  will  not  lie  in  aid  of  a  proceed- 
ing by  scire  facias. 

The  first  question  has  already  been  decided  in  this  court  in  the 
case  of  Tiffany  et  al.  v.  Breese. '  In  that  case  it  was  held  that, 
under  the  fourth  section  of  the  pi*actice  act,  where  several  defend- 
ants are  joined  in  one  action,  a  part  only  of  whom  are  served  with 
process,  and  the  rest  not  found,  the  plaintiff,  taking  judgment 
against  those  served  with  process,  may  at  any  time  afterwards  have 
a  summons  in  the  nature  of  a  scire  facias,  against  the  defendants 
not  found,  to  make  them  parties  to  the  judgment,  although  he  fails 
to  obtain  an  order  of  the  court  for  that  purpose.  The  scire  facias, 
then,  in  the  present  case,  was  properly  issued,  and  the  only  remain- 
ing question  is,  whether  an  attachment  can  be  issued  in  aid  of  a 
scire  facias. 

The  proceeding  by  scire  facias,  under  this  provision  of  our 
statute,  is  not  an  original  action,  like  a  scire  facias  on  a  bail  bond, 
or  on  a  recognizance,  but  merely  a  continuance  of  the  action  against 
the  defendant,  Avho  was  not  served  with  the  original  process.  The 
action  as  to  the  defendant  served  with  process,  has  passed  into  a 
judgment,  but  as  to  the  other,  it  is  still  pending  and  undetermined. 
If,  therefore,  an  attachment  could  have  been  issued  in  aid  of  the 
suit  as  originally  instituted,  the  present  attachment  was  properly 
brought.  The  thirtieth  section  of  the  attachment  act  ^  provides 
that  the  plaintiff  in  any  action  of  debt,  covenant,  trespass,  or 
assumpsit,  commenced  by  summons,  may  at  any  time  while  the 
action  is  pending,  and  before  judgment  therein,  sue  out  an  attach- 
ment in  aid  thereof,  upon  showing  sufficient  cause  for  the  issuance 
thereof,  as  is  required  by  other  sections  of  the  act.  The  suit 
against  Stone  and  Glover  was  within  the  provisions  of  this  section, 
and  the  scire  facias  being  but  a  continuance  of  the  action  as  to 
Glover,  the  attachment  was  properly  sued  out,  and  the  court  erred 
in  dismissing  it. 

»  Ante,  499.  s  R.  L.,  94;  Gale's  Stat.,  73. 
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For  this  error  the  judgment  of  the  Circuit  Court  is  reversed, 
with  costs,  and  the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 


[*549]    *Thomas  Watkins,  appellant,  v.   John  White,  appellee^ 

Appeal  from  Sangamon. 

A  party  is  not  bound  to  sue  immediately  for  any  injury  he  may  sustain.  He  may  consult 
his  own  convenience,  as  to  when  he  will  assert  his  rights,  provided  he  is  not  barred  by 
the  statute  of  limitations,  or  such  length  of  time  as  will  amount  to  a  presumption  of 
payment  or  satisfaction. 

In  an  action  of  replevin  for  a  mare,  the  court  instructed  the  jury,  "That  if  they  believed, 
from  the  evidence,  that  the  plaintiff  knew  the  mare  was  in  Sjjringfleld,  in  the  pos- 
session of  other  persons,  who  were  exercising  acts  of  ownership  over  her,  and  that, 
with  that  knowledge,  he  forebore,  for  more  than  a  reasonable  time,  to  be  judged  of 
by  the  jury,  to  obtain  her.  tbey  might  infer  from  that,  that  he  had  ratified  the  sale  of 
the  mare  by  his  son,  and  find  a  verdict  for  the  defendant,  although  the  action  might 
not  be  within  the  statute  of  limitations:"  fieid,  That  the  instruction  was  entirely  too 
general. 

This  cause  was  heard  in  the  court  below   at   the  March  term, 

1842,  before  the  Hon.  Samuel  H.  Treat  and  a  jury.  Verdict  and 

judgment    were   rendered   for   the   defendant,    and  the    plaintitf 
appealed  to  this  court.- 

A.  Lincoln,  for  the  appellant,  cited  Long  on  Sales,  174;  2  Blac. 
Com.,  450. 

E.  D.  Baker  and  A.  T.  Bledsoe,  for  the  appellee. 

Semple,  Justice,  delivered  the  opinion  of  the  court: 
This  was  an  action  of  replevin,  brought  by  Watkins  against 
White,  for  a  certain  mare.  The  declaration  was  in  the  usual  form. 
The  defendant  pleaded  several  pleas  of  property;  first  in  himself, 
and  then  in  several  others.  Issues  being  joined  on  these  several 
pleas,  the  parties  went  to  trial;  whereupon,  as  appears  by  the  bill 
of  exceptions,  the  defendant  proved,  that  some  time  in  the  year 
1838,  the  son  of  the  plaintiff  sold  and  delivered  the  mare  in  ques- 
tion to  one  James  Maxcy,  in  Springfield,  for  ten  dollars  in  money, 
and  forty  dollars  in  county  orders;  that  afterwards,  Maxcy  sold  her 
to  pne  John  Constant,  and  Constant  to  the  defendant;  and  thereupon 
rested  his  case.  The  plaintiff  then  proved  that  he  bought  the  mare 
when  a  colt,  kept  her  a  while,  and  sold  her  to  one  Ferguson,  who 
kept  her  six  or  eight  months,  and  sold  her  back  to  the  plaintiff  for 
seventy-five  dollars  in  cash  notes,  and  thirty  barrels  of  corn.  That 
the  plaintiff  had  said  mare  in  possession,  in  a  lot  surrounded  by  a 
good  fence,  at  night,  from  which  she  was  missing  in  the  morning, 
apparently  having  been  taken  out  by  some  person,  the  fence  being- 
laid  down  as  by  human  hands.  That  this  was  a  very  short  time 
before  plaintiff's  son  sold  said  mare  at  Springfield,  as  aforesaid; 
that  this  was  done  at  plaintiff's  residence,  twenty  miles  from  Spring- 
field, and  where  he    (plaintiff)  has  ever  since  resided.     That  the 
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plaintiff's  said  son  was  then  under  age,  but  bad  some  time  before 
absconded  from  the  plaintiff,  and  Avas  then  residing  away 
from  him,  *and  never  returned  to  the  plaintiff's  house,  until  [*550] 
he  was  hauled  there,  helpless  and  sick,  about  two  or  three 
days  before  his  death,  which  happened  about  eight  or  nine  months 
after  the  selling  of  the  mare  by  him,  as  aforesaid.  That  in  a  few 
days  after  the  taking  the  mare  from  the  lot,  as  asserted,  the  plain- 
tiff sent  a  hired  hand  in  search  of  her,  who  came  to  Springfield,  and 
searched  several  of  the  livery  stables  and  other  places  for  her,  but 
did  not  find  her.  That  said  plaintiff,  from  the  time  of  the  taking 
of  the  mare,  aforesaid,  up  to  the  commencement  of  the  suit,  con- 
tinued to  express  his  determination  to  have  said  mare,  if  he  should 
ever  discover  her.  It  was  also  in  proof,  that  said  mare,  from  the 
time  of  being  sold  in  Springfield,  as  aforesaid,  until  the  commence- 
ment of  the  suit,  when  idle,  was  constantly  in  one  of  the  public 
livery  stables  in  town;  but  that  she  was  a  favorite  riding  nag,  and 
was,  consequently,  absent  from  the  stable  a  great  part  of  the  time. 

The  defendant  then  proved  that  the  plaintiff  was  on  the  race 
track  at  Springfield,  at  the  races,  in  the  fall  of  1840,  and,  by  two 
witnesses,  that  they  believed,  but  were  not  certain,  that  said  rjiare 
was  ridden  to  said  track,  by  some  one  at  said  races.  Said  defend- 
ant also  proved,  that  when  the  plaintiff  first  discovered  the  mare, 
immediately  preceding  the  suit,  he  exclaimed:  "That  is  my  mare; 
my  son  stole  her  from  my  lot;  my  son  is  dead  now,  and  I  intend 
to  have  her."  Another  witness,  introduced  by  the  defendant,  stated 
that  the  plaintiff,  on  discovering  the  mare,  as  above,  exclaimed, 
"That  is  my  mare;  my  son  stole  her  from  my  lot,  and  I  intend  to 
have  her."  That  witness  then  asked  the  plaintiff  where  his  son 
that  stole  the  mare  was;  to  which  he  replied,  "  He  is  dead." 
Another  of  defendant's  witnesses  stated,  that  about  the  time  the 
mare  was  replevied  from  the  defendant,  by  the  sheriff,  said  Con- 
stant, of  whom  the  defendant  purchased  her,  said  to  plaintiff,  "  If 
this  is  your  mare,  why  did  you  not  come  and  get  her,  when  I  sent 
you  word?"  To  which  the  plaintiff  replied,  "I  heard  she  was 
gone  out  of  town."  This  was  the  substance  of  all  the  evidence  in 
the  case. 

On  this  evidence  the  court  instructed  the  jury,  "That  if  they 
believed  from  the  evidence  that  the  plaintiff  knew  the  mare  was 
in  Springfield,  in  the  possession  of  other  persons,  who  were  exer- 
cising acts  of  ownership  over  her,  and  that,  with  that  knowledge, 
he  forebore,  for  more  than  a  reasonable  time,  to  be  judged  of  by  the 
jury,  to  claim  her,  they  might  infer  from  that,  that  he  had  ratified 
the  sale  of  the  mare  by  his  son,  and  find  a  verdict  for  the  defend- 
ant, although  the  action  might  not  be  within  the  statute  of  limita- 
tions." The  plaintiff  excepted  to  the  opinion  of  the  court,  in  giv- 
ing this  instruction. 

The  cause  was  brought  to  the  Supi-eme  Court  by  appeal. 

This  court  is  of  opinion  that  the  instruction  given  by  the  Circuit 
Court  was  entirely  too  general.      A  party  is  not  bound  to  sue 
immediately  for  any  injury  he  may  sustain.     He  may  con- 
sult  his   own  *convenience  as  to  when  he  will  assert  his    [*o5l] 
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riulits,  provided  he  is  not  barred  by  the  statute  of  limitations, 
or  such  length  of  time  as  will  amount  to  presumption  of  pay- 
ment, or  satisfaction.  In  this  case,  the  time  which  had  elapsed  was 
not  so  long  as  to  raise  any  presumption  against  the  rights  of  the 
plaintiff.  The  jury  should  have  been  left  to  make  their  verdict  as 
to  the  real  ownership  of  the  mare,  from  the  evidence  before  them, 
witliout  being  instructed  that  there  was  any  presumption  of  the 
ratification  of  the  sale,  arising  from  delay  in  bringing  suit. 

For  this  reason,  the  judgment  is  reversed,  with  costs,  a  new  trial 
ordered  below,  and  the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 


Thomas  Phillips  et  al.,  plaintiffs  in  error,  v.  Giles  C.  Dana, 
defendant  in  error. 

Error  to  Peoria. 

When  an  execution  is  returned  to  the  clerk's  office,  it  is  functus  officio,  and  the  sheriff,  by 
repossessing  himself  of  it,  does  not  thereby  revive  its  validity,  or  obtain  any  authority. 

It  has  been  for  a  long  time  the  settled  doctrine  that,  if  an  officer  levies  an  execution, 
before  its  expiration,  he  may  complete  the  sale,  as  well  after  as  before  the  return  day 
of  the  writ.  It  is  the  duty  of  the  officer,  when  he  has  made  the  levy,  whatever  becomes 
of  the  execution,  to  go  on  with  the  sale,  and  bring  the  money  into  court,  (a) 

A  venditioni  exponas  confers  no  new  authority  upon  the  officer;  it  only  compels  him  to  do 
what  it  was  his  duty  to  do  before. 

"Where  an  officer  levied  an  execution  on  real  estate,  on  the  return  day,  and  returned  the 
writ  into  the  clerk's  office,  and  afterwards  took  it  out  of  the  office,  and  received  from 
the  defendant  the  amount  of  the  judgment,  and  indorsed  on  the  execution  a  satisfac- 
tion thereof :  Held,  that  the  officer  had  authority  to  receive  the  money,  and  satisfy 
the  execution. 

This  was  an  action  of  debt  on  an  appeal  bond,  by  the  defendant 
in  error  against  the  plaintiffs  in  error,  in  the  Peoria  Circuit  Court. 
The  declaration  makes  profert  of  the  bond,  and  alleges  that  the 
defendants  made  their  bond  in  the  penal  sum  of  $1,000,  conditioned 
that  Phillips  should  prosecute  an  appeal  with  effect  to  the  Supreme 
Court,  from  a  judgment  of  the  Circuit  Court  of  Peoria  county, 
against  Phillips;  and  it  assigns  for  breach  that  he  did  not  prosecute 
the  appeal  with  effect,  but  the  judgment  was  affirmed,  and  Phillips 
had  not  paid  the  plaintiffs  the  judgment. 

The  defendants  filed  five  pleas,  to  which  issues  were  taken.  The 
first  is  nil  debet,  and  issue  to  the  country;  the  second,  that  an  exe- 
cution issued  against  Phillips,  and  was  delivered  to  the  sheriff  of 
Peoria  county,  on  September  18,  1839,  and  on  December  IV,  1839, 
the  return  day,  levied  on  land  of  Phillips  sufiicient  to  satisfy  it. 
On  December  18th,  Phillips  paid  the  amount  of  the  execution  to 

the  sheriff,  who  returned  it  fully  satisfied. 
[*552]        *The  replication  to  the  second  plea  admits  the  issuing  and 
delivery  of  the  execution,  and  levying  of  it  on  the  land;  but 

(a)  Reddick  v.  Clouds.  2  Gil.,  670;  Bellingoll  v.  Duncan,  3  Gil.,  477;  Bryant  v.  Dana,  Id., 
343;  Logsdon  v.  Spirey,  &4  111.,  104;  U'illou'ghby  v.  Deivey,  63  111.,  246.  The  authorities  cited 
hold  that  a  venditioni  exponas  confers  no  new  authority  upon  the  officer. 
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alleges  that  the  execution  was  returned  to  the  clerk's  office,  and  the 
sheriff  received  the  money  after  the  lifetime  of  the  execution  had 
expired,  and  it  had  been  returned  to  the  clerk's  office,  and  he  had 
never  paid  over  the  money.  The  defendant  rejoined  that  tlie  exe- 
cution was  in  the  hands  of  the  sheriff  when  the  money  was  paid, 
and  Phillips,  the  defendant  in  the  execution,  had  no  knowledge  that 
it  had  been  returned. 

The  third  plea  states  that  the  execution  issued  and  was  levied  on 
land  of  Phillips,  the  defendant,  sufficient  to  satisfy  the  execution, 
but  the  land  was  not  sold  for  want  of  time.  There  was  a  demurrer 
to  the  third  plea,  which  was  sustained. 

The  fourth  plea  alleges  that  on  December  18,  1839,  Phillips,  the 
defendant,  paid  the  whole  amount  of  the  judgment  to  the  sheriff, 
who  then  had  the  execution.  The  plaintiff  replied  that  Piiillips 
did  not  pay,  and  issue  was  taken  to  the  country. 

The  fifth  plea  states  that  the  said  execution  was  issued  and 
levied  on  land;  and  on  December  IStli,  Phillips,  the  defendant,  paid 
the  whole  amount  to  the  sheriff.  The  replication  denies  the  pay- 
ment. 

The  bill  of  exceptions  shows  that  the  execution  issued  on  said 
judgment  against  Phillips,  on  September  18,  1889,  and  was  deliv- 
ered to  the  sheriff;  that  on  December  iVth,  the  sheriff  levied  it  on 
land  of  Phillips,  and  on  the  same  day  he  returned  it  to  the  clerk's 
office;  that  on  December  18,  1839,  he  took  the  execution  from  the 
clerk's  office,  and  Hunt,  as  agent  of  Phillips,  paid  over  the  money 
to  the  sheriff,  Avho  returned  the  same  satisfied.  There  was  no  evi- 
dence that  Hunt  or  Phillips  knew  that  the  execution  had  been 
returned. 

The  cause  was  tried  by  the  court,  the  Hon.  Thomas  Ford 
presiding,  without  the  intervention  of  a  jury,  at  the  April  term, 
1842,  and  judgment  rendered  for  the  plaintiff  for  |>1,000  debt,  and 
$436.65  damages;  the  judgment  to  be  discharged  upon  the  pay- 
ment of  the  damages  and  costs. 

The  cause  was  brought  to  this  court  by  writ  of  error,  and  the 
several  decisions  of  the  court  below  were  assigned  for  error. 

O.  Peters,  for  the  plaintiffs  in  error: 

The  payment  of  the  money,  though  it  was  paid  one  day  after 
the  return  day,  was  a  good  payment,  and  discharged  the  judgment. 
It  is  questionable,  perhaps,  whether  this  Avould  have  been  a  gooid 
payment  if  no  levy  had  been  made  during  the  lifetime  of  the  exe- 
cution; but  the  case  shows  that  the  sheriff  levied  upon  the  defend- 
ant's real  estate  during  the  lifetime  of  the  execution. 

The  levy  being  made,  the  officer  could  sell  at  any  time  thereafter 
after  the  return  day.     He  seized  or  levied  by  virtue  of  the 
execution,  *it  being  in  full  life  and  force;  he  would  after-    [*553] 
wards  sell  by  virtue  of  seizure. 

The  defendant  in  error  contends  that  all  power  of  the  officer 
ceased  with  the  life  of  the  execution;  but  not  one  of  the  authori- 
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ties  cited  sustain  the  position  assumed;  they  only  establish  this,  that 
when  the  levy  and  sale  ai'e  both  made  after  the  return  day,  the  acts 
of  the  officer  are  unauthorized  and  void. 

In  the  case  of  Devoe  v.  Elliot,  2  Caines  Cas.,  243,  the  property 
was  acquired  and  the  levy  and  sale  both  made  after  the  return  day; 
but  the  court  assume  that  the  sale  might  be  made  after  return  day, 
if  a  levy  had  been  made  before. 

AitkenJiead  V.  Blades,  5  Taunt.,  198,  1  Eng.  Com.  Law  R.,  76, 
only  decides  that  continuing  in  possession  improperly  under  a  fi. 
fa.,  makes  the  officer  a  trespasser. 

Wrnterbourne  v.  Morgan,  11  East,  401,  was  a  case  of  distress, 
and  the  defendant  was  made  liable  by  operation  of  the  statute,  and 
the  case  is  not  at  all  analagous  to  this. 

Catlin  V.  Jackson,  8  Johns.,  520,  only  settles  that  a  seizure  under 
&fi.fa.,  does  not  divest  the  debtor  of  his  estate.  So  also  Ex  parte 
Penn.  Iron  Co.,  7  Cowen,  540. 

The  cases  cited  from  Breese,  290,  and  Appendix  15,  are  not 
analagous;  the  first  decides  that  the  lien  created  by  one  execution 
does  not  continue  to  another  execution,  issued  upon  the  same  judg- 
ment, and  the  other,  merely  fixing  a  rule  of  evidence  as  to  the 
admissibility  of  a  sheriff's  deed. 

It  is  well  settled,  that  a  sale  may  be  made  after  return  day,  if  the 
levy  is  made  before.  In  Prescott  v.  Wriglit,  6  Mass.,  20,  the  court 
assumes  this  to  be  the  law,  and  expressly  decides  it  may  be  done. 

In  Vail  V.  Lewis,  4  Johns.,  453,  the  court  says,  the  service  must 
be  made  before  the  execution  expires,  but  the  sale  may  be  made 
afterwards. 

It  was  the  doctrine  of  the  common  law,  that  a  sale  of  chattels  on 
z,fi.fa.  could  Avell  be  made  after  the  return  daj"-,  if  the  seizure  was 
made  before.  This  is  not  denied,  but  admitted  by  the  counsel  for 
the  defendant;  and  a  distinction  is  attempted  to  be  drawn  between 
a  levy  on  lands  and  on  chattels;  but  the  authorities  do  not  author- 
ize the  distinction.  Welsh  v.  Jay,  1  Pick.,  484;  Prescott  v.  Pettee 
et  al.,  3  Pick.,  331,  Avhich  show  that  sale  may  be  made  after  return 
day,  if  service  be  commenced  before. 

The  Supreme  Court  of  the  United  States,  in  the  case  of  Wheaton 
V.  Sexton,  4  Wheat.,  503;    4  Peters'  Cond.  R.,  520,  expresses  sur- . 
prise  that  a  contrary  doctrine  should  ever  have  been  contended  for. 
It  was  ejectment,  and  the  title  depended  on  such  a  sale,  and  it  was 
held  good. 

This  has  been  the  common  practice  in  this  state.  Many  titles 
dejjend  upon  the  legality  of  such  a  proceeding,  which  will  be  over- 
turned if  a  different  rule  should  be  adopted. 
[*554]  *Nor  is  this  rule  of  the  common  law  altered  by  our  stat- 
ute: Practice  Act,  sees,  29-31.  This  is  merely  directory, 
but  does  not  in  any  way  impair  the  rights  of  the  parties.  It  only 
gives  a  more  summary  remedy  for  neglecting  to  return:  Ingersol 
V.  Saroger  ut  supra. ;  Emerson  v.  Towle,  5  Greenl.,  197. 

The  statutes  of  Maine  and  Massachusetts  direct  a  return  of  the 
execution,  and  yet  if  it  is  returned  at  any  time,  it  is  sufficient,  or  if 
it  is  not  returned  at  all:      Clark  v.  Foxcroft,  6  Greenl.,  299. 
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It  is  not  necessary  in  this  case  to  determine  what  constitutes  a 
levy,  or  what  estate  passes  by  it;  it  is  sufficient  that  the  case  finds 
a  levy  was  made  during  the  life  of  the  execution. 

If,  then,  the  officer  could  legally  proceed  to  sell  the  land  after  the 
return  day,  to  make  the  money  therefrom,  it  needs  no  argument  to 
show  that  he  would  be  authorized  to  receive  the  money  from  the 
defendant,  in  discharge  of  the  execution;  and  the  counsel  on  the 
other  side  admit  the  conclusion,  if  the  premises  are  correct. 

2.  To  avoid  this  conclusion,  it  is  contended  that  the  execution, 
by  being  returned  into  the  clerk's  office,  had  hecome  functus  officio. 
This  objection  can  not  prevail,  unless  it  is  also  made  to  appear  that 
the  defendant,  or  Hunt,  his  agent,  knew  this  when  the  money  was 
paid.  The  officer  might  have  made  himself  liable,  perhaps,  for 
levying  an  execution  after  it  had  been  returned;  yet  if  he  had 
obtained  it  from  the  clerk,  and  used  it  as  if  it  had  not  been  returned, 
everything  done  under,  as  to  all  ignorant  of  the  fact,  would  be  as 
valid  as  if  it  had  always  remained  in  his  possession,  A  sale  or  pay- 
ment under  it  would  be  good. 

The  case  of  Knowlto7i  v.  Bartlett,  1  Pick.,  272,  is  much  like  the 
present.  Bryant  undoubtedly  held  himself  out  as  authorized  to 
receive  the  money;  it  is  not  pretended  that  Hunt.or  Phillips  knew 
the  execution  had  been  returned.  Bryant  was  guilty  of  a  fraud 
perhaps,  but  the  law  is  not  so  unjust  as  to  make  innocent  persons 
suffier,  who  were  acting  in  good  faith  by  paying  over  money  to  one 
apparently  authorized  to  receive  it. 

3.  The  levy  upon  the  real  estate  of  Phillips  was  a  satisfaction  of 
the  execution,  at  least  siib  inodo,  so  as  to  operate  as  a  satisfaction 
until  a  sale  had  actually  taken  place. 

At  common  law  a  fieri  facias  could  only  be  levied  on  chattels, 
and  a  levy  operated  as  a  satisfaction,  even  though  the  sheriff  squan- 
dered and  wasted  the  property.  This  is  admitted  to  be  the  princi- 
ple of  the  common  law.  Our  writ  of  execution,  or  fi.  fa.,  is  sub- 
stantially like  IhQfi.fa.  at  common  law,  though,  by  our  statute,  it 
has,  with  us,  an  extended  operation.  Our  statute  subjects  lands  to 
a  levy  on  z,  fi.  fa.,  as  well  as  chattels.  It  would  seem,  therefore, 
that  the  same  effect  should  be  given  to  it  in  its  extended  operation. 
Some  of  the  American  courts  have  said,  that  a  levy  on  real  estate 
is  no  satisfaction,  but  most  of  these  are  obiter  dicta.  The  English 
decisions  are  uniform  in  holding  that  a  levy  on  real  estate  is  no  sat- 
isfaction; but  the  rule  there  results  from  the  nature  of  the 
estate,  *or  interest  in  the  land  which  is  taken.  Here  the  [*555] 
land  itself  is  taken,  and  the  estate  itself  passes  by  the  levy, 
sale,  and  sheriff's  deed;  there,  the  rents,  issues,  and  profits  only 
were  taken;  this  was  so  in  the  case  of  a  levari  facias.  The  writ  had 
only  a  future  operation;  the  title  was  not  put  in  abeyance  by  the 
seizure;  the  seizure  was  not  followed  by  a  sale,  or  by  any  act  that 
changed  the  title;  neither  the  officer  nor  the  creditor  took  anything 
by  the  levy.  The  most  that  can  be  said  of  it  is,  that,  by  the  levy, 
he  obtained  a  right  to  take  future  crops,  rents,  etc.,  growing,  or 
accruing  out  of  the  land.  Thus  the  reason  for  the  distinction 
between  a  levy  upon  chattels,  and  upon  land,  in  England,  is  mani- 
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fest.  Our  statute  having  subjected  lands  to  seizure  and  sale  upon 
fi.  fa.,  there  can  be  given  no  good  reason  why  the  rules  applicable 
to  one,  should  not  be  applicable  to  the  other. 

But,  it  is  said,  that  the  officer,  by  his  levy  on  chattels,  acquires  a 
special  property  in  them.  This  is  true,  so  far  as  possession  gives 
hini  a  title.  By  the  seizure,  the  chattels  are  put  in  the  custody  of 
the  law,  and  the  officer  is  its  organ;  but  all  the  property  or  title  he 
has  is  merely  possessory,  which  he  has  for  the  benefit  of  the 
creditor;  the  title  remains  in  the  debtor,  after  the  levy  as  well  as 
before,  for  all  purposes,  except  the  remedy.  "  The  most  that  can 
be  said  is,  the  property  is  on  its  Avay  to  be  sold:"  Ex  parte  Foster ^ 
5  Law  Rep.,  and  cases  there  cited  by  Story,  Justice. 

Real  estate  is  equally  in  the  custody  of  the  law  after  the  levy. 
No  actual  possession,  it  is  true,  is  taken  by  the  officer;  yet,  when 
the  levy  is  completed,  and  the  sale  and  conveyance  made,  the  title 
of  the  purchaser  relates  back  to  the  commencement  of  the  levy,  at 
least  so  far  as  to  cut  off  intervening  incumbrances.  In  both  cases 
the  whole  title  passes  to  the  purchaser  by  a  sale,  and  in  both  the 
whole  title  is  vested  in  the  debtor  by  a  discharge  of  the  judgment 
by  him,  without  any  act  or  conveyance  whatsoever  by  the  officer. 

The  possession  by  the  officer  of  chattels  levied  on,  is  only  allowed 
for  his  protection,  and  for  the  sake  of  the  remedy.  It  results  from 
the  movable  character  of  the  property.  Real  estate  can  not  be 
eloigned,  and,  therefore,  possession  is  not  necessary.  And  posses- 
sion of  personal  property  need  not  be  taken,  when  it  is  of  such  a 
character  that  it  cannot  be  removed,  as  in  the  case  of  a  building 
placed  upon  the  land  of  another:  Williams  et  al.  v.  Ashmun  et 
al.,  8  Pick.,  402.  In  whatever  view  this  subject  is  considered,  it 
is  not  easy  to  see  why,  if  a  levy  on  personal  estate  operates  as  a 
discharge  of  the  execution,  a  levy  on  land  should  not  have  the 
same  effect. 

E.  JV.  Poioell  and  W.  F.  Bryan,  for  the  defendant  in  error: 
Although  it  is  true  that  where  goods  sufficient  to  satisfy  a  judg- 
ment are  seized  on  Ji.  fa.,  the  debtor  is  discharged,  even  if  the 
sheriff  wastes  them,  or  misapplies  the  money,  or  does  not  return 
the  execution:     Hoyt  v.  Hudson,  12  Johns.,  208;    Wood  v.  Terry ^ 

6  Wend.,  562;  Jackson  v.  Brown,  7  Cowen,  21;  4  Cowen, 
[*o56]    417;  yet  a  *levy  upon  lands  does  not  discharge  the  debtor, 

because  the  sheriff  does  not,  as  in  the  case  of  chattels,  take 
possession  of  lands.  Nor  is  the  defendant  divested  of  his  title,  or 
possession,  as  in  the  case  of  chattels,  until  the  time  for  redemption 
has  expired  and  a  deed  executed.  Ladd  v.  Blunt,  4  Mass.,  402; 
Gatlin  V.  Jackson,  8  Johns.,  545;  Shepherd  v.  liowe,  14  Wend., 
260;  Ex  parte  Penn.  Iron  Co.,  7  Cowen,  540.  The  case  referred  to 
above,  in  14  Wend.,  is  particularly  strong  and  decisive  of  this 
point. 

The  sheriff  is  a  mere  ministerial  officer,  and  derives  his  whole 
authority  to  seize  property  and  receive  money  in  satisfaction  of 
judgments,  as  an  officer,  from  the  writs  directed  to  him  to  execute. 


SPRINGFIELD.  556 


Phillips  V.  Dana. 


and  in  his  hands  at  the  time:      Glancifs  Lessee  v.  Jones,  cited  1 
Smith's  Pa.  Laws,  65-6,  note;  4  Yates,  212. 

The  authority  delegated  to  the  sheriff  by  an  execution  is  a  limited 
authority,  and,  except  in  some  eases,  ceases  with  the  expiration,  or 
after  the  return  day  tliereof:  Deiwe  v.  Elliott,  2  Caines  Cas.,  243; 
Vail  V.  Lewis,  4  Johns.,  450;  5  Taunt.,  198;  11  East,  395;  6  Mass., 
22-3.  The  excepted  cases,  in  which  the  virtue  of  2i  fi.  fa.  appears 
to  be  extended  beyond  the  return  day,  and  wlien  it  continues  in 
the  hands  of  the  officer,  appear  to  be  exclusively  those  in  which  a 
levy  has  been  made,  before  the  return  day,  upon  personal  property, 
when  a  sale  may  be  made  afterwards,  and  the  proceeds  may  be 
applied  in  satisfaction  of  the  execution:  Levoe  v.  Elliott,  2  Caines 
Cos.,  243;  Prescott  v.  Wright,  6  Mass.,  20.  This  is  the  common 
law  doctrine,  and  appears  to  have  been  adopted  in  some  of  our 
sister  stafes.  It  has  been  questioned,  however,  by  high  authority, 
whether,  under  our  laws  and  practice,  an  execution  can,  in  any 
case,  be  prolonged  beyond  the  period  of  ninety  days.  Both  reason 
and  authority  show  that  this  doctrine  is,  and  ought  to  be,  confined 
to  executions  against  personal  property.  It  is  well  known  that  the 
common  law  ,^.,/'rt.  applied  only  to  chattels:  Bingham  on  Ex.,  108; 
Watson  on  Sheriff,  148.  Also  that  lands  could  not  be  sold  under 
execution  at  common  law:  Watson,  161-2;  Bingham,  102-3,  108, 
113,  116,  167.  All  the  English  decisions,  therefore,  respecting  sales 
under  execution,  and  the  authority  of  a  sheriff  by  virtue  of  a  fi. 
fa.,  have  reference  to  executions  against  chattels.  By  a  levy  upon 
personal  property,  the  sheriff  acquires  a  special  property  in  them, 
and  may  maintain  trover  or  trespass,  for  converting  or  injuring 
them:      Catlin  v.  Jackson,  8  Johns.,  547. 

All  executions  are  made  returnable  within  ninety  days  after  date. 
It  is  made  the  duty  of  sheriffs  to  "  execute  and  return  "  all  writs, 
etc.,  under  pain  of  contempt:  Gale's  Stat.,  653.  By  section  30,  of 
the  practice  act.  Gale's  Stat.,  535,  a  mode  of  proceeding  is  pre- 
scribed, for  the  purpose  of  compelling  a  retiirn  of  an  execution,  or 
on  a  failure  to  do  so,  of  punishing  the  sheriff  for  contempt:  Beaird 
V.  Foreman,  1  Scam.,  40.  And  by  section  31,  of  same  act,  the 
clerk  is  required  to  enter  in  a  book,  to  be  kept  for  the  pur- 
pose, the  return  *of  the  sheriff  of  all  executions,  within  [*557] 
thirty  days,  under  a  penalty. 

If  the  writ,  upon  which  the  sheriff  received  the  money,  expired 
on  the  seventeenth  day  of  December,  and  the  money  was  not  paid 
until  the  eighteenth  day,  it  matters  not  in  this  view  of  the  case, 
whether  it  had  been  returned  or  not.  For  being  functus  officio 
before  the  payment,  it  could  give  no  authority  whatever  to  the 
sheriff  to  receive  the  money:  Garner  v.  Willis,  Breese,  291;  Ilar- 
r/rave  v.  Penrod,  Breese's  Appendix,  15.  And  if  the  writ  was  dead 
at  the  time  of  payment,  the  money  was  paid  without  authority  of 
law,  to  a  person  wholly  unauthorized;  and,  although  paid  to  a  per- 
son who  was  then  acting  as  sheriff,  yet,  having  no  authority  to 
receive  payment  in  this  case,  the  money  of  defendants  was  not  paid 
to  him  (in  the  language  of  plaintiff's  replication),  "as  sheriff." 

But  the  sheriff  had,   in  this  case,  voluntarily  surrendered  the 
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authority  delegated  to  him  by  the  writ,  by  returning  it  into  the 
clerk's  office.  The  writ  had  become  a  record  of  the  court  before 
payment  of  the  money,  and  was,  therefore,  beyond  the  power  of 
the  sheriff:     1  Stark.  Ev.,  188,  194,  282. 

At  common  law,  when  z,fi.fa.  was  returned  with  a  levy  on  chat- 
tels, and  that  they  remained  unsold,  for  want  of  buyers,  the  books 
say  that  it  was  necessary  to  issue  a  venditioni  exponas^  to  authorize 
a  sale  of  them:  Bingham  on  Ex.,  262-3.  And  if  the  sheriff  could 
not,  in  such  case,  sell  the  goods  without  a  new  writ,  he  could  not 
receive  money  in  payment  of  a  returned  execution.  It  had,  by  the 
return,  become  a  recoi'd  of  the  court,  and  should  have  been  just  as 
much  out  of  his  power  as  any  other  record. 

J.  Young  Scammon  also  argued  for  the  defendant  in  eijror. 

Caton",  Justice,  delivered  the  opinion  of  the  court: 
In  this  case  several  errors  have  been  assigned  for  the  reversal  of 
the  judgment;  but  the  only  one  which  we  deem  it  necessary  to 
examine,  in  the  decision  of  the  case,  is  the  fourth.  The  question 
arising  under  this  assignment  of  error,  is  whether  the  facts  proved 
on  the  trial,  as  presented  in  the  bill  of  exceptions,  show  a  satisfac- 
tion of  the  judgment  of  Dana  against  Phillips  or  not.  It  appears 
that  an  execution  was  issued  on  that  judgment,  which  was  put  into 
the  hands  of  the  sheriff,  who,  on  the  return  day,  levied  it  on  certain 
real  estate  of  the  defendant,  and  on  the  same  day  returned  it  to  the 
clerk's  office,  with  an  indorsement  of  the  levy,  and  that  he  had  not 
sold  for  want  of  time.  The  next  day  the  sheriff  went  to  the  clerk's 
office,  and  got  the  execution,  and  while  he  tlius  had  it,  Hunt,  the 
agent  of  Phillips,  paid  the  amount  of  the  debt  to  the  sheriff,  who 
again  returned  the  execution  to  the  clerk's  office,  satisfied.  By  the 
first  return  of  the  execution  into  the  clerk's  office,  it  hecdime  functus 
<yfficio,  and  the  sheriff,  by  repossessing  himself  of  it,  did  not  revive 
its  vitality;  and  therefore  he  could  legally  do  nothing  with  it  which 
he  could  not  have  done  without  it.  The  inquiry  then 
[*558]  necessarily  arises,  whether  the  officer,  after  he  had  com- 
menced the  execution  of  the  process,  by  levying  on  the 
property  of  the  defendant,  and  without  sale,  returning  it,  could  g© 
on  and  complete  the  execution  of  the  mandate  of  the  writ,  by  sell- 
ing the  land,  without  any  further  order  or  authority  from  the  court; 
for  I  presume  it  will  not  be  denied,  that  if  he  could  sell  the  land, 
and  thus  raise  the  money,  he  not  only  had  authority,  but  it  was  his 
duty  to  receive  the  money  when  tendered  to  him  in  discharge  of 
the  land,  and  satisfaction  of  the  debt.  It  would  indeed  be  a  cere- 
mony worse  than  idle,  to  require  a  sale  of  the  land  to  satisfy  the 
debt,  when  that  object  could  be  attained  directly,  by  receiving  the 
money  from  the  defendant. 

It  has  been  for  a  long  time  the  settled  doctrine,  that  if  the  officer 
levies  before  the  expiration  of  the  execution,  he  may  complete  the 
sale  as  well  after  as  before  the  return  day  of  the  writ.  But  it  was 
contended,  that  to  do  this,  he  must  retain  the  writ,  for  if  he  return 
it,  he  can   proceed  no  further  without  a  vetiditioni  exponas.     But 
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this  is  a  mistake.  It  is  the  duty  of  the  officer,  when  once  he  has 
made  the  levy,  no  matter  Avhat  becomes  of  the  execution,  to  go  on 
with  the  sale,  and  bring  the  money  into  court.  The  venditioni 
exponafi  confers  upon  the  officer  no  new  authority;  it  only  compels 
him  to  do  that  which  it  was  his  duty  to  do.'  To  obtain  this  pro- 
cess, no  further  action  of  the  court  is  necessary,  for  it  is  a  writ  of 
•course,  and  it  is  the  duty  of  the  clerk  to  issue  it  at  any  time,  in  a 
proper  case,  on  the  application  of  tlie  party.  This  doctrine  will  be 
found  to  be  discussed  and  distinctly  laid  down  in  the  case  of  Clerk 
V.  Withers.^  The  judgment,  which  was  for  the  plaintiff  below, 
should  have  been  for  the  defendants.  It  is  therefore  reversed,  and 
judgment  rendered  for  the  defendants  below,  with  costs. 

Judgment  reversed. 


Jolin  Bracken,  plaintiff  in  error,  v.  Michael  Kennedy  et  al., 
defendants  in  error. 

Error  to  La  Salle. 

Where  bill  in  chancery  alleged  that  the  complainant  and  defendants.  B  and  C.  entered 
i.ito  a  partnersliip,  as  canal  contractors,  upon  a  certain  canal  in  Virg'inia,  and  con- 
tracted with  the  canal  company  for  the  construction  of  sectio  i  120,  of  ti  e  canal,  and 
completed  tlie  satne.  That  one  of  the  defendants,  A,  was  an  individual  cnniractor 
upon  said  canal,  and  had  contracted  with  the  canal  company  lor  the  construction 
of  sections  118  and  119  of  said  canal.  That  during  the  progress  of  the  work,  he 
was  absent  a  great  part  of  the  time,  and  leit  the  construction  of  the  work  to  the 
other  7'artn  rs.  That  the  complainant  was  employed  by  A,  to  superintend  and 
<jarry  on  the  work  on  his  individual  contracts;  and  that  during  the  progress  of 
the  works,  sections  118  and  119  became  larg-ly  indebted  to  section 
*120  for  work  and  labor  expended  upon  them.  That  sections  118  and  119  r^ccQ-i 
were  very  unprofitable,  ana  the  amount  of  their  indebtetlness  to  section  120  L  "^"J 
•was  about  $S.OOO.  The  estimate  for  section  120  was  $32,820.90,  including 
the  work  done  on  sections  118  and  119;  that  the  cost  of  the  same  was  $23,783  82.  leaving 
a  balance  of  profit  to  be  divided  anmng  the  co-partners  of  5;8.43r.08.  That  the  com- 
plainant had  settled  w  th  B,  and  paiil  over  to  him  his  share  of  tiie  profiis;  and  there 
was  due  to  the  complainant  from  Kennedy  $3,959  03.  arising  from  said  partnership 
tr  iiisactions.  That  A  had  drawn  estimates  on  the  works,  and  had  drawn  the  last  on 
his  individual  contracts.  That  no  account  had  been  taken  or  rendered  between  the 
partners,  and  that  A  refused  to  account.  The  bill  pras'ed  an  account,  and  that  A 
might  be  decreed  to  pay  the  complain  Hit  the  amount  due  him:  Held  iin  demurierto 
the  bill,  that  in  contained  sufficient  equity  to  entitle  the  complainant  to  relief. 

In  matters  of  difficulty  or  coiitroversy  between  pai  tners,  it  is  now  most  usual,  and  by  far 
the  must  convenient,  to  resort  to  a  court  of  equity,  for  their  final  adjudication  and 
settlement.  In  a  bill  for  this  purpose  the  existence  of  the  partnership,  the  transaction 
of  business  by  the  firm,  and  no  account  among  its  members,  are  prominent  features, 
and  where  they  all  appear,  semble.  that  the  bill  ought  in  all  cases  to  be  retained. 

One  member  of  a  partnership  can  nut  sue  the  firm  at  law  for  advances  made  by  him  to 
the  joint  concern,  n<ir  can  the  firm  sue  an  individual  partner  for  anything  more  than 
he  may  have  drawn  out  of  ihe  joint  stock  or  proceeds,  no  matter  how  much  more  than 
his  sharp  it  might  hiveb^en;  and  the  reason  is,  that  one  man  can  not  occupy  the 
d  luble  position  of  plaintiff  and  defenda  it  at  the  same  time.  The  aid  of  a  court  of 
chancery  is  just  as  necessary  to  settle  tlie  account  of  such  advances  as  it  is  to  settle 
accounts  arising  out  of  the  immediate  transactions  of  the  business  of  the  partner- 
ship, ia) 

The  filing  either  an  answer,  plea,  or  demurrer  is  a  compliance  with  a  rule  to  answer:  but 
where  the  defendant  lins  asked  further  time  to  answer,  and  upon  that  special  applica- 
tion it  has  been  granti  d  him,  it  may  be  improper  to  file  a  demurrer,  without  the  leave 
of  the  court;  but  even  in  such  a  case  the  objection  can  not  be  raised  on  a  writ  of 
error,  {b) 

1  Cox  V.  Jonier,  4  Bibb.,  94.  2  2  Ld.  Raym.,  1075. 

((7)  As  to  one  partner  suing  another  at  law.  see  Fiink  v.  Ryan,  ante,  322,  note  (£>). 
(6)  See  Dunn  v.  Keegan,  ante,  292,  and  note  (a). 
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This  was  a  bill  in  chancery,  exhibited  in  La  Salle  Circuit  Court, 
by  John  Bracken  against  Michael  Kennedy  and  Michael  Brady,  for 
an  account  and  settlement  of  partnership  transactions.  The  bill 
alleges  that  the  complainant  and  defendants  entered  into  a  partner- 
ship, about  the  first  of  January,  1837,  as  canal  contractors,  under 
the  tirm  of  Kennedy,  Bracken  &  Co.,  and  that  as  such  partners, 
they  held  a  contract  for  making  and  completing  a  canal  section 
known  as  No.  120  of  a  canal  in  the  state  of  Virginia,  being  con- 
structed by  the  James  River  and  Kanawha  Company;  that  the 
work  was  commenced  about  the  first  of  January,  of  said  year;  that 
the  complainant,  from  its  commencement  to  its  completion,  in  July 
or  August,  1838,  had  the  chief  management  of  the  work;  the 
defendant,  Kennedy,  having  left  the  state  of  Virginia,  soon  after 
its  commencement,  and  only  returning  occasionally,  the  manage- 
ment and  direction  beinw  left  to  complainant  and  Brady.  That 
the  defendant,  Michael  Kennedy,  had  at  the  same  time  contracts 
individually  from  the  same  company  for  other  sections,  viz.,  Nos. 
118  and  119,  of  said  canal;  that  they  were  large  and  heavy  con- 
tracts, and  being  unfinished  at  the  time  Kennedy  left  the  state  of 
Virginia,  he  left  the  completion  of  them  to  the  complainant, 
Bracken,  for  wliich  he.  Bracken,  was  to  be  paid  a  compensation; 
that  said  sections  118  and  119  were  losing  contracts;  and  that  in 
the  course  of  the  completion  of  them,  the  said  Kennedy  lost  heavily, 
and  they  became  indebted  to  the  partnership  section  120  to  a  large 
amount  (nearly  |8,000),  for  work  and  labor  expended  on 
[*560]  118  and  119,  *justly  to  be  credited  to  the  partnership  con- 
tract No.  120.  That  the  whole  estimate  for  the  partner- 
ship contract  No.  120  amounted  to  about  |i32,320.90,  including 
moneys  expended  for  the  above  work  and  labor  on  sections  118  and 
119,  to  be  credited  to  the  partnership  contract  120;  and  that  the 
cost  of  said  partnership  section  amounted  to  about  the  sum  of 
$23,783.82,  leaving  a  profit  on  said  work  of  about  $8,437.08,  to  be 
divided  between  the  partners.  Tiiat  the  complainant  has  accounted 
with  one  of  the  defendants,  Brady,  and  settled  with  him  for  one- 
third  part  of  said  sum  of  $8,43  7.08;  but  that  there  is  due  to  the 
complainant  from  the  defendant,  Michael  Kennedy,  the  sum  of 
$3,559.03,  arising  from  said  partnership  dealings  and  transactions; 
and  further,  that  the  said  defendant,  Michael  Kennedy,  drew  esti- 
mates on  said  works.  That  no  account  has  been  taken  or  rendered 
between  the  said  partners,  and  that  the  said  defendant,  Michael 
Kennedy,  refuses  to  account,  and  refuses  to  pay  over  to  the  com- 
plainant his  share  of  the  profits  of  the  said  ])arLnership  business,  or 
any  part  thereof.  The  bill  prays  that  an  account  may  be  taken  of 
the  said  jiartnership  dealings  and  transactions,  and  the  said  Michael 
Kennedy  be  decreed  to  pay  what,  upon  the  taking  of  the  account, 
shall  appear  to  be  due,  etc. 

A  summons  was  issued,  returnable  to  the  November  term,  1840, 
and  at  the  May  term,  1841,  on  motion  of  the  tlefendants,  leave  was 
granted  to  tile  their  answer  until  the  next  Monday  of  said  term, 
when  the  defendant,  Kennedy,  tiled  a  demurrer,  which  was  sus- 
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tained  by  the  court,  the  bill  dismissed,  and  a  judgment  for  costs 
rendered  against  the  complainant. 

The  following  causes  of  demurrer  were  filed  in  the  court  below: 

1.  There  is  no  equity  in  the  bill. 

2.  Bracken,  according  to  his  own  showing,  drew  on  the  estimates 
on  section  120,  and  received  his  full  share  of  profits,  paying  ovei 
to  Brady  his  share. 

3.  Whatever  money  was  expended  by  Bracken  on  sections  118 
and  119  was  by  virtue  of  a  contract  between  him  and  Kennedy, 
and  can  have  no  relation  to  the  alleged  partnership  on  section  120. 

4.  The  said  bill  is  in  other  respects  informal  and  insufficient. 

The  cause  was  heard  before  the  Hon.  Thomas  Ford. 

The  assignment  of  errors  is  as  follows: 

First.  The  Circuit  Court  erred  in  sustaining  the  demurrer  of  the 
defendant,  Michael  Kennedy,  and  dismissing  the  bill,  because  there 
is  sufficient  equity  in  the  bill,  and  sufficient  allegations  and  charges 
to  sustain  a  bill  for  partnership  account. 

Second.  The  Circuit  Court  erred  in  dismissing  the  bill,  because 
it  did  not  dismiss  it  without  prejudice  to  the  complainant. 

*TJiird.     The  Circuit  Court  erred  in  allowing  a  demurrer    [*56l] 
to  be  filed  after  further  time  had  been  given  to  the  defend- 
ant to  answer. 

Jf.  Young  Scammon  and  Hugh  T.  Dickey,  for  the  plaintiff  in 
€rror: 

1.  The  bill  shows  partnership  transactions  between  the  parties; 
and  that  no  settlement  has  ever  been  had. 

The  partnei'ship  of  Kennedy,  Bracken  &  Co.,  has  never  been 
settled. 

Equity  alone  has  jurisdiction;  a  suit  at  law  could  not  be  main- 
tained between  the  parties:  DaveniJort  v.  Gear  et  al.,  2  Scam., 
498;  Phillips  v.  Lochart  1  Alab.,  524;  Rogers  v.  Rogers,  1  Hall, 
391;  Attwater  v.  Fowler,  1  Hall,  180;  1  Story's  Eq.,  6io-16. 

In  all  partnership  matters  a  court  of  chancery  has  jurisdiction: 
1  Story's  Eq.,  612,  615-16. 

2.  The  bill  shows  a  contract  between  the  firm  of  Kennedy, 
Bracken  &  Co.  and  Kennedy;  and  that  Kennedy  became  largely 
indebted  to  the  firm.  No  action  at  law  can  be  maintained  between 
these  parties:  Story  on  Part.,  322-6,  sees.  321,  and  note,  .'i26, 
343-4,  sees.  324-5;  Calvifs  Fx'rs  v.  3Iarkham  et  al.,  3  V.  E.  How- 
ard, 355-6;  Estes  v.  Whipple  et  al,  12  Verm.,  376. 

This  is  a  contract  between  the  partnership  and  Kennedy:  Story 
on  Partn.,  354-5. 

Bracken,  as  equitable  assignee  of  Brady,  may  maintain  this  suit: 
Pendleton  et  al.  v.  Wcanbasie  et  al.,  4  Cranch,  74;  2  Peters'  Cond. 
R,  32. 

Although  Bracken  alleges  that  he  has  paid  off  Brady,  Brady  is  a 
necessary  party  to  the  bill,  in  order  to  enable  the  court  to  ascertain 
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the  amount  justly  due  to  Bracken.  Bracken  calls  upon  the  court 
to  decree  to  him  the  entire  amount  due  the  partnership,  deducting 
Kennedy's  part  of  the  money  received  on  contract  120.  In  order 
to  determine  whether  such  a  decree  should  be  made,  the  court  must 
adjudicate  upon  the  rights  of  Brady,  and  determine  whether  he  has 
been  paid  by  Bracken.  Brady  is  a  necessary  party  to  the  bill;  his 
interests  are  involved  in  taking  the  account:  Story's  Eq.  Plead., 
74,  157;  necessary  parties,  Lube's  Eq.,  22,  and  note;  Gilham  et  al. 
V.  Cairns,  Breese,  124;  Herrington  v.  Hubbard,  1  Scam.,  569; 
Elston  V.  JBlanchar^,  2  Scam.,  422. 

In  all  matters  of  account  the  Court  of  Chancery  has  jurisdiction; 
1  Story's  Eq.,  423-5;  Gow  on  Partn.,  93,  and  note;  1  Peters'  Dig., 
439,  sec.  242;  Peck  et  al.  v.  Uranian  et  al.,  2  Blackf.,  142;  Cum- 
mins V.  White  et  al,  4  Blackf.,  359. 

A  court  of  equity  has  jurisdiction  whenever  the  remedy  at  law  i& 
doubtful  and  difficult:  Am.  Ins.  Co.  v.  JFisk,  1  Paige,  90;  Teague 
V.  Mussell,  2  Stewart,  420.  Also  whenever  the  remedy  is  doubtful 
or  obscure,  or  inadequate  at  law:  llathhone  v,  Johnson,  10  Johns., 
587;  ICing  v.  Baldwin,  17  Johns.,  384. 

The  demurrer  is  to  the  Avhole  bill,  and  therefore  should 
[*562]    be  overruled:    *Story's  Eq.  Plead,  349,  sec.  443;  Bleeher 
V.  Binghatn,  3  Paige,  246;  Johns.  Cas.,  427. 

Under  the  circumstances  of  this  case,  if  the  bill  was  defective,  it 
should  have  been  dismissed  without  prejudice. 

After  time  is  given  the  defendant  to  answer,  he  can  not  demur,, 
without  first  applying  for  leave  to  do  so:  1  Hoff.  Chan,  Pract., 
214,  and  notes;  2  Paige,  331. 

The  bill  is  in  the  usual  form:  Story's  Eq.  Plead.,  31;  Lube's 
Eq. 

JO.  Trumbull  and  D.  L.  Gregg,  for  the  defendant  in  error,  Ken- 
nedy. 

Caton,  Justice,  delivered  the  opinion  of  the  court: 
This  was  a  bill  in  chancery  filed  in  the  La  Salle  Circuit  Court,  by 
the  complainant  against  the  defendants,  for  an  account  among 
partners.  The  bill  states  that  in  July,  1837,  the  complainant  and 
defendants  entered  into  partnership  as  canal  contractors,  and,  as 
such  partners,  contracted  with  a  canal  company  in  Virginia,  for  the 
construction  of  section  120  of  their  canal,  and  that  they  completed 
said  section  120  in  August,  1838.  That  during  the  progress  of  the 
work,  the  complainant  and  Brady  had  the  principal  management  of 
its  construction,  Avhile  most  of  the  time  Kennedy  was  absent.  That 
at  the  same  time  Kennedy  had  an  individual  contract  for  the  con- 
structigns  of  sections  118  and  119  of  the  same  canal,  and  Kennedy 
employed  the  complainant  to  superintend  the  completion  of  these 
sections.  That  this  individual  contract  of  Kennedy  was  unpro- 
fitable, and,  in  the  course  of  its  progress,  became  indebted  to  the 
copartnership  section,  120,  to  about  $8000,  for  work  and  labor 
expended  on  sections  118  and  119.  That  the  whole  estimate  for 
the  company  section,  120,  was  632,320.90,  including  the  work  done 
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on  Kennedy's  individual  sections,  and  that  the  costs  of  the  same 
were  $23,738.82,  leaving  a  balance  of  profits  to  be  divided  among 
the  partners  of  $8,437.08.  That  the  complainant  has  accounted 
with,  and  paid  over  to  Brady  his  third  of  said  profits;  and  that 
there  is  now  due  from  Kennedy  to  the  complainant  the  sura  of 
$3,959.03,  arising  from  said  partnership  transactions.  That  Kennedy 
has  drawn  estimates  on  the  works,  and  has  drawn  his  last  on  his 
individual  contracts.  That  no  account  has  been  taken  or  rendered 
between  the  said  partners,  and  that  Kennedy  refuses  to  account. 
The  bill  prays  that  an  account  may  be  taken,  etc. 

To  this  bill  a  demurrer  was  filed,  which  was  sustained,  and  the 
bill  dismissed. 

The  first  assignment  of  error  is  upon  the  decision  of  the  court  in 
sustaining  the  demurrer,  and  this  is  the  principal  qviestion  in  the 
case. 

In  matters  of  controversy  or  difiiculty  between  partners,  it  is  now 
most  usual,  and  by  far  the  most  convenient,  to  resort  to  a 
*court  of  equity  for  their  final  adjudication  and  settle-  [*563] 
ment.  The  practice  of  this  court  is  much  better  adapted 
to  unravel,  and  definitely  settle  such  complicated  questions  as 
frequently  arise  among  partners  than  a  court  of  law;  and  it  is  now 
one  of  the  most  usual  proceedings  to  be  met  with  in  courts  of 
equity.  It  is  not  unusual  that  almost  the  entire  proof  of  the  merits 
of  a  case  between  partners  is  locked  up  in  the  bosoms  of  the  parties 
themselves,  or  is  contained  in  books  and  papers  in  the  possession  of 
one  or  the  other  party,  and  this  court  can  afford  the  only  key  to 
the  disclosure  of  the  one,  or  the  production  of  the  other.  Here, 
either  party  may  compel  the  other  to  purge  his  conscience,  on 
oath,  and  declare  the  truth;  and  the  court  will  compel  the 
production  of  all  such  papers  and  books,  as  may  be  necessary  to 
elucidate  the  rights  or  liabilities  of  the  parties.  It  is  for  this 
reason,  that  courts  of  equity  have  frequently  exercised  a  con- 
current jurisdiction  with  courts  of  law  in  long  and  intricate 
accounts,  running  on  both  sides,  between  parties  who  are  not 
partners,  and  have  no  interests  in  common. 

It  is  true  that  courts  of  law  still  pretend  to  afford  a  remedy  in 
case  of  difiiculty  between  partners,  by  the  action  of  account,  but  it 
so  incomplete  and  unsatisfactory,  that  it  is  now  nearly  obsolete;  and 
the  complaining  partner  almost  universally  lays  his  complaint  before 
a  court  of  chancery,  where  he  finds  a  pi'ompt  and  efiicient  remedy, 
from  the  superior  facilities  which  it  possesses  of  doing  complete 
justice  between  the  parties. 

In  a  bill  of  this  character,  the  existence  of  the  partnership,  the 
transaction  of  business  by  the  firm,  and  no  account  among  its  mem- 
bers, are  prominent  features,  and  where  they  all  appear,  I  am  not 
prepared  to  say  that  the  bill  ought  not  in  all  cases  to  be  retained. 
In  this  case,  the  bill  shows  that  there  was  a  special  and  limited 
partnership,  the  pai'ticular  object  of  which  is  stated  in  it,  as  well  as 
the  uatui-e  and  amount  of  the  business  transacted  by  the  firm,  and 
that  no  account  has  been  had  between  the  complainant  and  the 
defendant  Kennedy,  who  refuses  to  account.     Here,  then,  is  such  a 
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case  as  requires  the  interposition  of  a  court  of  chancery,  to  settle 
and  adjust  the  rights  and  claims  of  the  several  partners.  It  is  true 
that  the  bill  states  that  the  complainant  and  Brady  have  settled  as 
between  themselves,  and  that  the  complainant  has  succeeded  to  all 
of  the  rights  and  interests  of  Brady  in  the  partnership  business; 
but  this  does  not  make  it  the  less  necessary  that  an  account  should 
be  had  between  the  complainant  and  Kennedy,  to  settle  their  respec- 
tive rights;  and  to  accomplish  this,  it  was  necessary  to  make  Brady 
a  party  to  the  bill.  The  bill  also  states  that  the  partnership 
advanced  to  Kennedy,  one  of  its  members,  in  work,  and  labor,  etc., 
to  the  amount  of  some  $8,000  which  is  nearlj'^  the  extent  of  the 
partnership  profits,  thus  showing  substantially  that  Kennedy  had 
received  nearly  all  of  the  profits  of  the  work  on  section  120.  In 
what  way  could  this  be  recovered  back  by  the  other  members  of 
the  firm,  or  in  what  way  could  he  be  compelled  to  account 
[*564]  *for  these  advances,  unless  by  the  mode  here  adopted?  One 
member  of  a  partnership  can  not  sue  the  firm  at  law  for 
advances  made  by  him  to  the  joint  concern;  nor  can  the  firm  sue 
an  individual  partner  for  anything  that  he  may  have  drawn  out  of 
the  joint  stock,  or  proceeds,  no  matter  how  much  more  than  his 
share  it  might  have  been;  and  the  reason  is,  that  one  man  can  not 
occupy  the  double  position  of  plaintiff  and  defendant  at  the  same 
time.'  The  aid  of  this  court  is  just  as  necessary  to  settle  the 
account  of  these  advances,  as  it  is  to  settle  the  accounts  arising  out 
of  the  immediate  transactions  of  the  special  business  of  the  part- 
nership. 

The  bill  then  being  sufficient  in  substance,  although  not  so  par- 
ticular as  might  be  desirable,  the  demurrer  should  have  been  over- 
ruled.    This  disposes  also  of  the  second  error. 

The  third  error  questions  the  right  of  the  defendant  to  file  a 
demurrer,  when  he  was  under  a  rule  to  answei-.  This  he  had  a 
right  to  do.  The  filing  either  an  answer,  plea,  or  demurrer,  was  a 
compliance  Avith  the  rule.  Had  the  defendant  asked  further  time 
to  answer,  and  upon  that  special  application  had  it  been  granted 
him,  it  might  have  been  improper  to  file  a  demurrer,  without  the 
Jeave  of  the  court;  but  even  had  such  been  the  case,  it  would  be 
too  late  now  to  raise  the  objection. 

The  decision  of  the  court  below  is  reversed,  and  the  cause 
remanded,  with  directions  that  the  complainant  be  permitted  to 
amend  his  bill,  if  he  thinks  proper,  and  with  leave  for  the  defend- 
ant to  answer. 

Decree  reversed. 

n  Story's  Eq.,  616. 
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Levi  Updike,  appellant,  v.  William  Armstrong,  appellee. 

Appeal  from  Kane. 

Where  a  cause  was  submitted  to  the  court  for  trial,  and  a  jury  waived,  and  the  judgre  took 
it  under  advisement,  until  the  next  term  of  the  court,  and,  in  the  meantime,  resigned, 
and  another  judge  was  appointed  in  his  place:  Held,  that  it  was  proper  for  the  new 
judge  to  try  the  cause,  when  it  was  reached  in  its  order  on  the  docket. 

All  causes  undisposed  of,  upon  the  docket  of  a  Cin.'uit  Court,  in  which  no  order  for  a 
continuance  is  entered,  are  continued  by  operation  of  law,  to  the  next  term,  by  the 
adjournment  of  the  court. 

A  party  can  not  assign  for  error  the  refusal  of  the  court  to  give  certain  instructions,  unless 
he  excepts,  at  the  time,  to  the  decision  of  the  court  in  refusing  to  give  the  instruc- 
tions, (a) 

A  parol  agreement  for  the  sale  of  lands  is  within  the  statute  of  frauds,  unless  the  consid- 
eration money  is  paid,  and  the  vendee  has  taken  possession  of  the  land,  and  made  val- 
uable improvements  thereon,  (b)  But  a  vendee  can  not  recover  the  value  of  property 
sold  and  delivered  in  consideration  of  such  an  agreement,  in  an  action  of  assumpsit. 
He  must  resort  to  his  action  of  replevin,  or  trover  and  conversion. 

This  cause  was  heard  in  the  court  below  at  the  August 
term,  *1842,  before  the  Hon.  John  Dean  Caton  and  a  jury.  [*565] 
A  verdict  was  rendered  for  the  plaintiff  for  $95.  A  motion 
for  a  new  trial  was  made  and  overruled,  and  judgment  rendered 
upon  the  verdict.  The  defendant  appealed  to  this  court,  and 
assigned  for  error  the  instructions  given  by  the  court,  and  the 
refusal  of  the  court  to  grant  a  new  trial,  and  to  give  instructions 
asked  for  by  him. 

-5.  I^.  Fridley,  for  the  appellant,  cited  6  Wend.,  13;  4  Vesey, 
Jr.,  V20;  Fonb.  Eq.,  150;  2  Caines'  Cas.,  87;  Thornton  v.  Heirs  of 
Henry ^  2  Scam.,  218. 

L.  Trumbull,  for  the  appellee. 

At  law  a  part  performance  will  not  take  a  parol  agreement  out 
of  the  statute:     2  Johns.,  221. 

Assumpsit  will  lie  for  the  expenses  incurred  in  such  part  per- 
formance: Kidder  v.  Hunt,  1  Pick.,  328;  15  Johns.,  502;  7  Cowen, 
92;  5  Wend.,  204. 

Caton,  Justice,  delivered  the  opinion  of  the  court: 
This  was  an  action  of  assumjysit,  brought  by  Armstrong  against 
Updike,  in  the  Kane  Circuit  Court.  The  declaration  contained 
only  the  usual  common  counts  for  goods  sold  and  delivered,  etc. 
The  defendant  pleaded  the  general  issue,  and  gave  notice  that  he 
would  prove,  on  the  trial,  a  set-off,  and  that  the  goods,  wares,  and 
meichandise,  in  the  declaration  mentioned,  were  sold  and  delivered 
to  the  defendant,  in  jjart  payment  for  a  farm. 

At  the  September  term,  1841,  by  the  agreement  of  the  parties, 
the  cause  was  submitted  to  the  court  for  trial,  and  after  hearing 
the  testimony,  the  case  was  taken  under  advisement,  but  was  never 
decided  by  the  court.  At  the  August  term,  1842,  another  judge 
presiding,  the  cause  came  on  to  be  tried,  the  defendant  objecting 
because   it  had  been  previously  submitted  to,  and  tried  by  the 

(a)  See  Leigh  v.  Hodges,  ante.  15,  note  (b). 

{b)  See  Nason  v.  Bair,  33  111.,  194,  and  Ewell's  note. 
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court,  but  the  objection  was  overruled,  and  the  cause  was  tried  by 
a  jury,  who  found  a  verdict  for  the  plaintiff.  The  overruling  of 
this  objection  is  one  of  the  errors  assigned. 

The  court  decided  correctly  in  overruling  the  objection,  and 
trying  the  cause.  It  was  a  case  standing  regularly  on  the  docket, 
and  undetermined,  and  it  was  the  duty  of  the  court  to  try  it  when 
it  was  reached  in  its  oi'der  on  the  docket.  The  court,  having  heard 
it  at  a  previous  term,  made  no  difference,  unless  he  had  decided  it. 
Had  the  same  judge  presided,  if  he  had  doubts  as  to  the  weight  of 
evidence,  he  might  have  ordei-ed  it  to  be  again  tried  by  a  jury.  It 
was  objected  that  no  order  for  a  continuance  appears  to  have  been 
entered.  If  any  such  order  was  necessary  to  continue  the  juris- 
diction of  the  court,  we  will  presume  that  either  a  general  or 
special  order  was  entered.  But  no  such  order  was  indispensably 
necessary.  If  from  any  cause  such  an  order  be  omitted,  all 
[*566]  *causes  undisposed  of  are  continued,  by  operation  of  law, 
till  the  next  term,  by  the  adjournment  of  the  court. 

The  bill  of  exceptions  shows  that  it  was  proved  on  the  trial  that 
the  property  in  the  declaration  mentioned,  and  for  which  the  plain- 
tiff claimed  to  recover,  was  delivered  by  the  plaintiff  to  the  defend- 
ant, in  part  payment  for  a  piece  of  land,  in  pursuance  of  a  parol 
agreement  for  the  sale  thereof,  by  the  defendant  to  the  plaintiff. 
That  in  further  pursuance  of  said  agreement,  the  plaintiff  went  on 
to  said  land,  and  surveyed  and  staked  it  out.  On  the  trial,  the 
court  refused  to  give  several  instructions  to  the  jury,  which  the 
defendant  asked,  but  as  no  exception  appears  to  have  been  taken 
to  the  decision  of  the  court  in  refusing  these  instructions,  that 
refusal  can  not  now  be  assigned  for  error,  although  they  involve 
substantially  the  same  principles  contained  in  the  instructions  given 
for  the  plaintiff,  to  which  exceptions  were  taken. 

The  first  instruction  excepted  to  was  that  the  parol  agreement 
for  the  sale  of  the  land  was  within  the  statute  of  frauds,  unless  the 
consideration  money  was  paid,  and  the  vendee  had  taken  posses- 
sion of  the  land,  and  made  valuable  improvements  thereon.  This 
instruction  was  correct.  Even  a  court  of  equity  would  not  enforce 
a  specific  performance  of  a  parol  agreement  for  the  sale  of  land, 
on  the  ground  of  part  performance,  where  the  acts  of  performance 
are  less  than  those  specified  in  this  instruction.  The  second  instruc- 
tion was  substantially  the  same  as  the  first,  with  this  addition, 
"And  the  plaintiff  could  rescind  the  contract  from  caprice,  or  at 
his  will,  and  bring  an  action  to  recover  the  value  of  the  property 
paid  for  the  land  in  pursuance  of  such  agreement."  This  instruc- 
tion was  incorrect.  Even  admitting  that  the  plaintiff  could  recover, 
without  a  refusal,  on  the  part  of  the  defendant,  to  perform,  or 
some  other  act  indicating  an  intention  on  the  part  of  the  defendant 
to  disavow,  disaffirm,  or  repudiate  the  parol  agreement,  still  he 
could  not  recover  the  value  of  the  property  in  this  form  of  action. 
He  should  have  resorted  to  his  action  of  replevin,  or  trover  and 
conversion. 

For  this  reason  the  judgment  of  the  court  below  is  reversed, 
with  costs,  and  the  cause  remanded.  Judgment  reversed. 
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James  S.  Iiane,  plaintiff  in  error,  v.  Jacob  Sharpe,  defendant  in 

error. 

Error  to  Adams. 

The  rule  is,  where  a  contract  is  reduced  to  writing,  that  the  writing  affords  the  only  evi- 
dence of  its  terms  and  conditions.  All  antecedent  and  contemporaneous  verbal 
agreements  are  merged  in  the  written  contract,  (a) 

•The  law  will  not  permit  an  agreement  to  be  partly  in  writing,  and  partly  in  r*567l 
parol;  so  that  it  is  equally  inadmissible  to  add  to,  take  from,  or  speciflcally    L  J 

change,  the  terms  of  a  written  agreement  by  parol. 

Bemble,  That  matter  collateral  to  a  written  contract  may  be  proved  by  parol,  but  it 
must  not  change  its  terms,  or  increase  or  diminish  the  liability  of  the  parties. 

Evidence  of  a  parol  agreement,  in  relation  to  a  sale  of  lands  made  at  the  time  a  bond  was 
executed  for  the  conveyance  of  the  same  premises,  and  notes  delivered  for  the  con- 
sideration agreed  to  be  paid  therefor,  is  inadmissible. 

Proof  that  a  parol  contract,  together  with  a  bond  and  notes,  constituted  the  agreement 
between  certain  parties  respecting  the  sale  of  land,  and  that  the  defendant  would  not 
have  executed  the  notes,  if  the  parol  agreement  had  not  been  made,  does  not  susain 
an  averment  that  the  notes  were  given  in  consideration  of  the  verbal  agreement  of  the 
plaintiff  to  sell  and  convey  the  land  to  the  defendant,. 

An  averment  that  the  plaintiff  agreed  that  if  any  claim,  adverse  to  the  claim  of  the  plain- 
tiff, should  be  produced  before  the  notes  fell  due,  the  agreement  should  be  cancelled. 
is  not  sustained  by  proof  that  the  agreement  was  that  if  the  land  should  be  r-deemed 
by  minor  heirs,  within  two  years  from  the  date  of  the  bond,  the  contract  should  be 
rescinded. 

The  redemption  of  land  from  a  tax  sale,  by  minor  heirs,  should  be  proved  by  records  in 
the  auditor's  office,  they  being  the  best  evidence  of  which  the  nature  of  the  case  would 
admit. 

This  was  an  action  of  debt  by  petition  and  summons,  brought  by 
Lane  against  Sharpe,  on  two  promissory  notes,  dated  March  20th, 
18-37,  executed  by  Sharpe,  and  payable  to  Lane,  in  one  and  two 
years  from  date,  respectively,  in  the  sum  of  one  hundred  and  sixty 
dollars  each,  with  twelve  per  cent  interest  from  date. 

To  the  plaintiff's  petition,  the  defendant  pleaded,  first,  that  tlie 
said  notes  were  made  by  the  defendant  without  any  good  or  valu- 
able consideration.  The  plaintiff  traversed  the  plea,  tendering  an 
issue,  which  was  joined. 

The  defendant  pleaded,  secondly,  that  the  notes  were  executed 
upon  the  following  consideration,  to  wit:  the  plaintiff  represented 
himself  to  be  the  owner  of  the  southeast  and  southwest  quarters  of 
section  36,  township  1  south,  range  7  Avest,  in  Adams  county,  on 
the  20th  day  of  March,  1837,  which  the  plaintiff  held  by  tax  title: 
and  it  was  then  and  there  verbally  agreed  between  the  plaintiff 
and  the  defendant,  that  the  defendant  should  become  the  purchaser 
thereof,  for  the  sum  of  $470;  Sl50  of  which  to  be  paid  cash  in 
hand,  and  the  residue  to  be  secured  by  the  promissory  notes  of  the 
defendant  to  the  plaintiff;  one  to  be  due  in  one  year  from  said  date, 
and  the  other  to  be  due  in  two  years  I'rom  said  date,  to  draw  interest 
at  twelve  per  cent;  and  that  it  was  then  and  there  mutually  agreed 
by  and  between  the  plaintiff  and  the  defendant,  that  if  said  tracts  of 
land,  or  either  of  them,  should  be  redeemed  by  minor  heirs,  at  any 
time  befoi'e  said  notes  should  become  due,  then  the  bargain  and 
agreement  should   be  set   aside,   and  said    notes  given  up  to  the 


(a)  See  Miller  v.  Wells.  46  111.,  46,  and  note;  Marshall  v.  Gridley,  Id.,  247,  and  note;  Pur- 
inton  V.  The  N.  III.  B.  R.  Co.,  Id.,  279,  and  note. 
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defendant;  and  that  the  notes, in  the  petition  described  were  exe- 
cuted for  the  consideration  aforesaid,  and  for  no  other;  and  that 
the  said  southwest  quai-ter  of  section  36,  was  afterwards,  to  wit,  on 
the  day  of  1838,   redeemed   by  minor  heirs; 

and  so  the  said  consideration  has  failed.  The  plaintiff  replied,  that 
the  southwest  quarter  of  section  36,  in  said  plea  mentioned, 
[*568]  *was  not  redeemed  by  minor  heirs,  as  the  defendant  in  his 
said  plea  has  alleged,  tendering  issue,  which  was  joined. 
The  defendant  pleaded,  thirdly,  that  the  notes  in  the  petition 
mentioned  were  executed  in  consideration  of  the  verbal  agreement, 
and  understanding  of  the  plaintiff,  to  sell  and  convey  to  the  defend- 
ant, by  a  quit-claim  deed,  on  or  before  the  20th  day  of  September, 
1830,  the  south  half  of  section  36,  in  township  1  south,  range  V, 
west  of  the  4th  meridian,  Adams  county;  and  that  the  plaintiff 
falsely  represented,  at  the  time  of  said  agreement,  and  of  the  exe- 
cution of  the  notes,  to  the  defendant,  that  he  had  a  regular  tax 
title  to  the  land;  whereas,  in  fact,  the  plaintiff  had  no  tax  title  to 
the  same;  and,  though  the  time  for  making  the  conveyance  was 
deferred,  the  plaintiff  has  not  conveyed,  nor  has  at  any  time  been 
able  to  convey  to  the  defendant  any  color  of  title  to  the  land; 
wherefore  the  consideration  of  the  notes  has  failed.  The  plaintiff 
replied,  that  the  notes  in  the  petition  mentioned  were  not  executed 
in  consideration  of  the  verbal  agreement  and  understanding  of  the 
plaintiff  to  sell  and  convey  to  the  defendant,  by  a  quit-claim  deed, 
the  said  tract  of  land  mentioned  in  said  plea,  as  the  defendant  in 
said  plea  alleged,  tendering  issue,  which  was  joined. 

The  defendant  pleaded,  fourthly,  payment.  The  replication 
traverses  the  ])ayment,  and  was  joined. 

The  defendant  pleaded,  fifthly,  that  after  the  making  of  said 
notes,  and  before  the  commencement  of  this  suit,  to  Avit,  on  the 
10th  of  November,  1839,  an  account  was  had  and  stated  between 
the  plaintiff  and  the  defendant,  concerning  the  sums  of  money  in 
plaintiff's  petition  mentioned,  and  divers  other  sums,  before  that 
time  due  the  defendant  from  the  plaintiff",  and  concerning  other 
dealings,  or  between  the  plaintiff  and  defendant,  and  concerning 
divers  large  sums  of  money  had  and  received  by  the  plaintiff  for 
the  defendant;  and,  on  such  accounting,  the  plaintiff  was  found  in 
debt  to  the  defendant,  in  a  large  sum,  to  wit,  $500;  and  the  defend- 
ant then  and  there  returned  to  the  plaintiff  the  sum  of  $320,  part 
of  the  said  $500,  in  full  satisfaction  of  the  sums  of  money  in  the 
petition  mentioned,  and  which  the  plaintiff  then  and  there  accepted 
and  received  in  full  satisfaction  and  discharge  thereof.  The  plain- 
tiff replied,  that  the  defendant  did  not  release  to  the  plaintiff,  and 
the  plaintiff  accept  from  the  defendant,  the  sum  of  $320,  in  full 
satisfaction  and  discharge  .of  the  money  in  the  plea  mentioned, 
tendering  issue,  which  was  joined. 

The  defendant  pleaded,  sixthly,  that  the  notes  were  made  upon 
the  following  consideration,  to  wit:  it  was  verbally  agreed  between 
the  plaintiff  and  the  defendant,  that  the  plaintiff  would  sell  to  the 
defendant,  the  southeast  and  southwest  quarter  of  section  36,  in 
township  2  south,  range  V  west,  for  the   sum  of  $470,  on  the  20th 
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of  March,  1837;  $150  of  wliicb  to  l>e  paid  casli  in  hand,  and  the 
residue  in  two  equal  annual  instalments,  with  twelve  per  cent 
interest;  *and  if  any  claim  to  the  said  tracts  of  land,  or  [*569] 
either  of  them,  adverse  to  tlie  claim  of  llie  plaintiff,  should 
be  produced  at  any  time  before  the  said  notes  fell  due,  then  the 
said  agreement  sliould  be  cancelled  and  set  aside,  and  the  money 
paid  refunded;  and  that,  in  consideration  of  said  agreement,  and 
for  no  other  consideration,  the  defendant  executed  and  delivered 
the  said  notes;  and  that  afterwards,  and  before  the  notes  became 
due,  a  claim  to  the  said  land,  adverse  to  the  right  and  claim  of  the 
plaintiff,  was  by  one  Kibby  presented;  and  that  afterwards,  in  con- 
sideration of  the  premises,  to  wit,  on  the  10th  of  September,  1839, 
it  was  mutually  agreed,  between  the  plaintiff  and  defendant,  that 
the  notes  should  be  given  up  to  be  cancelled.  The  plaintiff  replied, 
that  it  was  not  agreed  by  and  between  the  plaintiff  and  defendant, 
that  if  any  claim  to  the  tracts  of  land  in  the  i)lea  mentioned,  or 
either  of  them,  adverse  to  the  claim  of  the  plaintiff,  should  be 
produced  at  any  time,  before  the  notes  fell  due,  that  then  the  said 
agreement  should  he  cancelled  and  set  aside,  and  the  money  paid 
be  refunded,  as  is  in  said  plea  alleged,  tendering  issue,  which  was 
joined. 

On  the  trial  the  plaintiff  gave  in  evidence  the  two  notes  described 
in  the  petition. 

The  defendant  then  called  Wm.  C.  Lacy,  who  stated  that  he  was 
the  agent  of  the  plaintiff  to  sell  lands  in  Illinois,  and,  among  others, 
that  mentioned  in  the  plea  of  the  defendant;  that  his  authority  to 
sell  said  lands  was  in  writing,  which  wa*^  lost,  or  mislaid,  and  that, 
after  a  diligent  search,  he  could  not  find  it;  and  that  said  writing 
was  to  this  effect,  to  wit:  a  list  of  lands  stated  on  a  piece  of  paper, 
and  a  statement  at  the  bottom,  signed  by  the  plaintiff,  authorizing 
the  witness  to  sell  the  lands,  fixing  one  dollar  per  acre  as  the  mini- 
mum price;  that,  in  pursuance  of  such  authority,  witness  sold  to 
the  defendant,  who  resides  in  St.  Louis,  Missouri,  the  south  half  of 
section  36,  township  1  south,  range  7  west,  and  the  plaintiff  wrote 
and  signed  the  following  bond  to  the  defendant,  for  a  deed  for  the 
said  land,  to  wit: 

"This  agreement  made  this  20th  day  of  March,  1837,  between 
James  S.  Lane,  of  the  city  of  St.  Louis,  and  state  of  Missouri,  and 
Jacob  Sharpe,  of  Adams  county,  and  state  of  Illinois,  witnesseth, 
that  whereas  the  said  Lane  has  this  day  sold  to  the  said  Sharpe, 
the  south  half  of  section  30,  in  T.  1,  S.,  R.,  V  west,  in  Adams  county 
aforesa  d,  for  the  sum  of  $470;  $150  of  which  is  paid  in  hand,  and 
the  balance  in  one  and  two  years,  in  equal  payments  of  one  hundred 
and  sixty  dollars  each,  with  twelve  per  cent  interest  from  the  date, 
payable  at  the  Quincy  Branch  Bank.  Now  if  the  said  Sharpe  shall 
pay  the  above  described  two  notes,  with  twelve  per  cent  interest,  at 
the  place  above  named,  and  at  the  times  respectively  when  the  same 
may  fall  due,  then  the  said  Lane  binds  himself,  his  heirs,  etc.,  to 
make  the  said  Sharpe  a  quit-claim  deed  for  the  premises  above 
described;  but   if  the  said   notes,   or   either  of   them,  shall  remain 
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unpaid,  as  aforesaid,  then  the  said  Sharpe  relinquishes  all 
[*5V0]  claim  to  the  above  described  premises,  *and  the  same 
becomes  forfeit  to  the  said  Lane,  and  the  said  Lane  is 
hereby  authorized  to  sell  and  dispose  of  the  same  to  any  person,  or 
persons,  whomsoever  he  pleases.  In  testimony  whereof  the  parties 
have  hereto  set  their  hands  and  seals  the  day  and  year  first  above 
written. 

"  Js.  S.  Lane.  [Seal.\ 

"  Jacob  Sharpe.         [/Sea/. J 
"  Witness.— W.  C.  Lacy." 

That  the  plaintiff  prepared  said  bond  in  St.  Louis,  and  sent  it  to 
Adams  county  where  the  defendant  resides,  by  the  witness,  together 
with  the  notes  sued  on,  which  were  also  written  by  the  plaintiff  in 
St.  Louis;  that  witness,  as  agent  for  the  plaintiff,  presented  said 
bond  and  notes  to  the  defendant,  for  him  to  sign;  that  the  defend- 
ant refused  to  sign  the  same,  alleging  that  they  did  not  conform  to 
the  contract  made  between  the  witness,  as  agent  of  the  plaintiff, 
and  the  defendant,  and  that  he  would  not  receive  the  said  bond, 
and  sign  the  said  notes;  that  witness,  as  agent  of  the  plaintiff  afore- 
said, then  made  a  further  parol  contract  with  the  defendant  respect- 
ing said  lands,  and  the  defendant  signed  said  bonds  and  notes, 
accepted  the  bond,  and  delivered  the  notes  to  the  witness,  as  agent 
for  the  plaintiff.  That  witness  considered  said  parol  contract, 
together  with  the  bond  and  notes,  as  the  contract  between  the 
parties  respecting  said  lands;  that  the  defendant  would  not  have 
signed  said  notes,  if  said  parol  contract  had  not  been  made.  The 
defendant's  counsel  then  asked  witness  to  state  Avhat  that  parol  con- 
tract was,  to  which  the  plaintiff,  by  his  counsel,  objected;  but  the 
-court  overruled  the  objection,  and  permitted  the  witness  to  proceed 
and  state  what  the  parol  contract  alluded  to  was,  to  which  opinion  of 
the  court,  in  overruling  said  objection,  the  plaintiff,  by  his  counsel, 
excepted. 

The  witness  then  stated,  that  when  he  presented  the  bond  and 
note  aforesaid  to  the  defendant,  he  I'cfused  to  execute  the  same, 
alleging  that  the  bond  did  not  conform  to  the  agreement  which  he, 
the  defendant,  had  made  with  the  witness,  as  agent  of  the  plaintiff; 
that  the  witness,  as  agent  of  the  plaintiff,  then  verbally  agreed  with 
the  defendant,  that  if  the  aforesaid  land  was  redeemed  by  minor 
heirs,  at  any  time  within  two  years  from  the  date  of  said  bond  and 
notes,  the  contract  should  be  rescinded,  and  the  money  which  had 
been  paid  by  the  defendant  should  be  refunded  to  him;  and  that, 
thereupon,  the  defendant  executed  the  bond  and  notes,  delivered 
the  notes  to  the  witness,  and  accepted  the  bond.  This  was  in  May, 
1837.  Witness  sent  the  notes  and  the  bond  (executed  in  duplicate) 
to  the  plaintiff,  but  did  not  remember  that  he  ever  informed  him  of 
the  verbal  agreement  aforesaid.  When  the  witness,  as  agent  of 
the  plaintiff,  sold  lands  for  him,  he  informed  the  plaintiff  of  the 
contracts  he  had  made;  and  the  plaintiff  always  wrote  the  bonds 
and  notes,  and  sent  them  to  witness  to  be  executed. 
[♦SYl]    *The  agency  of  the    witness   ceased  in  the  fall  of    1837. 
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The  land  was  sold  by  the  witness  to  Sharpe,  for  $470;  $150  of 
which  was  paid  in  hand,  and  the  two  notes  sued  upon  executed 
for  the  balance. 

The  defendant  then  called  Samuel  Griggs,  and  made  the  same 
proof  by  him  in  relation  to  the  parol  contract  aforesaid,  that  had 
been  made  by  the  witness,  Lacy. 

To  all  of  the  evidence  of  the  witness  Griggs,  the  plaintiff,  by 
his  counsel,  objected;  but  the  court  overruled  the  objection  and 
allowed  the  evidence  to  be  given  to  the  jury;  to  which  opinion  of 
the  court,  in  allowing  such  evidence,  the  plaintiff  excepted.  The 
defendant  then  called  Henry  Wagg,  who  stated,  that  in  the  fall  of 
1839  he  and  the  defendants  met  the  plaintiff  in  Quincy,  for  the 
purpose  of  settling  with  him  in  relation  to  the  lands  they  had 
purchased  of  him.  That  some  conversation  ensued  between  the 
plaintiff  and  the  defendant,  but  what  it  was  witness  could  not  state. 
That  the  defendant  produced  some  papers,  but  what  they  were  the 
witness  could  not  state.  The  defendant  said  something  about 
adverse  claim  to,  or  redemption  of,  the  land,  but  what  it  was  he, 
the  said  witness,  could  not  state;  but  the  plaintiff  replied,  such 
accidents  would  happen.  The  parties  did  not  come  to  any  settle- 
ment; the  plaintiff  said  that  his  papers  were  at  Springfield  or  Van- 
dalia,  but  that  he  would  meet  the  defendant  at  Quincy,  in  eight  or 
ten  days,  and  make  a  final  settlement.  Something  was  said,  between 
the  parties,  about  the  contracts  the  defendant  had  made  with  Lacy; 
and  the  plaintiff  said  he  was  bound  to  stand  to  the  contracts  Lacy 
made  for  him.  At  the  time  appointed  for  the  settlement  the 
defendant  attended  at  Quincy,  but  the  plaintiff  did  not  meet  him 
according  to  appointment. 

To  all  the  foregoing  testimony  of  the  witness  Wagg,  the  plain- 
tiff, by  his  counsel,  objected,  but  the  court  overruled  the  objection, 
and  allowed  the  evidence  to  go  to  the  jury;  to  which  opinion  the 
plaintiff,  by  his  counsel,  excepted. 

The  bond  aforesaid  was  then  produced  and  given  in  evidence  by 
the  plaintiff. 

The  foregoing  was  all  the  evidence  in  the  case.     The  plaintiff, 
by   his   counsel,  excepted   to   the   several    opinions   of  the   court 
before  mentioned,  in  admitting  the  testimony  of  the  said  several 
witnesses  to  be  given  to  the  jury.     The  juiy  gave  a  verdict  for  the ' 
defendant. 

Upon  the  rendition  of  the  verdict  the  plaintiff,  by  his  counsel, 
moved  the  court  for  a  new  ti*ial,  for  the  following  reasons,  to  wit: 

"The  verdict  of  the  jury  is  contrary  to  the  evidence  in  this 
case;"  which  motion  was  overruled  by  the  court;  and  the  plaintiff, 
by  his  counsel,  excepted.  Judgment  was  rendered  on  the  verdict, 
and  the  cause  brought  to  this  court  by  writ  of  en-or. 

The  errors  assigned  are: 

First.     The  court  erred  in  admitting  the  evidence  of 
Lacy  and  *Griggs,  as  to  the  parol  contract  between  Lacy    [*572] 
and  Sharpe,  made  at  the  time  of  the  delivery  of  the  notes 
and  bond,  and  the  acceptance  of  the  bond  by  Sharpe; 
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Second.  The  court  erred  in  permitting  the  evidence  of  Wagg 
to  go  to  the  jury; 

Third.  The  court  erred  in  overruling  the  plaintiff's  motion  for 
a  new  trial,  and  in  entering  up  judgment  on  the  verdict  of  the 
jury. 

The  cause  was  heard  in  the  court  below,  at  the  April  terra,  1841, 
before  the  Hon.  Stephen  A.  Douglass. 

0.  H.  Browning,  N.  Bushnell,  and  B.  S.  Edwards,  for  the  plain- 
tiff in  error: 

Lacy  was  a  special  agent  for  a  particular  purpose,  and  could  not 
transcend  the  bounds  of  that  authority.  The  authority  is  in  this 
case  to  be  gathered  from  the  facts.  Any  person  dealing  with  a 
special  agent,  deals  with  him  at  his  own  peril:  Story's  Agency, 
123,  125-6;  9  Pick.,  542;  8  Wend.,  494;  3  Johns.  Ch.  R.,  344;  3 
Term  K,  757;  1  Peters,  290. 

There  was  no  authority  in  this  agent  to  make  any  representa- 
tions. An  authority  to  sell  confers  no  power  or  authority  to  war- 
rant the  title,  or  to  bind  the  principal  by  covenants:  5  Johns.,  58; 
7  Johns.,  390. 

The  representations  in  this  case,  not  being  in  writing,  are  void 
by  the  statute  of  frauds:     1  Vesey  and  Bearaes,  206. 

Parol  proof  is  not  admissible  to  contradict  the  contract  which 
was  afterwards  reduced  to  writing:  Story  on  Agency,  127;  12 
East,  10;  1  H.  Blac,  289;  1  Vesey  and  Beanies,  "210;  3  Camp., 
285;  5  Missouri,  101;  5  Cowen,  497;  2  Stark.  Ev.,  549,  551. 

There  is  no  evidence  showing  that  the  plaintiff  recognized  the 
authority  of  the  agent  to  make  the  representations  alleged. 

A  new  trial  should  have  been  granted.  The  testimony  does  not 
show  that  the  condition  upon  which  the  contract  was  to  be  rescinded 
ever  occurred. 

James  H.  Ralston  and  J.  A.  McBougall,  for  the  defendant  in 
error. 

Caton,  Justice,  delivered  the  opinion  of  the  court: 
Two  questions  arise  in  this  case:  iirst,  whether  the  court  erred 
in   allowing  the  parol   evidence  to  go  to  the  jury;  and,  secondly, 
whether  a  new  trial  should  have  been  granted.     The  effect  of  the 
parol  evidence  was  to  show,  that   at  the  time  of  the  final  consum- 
mation of  the  contract,  between  the  parties,  when  the  notes  Avere 
executed   on  one  side,  and  the  bond  or  contract  on  the  other,  in 
addition    to   the  sealed    instrument,    it    was   agreed    between  the 
defendant  and  the  agent  of  the  plaintiff,  that  if  the  land  in 
[*573]    the  agreement  ^mentioned,  should  be   redeemed   by  minor 
heirs,  at  any  time  within   two  years  from  the  date  of  the 
notes,  the  contract  should  be  rescinded,  and  the  money  which  had 
been  paid  by  tlie  defendant  refunded. 

The   rule  is,  where  a  contract  is   reduced  to  writing,  that  the 
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writing  affords  the  only  evidence  of  the  terras  and  conditions  of 
the  contract.  All  antecedent  and  contemporaneous  verbal  agree- 
ments are  merged  in  the  written  contract.  The  law  will  not  allow 
that  an  agreement  may  rest  partly  in  writing,  and  partly  in  parol; 
so  that  it  is  equally  inadmissible  to  add  to,  take  from,  or  specifically 
change  the  terms  of  a  written  agreement,  by  parol.  In  this  case, 
where  the  agreement  of  the  parties  was  reduced  to  writing,  we 
must  assume  that  the  written  instrument  contains  the  evidence  of 
the  real  intention  of  the  parties,  in  relation  to  the  subject  matter  of 
the  contract;  and  the  inquiry  is,  whether  the  parol  proof  admitted, 
superadds  anything  to  the  agreement,  whereby  it  is  in  fact  changed 
or  its  terms  are  in  reality  varied  ?  We  think  it  is.  It  makes  that 
which  is  by  the  writing  clear,  certain,  positive  and  conclusive, 
uncertain  and  contingent.  The  agreement  in  writing  provides  for 
an  absolute  sale  of  the  land,  upon  the  payment  of  the  purchase 
money.  The  parol  proof  shows  that  the  agreement  was  not  abso- 
lute, but  might  be  destroyed  by  a  contingency  to  happen  at  any 
time  within  two  years.  The  written  evidence  shows  that  the  plain- 
tiff only  agreed  to  convey  by  quit-claim  deed.  The  parol  shows 
that  he,  in  fact,  warranted  against  the  title  being  defeated,  by  the 
redemption  by  minor  heirs,  within  two  years.  In  the  writing 
adduced,  the  parties  say  one  thing;  by  the  parol  proof  they  are 
made  to  say  quite  a  different  thing.  Indeed,  if  this  evidence  were 
to  be  admitted,  we  should  find  it  difficult  to  determine  what  might 
not  with  equal  propriety  be  superadded,  by  parol,  to  the  written 
evidence  of  the  intention  of  the  parties.  Unless  we  are  to  presume 
that  the  parties  have  expressed  their  whole  intention  in  the  writing- 
which  they  have  signed,  we  should  not  only  destroy  the  sanctity, 
but  the  security  of  written  agreements.  It  is  true,  that  matter  col- 
lateral to  the  wi'iting  may  be  proved  by  parol,  but  it  must  not 
change  the  terms  of  the  contract,  or  increase  or  diminish  the  liabil- 
ities of  the  parties.  That  this  is  an  instance  of  this  character,  no 
better  test  could  be  devised  than  the  case  itself  presents.  Here  it 
must  be  admitted,  on  all  hands,  that  the  agreement,  whatever  it 
was,  constituted  the  consideration  of  these  notes.  If  we  take  the 
written  evidence  alone,  as  the  proof  of  what  that  agreement  was, 
then  no  matter  what  may  have  subsequently  tui-ned  up  to  impair 
the  title,  the  consideration  of  the  notes  has  not  failed,  for  the  doc- 
trine of  caveat  emptor  would  apply  to  its  utmost  extent.  But  if 
we  take  the  parol  testimony,  in  conjunction  with  the  written  instru- 
ment, as  evidence  of  what  that  agreement  was,  then  so  different  a 
contract  is  shown,  which  constituted  the  consideration  of  these 
notes,  that  the  redemption,  by  minor  heirs,  within  the  two 
years,  would  show  *a  failure  of  consideration.  In  fact,  the  [*574] 
difference  is  such  that,  under  one  agreement,  the  vendor 
takes  the  risk  of  the  redemption ;  under  the  other,  that  risk  is  taken 
by  the  purchaser.  This  certainty  can  not  be  done  without  utterly 
destroying  the  rule  which  provides  that  the  writing  must  contain 
the  evidence  of  the  agreement  of  the  parties.  If  we  allow  parties 
to  go  thus  far  out  of  their  own  deed,  to  show  their  intentions,  we 
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shall  be  unable  to  fix  any  limit  to  the  range  of  inquiry.  I  think 
the  court  erred  in  allowing  the  evidence  to  go  to  the  jury. 

But  even  admitting  this  parol  proof  to  have  been  properly 
admitted,  still  the  issues  to  which  it  is  applicable  are  not  sustained. 
These  issues  are  founded  on  the  replications  to  the  third  and  sixth 
pleas.  The  replication  to  the  third  plea  denies  that  the  notes  were 
given  in  consideration  of  the  verbal  agreement  of  the  plaintiff  to 
convey  the  land  to  the  defendant.  The  witnesses,  Lacy  and  Griggs, 
Avho  sj^eak  on  this  point,  say  that  they  considered  the  parol  con- 
tract, together  with  the  bond  and  notes,  as  the  contract  between 
the  parties  respecting  said  land;  and  that  the  defendant  Avould  not 
have  signed  said  notes  if  said  parol  contract  had  not  been  made. 
This  evidence,  instead  of  showing  that  the  parol  contract  was  the 
sole  inducement  to  the  making  of  these  notes,  proves  that  the  parol 
agreement,  together  with  the  written  instrument,  was  the  induce- 
ment to  the  notes.  The  issue  tendered  on  the  replication  to  the 
sixth  plea  is,  that  it  was  not  agreed  between  said  parties  that  if  any 
claim  adverse  to  the  claim  of  the  plaintiff  should  be  produced 
before  the  notes  fell  due,  then  the  agreement  should  be  cancelled, 
etc.  The  parol  agreement  proved  was,  that  if  the  said  land  should 
be  redeemed  by  minor  heirs,  within  two  years  from  the  date  of  the 
bond,  the  conti'act  should  be  rescinded,  etc.  Here,  too,  the  proof 
does  not  sustain  the  issue.  The  averment  is,  that  the  agreement 
should  be  void,  if  any  claim  should  be  presented.  The  proof  is  that 
it  could  only  be  avoided  by  the  redemption  by  minor  heirs.  A 
multitude  of  claims  might  be  fatal  to  the  agreement  set  out  in  the 
plea,  while,  according  to  the  evidence,  but  a  particular  one  could 
avoid  it. 

The  replication  to  the  second  plea  admits  the  contract  for  which 
the  notes  were  given,  as  set  out  in  the  plea,  and  only  denies  that 
the  land  was  redeemed  by  minor  heirs.  On  the  motion  for  a  new 
trial,  it  becomes  necessary  to  inquire  whether  there  was  sufficient 
proof  to  authorize  the  jury  to  find  this  issue  for  the  defendants. 
The  only  evidence  relied  upon  in  the  argument,  or  which 
approaches  this  question  at  all,  is  found  in  the  testimony  of  Wagg. 
He  says  he  heard  the  parties  have  a  conversation  in  Quincy,  when 
they  were  trying  to  settle,  but  what  they  said  he  could  not  state. 
The  defendant  produced  some  papers,  but  what  they  were  he  did 
not  know.  The  defendant  said  something  about  adverse  claim  to, 
or  redemption  of  the  land,  but  what  it  was  he  could  not  state;  but 
the  plaintiff  replied,  "  Such  accidents  will  happen."  The 
[*575]  parties  *did  not  settle.  This  is  the  evidence  relied  on  to 
show  that  the  land  had  been  redeemed  by  minor  heirs.  If 
any  such  redemption  was  ever  made,  it  should  have  been  proved  by 
the  records  in  the  auditor's  ofliice,  that  being  the  best  evidence  of 
which  the  nature  of  the  case  would  admit.  But  so  far  from  that 
being  the  proof  here,  hardly  the  shadow  of  a  presumption  is  raised 
that  any  such  redemption  had  ever  been  made.  A  new  trial  should 
have  been  granted. 
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The  first  and  third  errors  being  well  taken,  the  judgment  of  the 
court  below  is  revei'sed,  with  costs,  and  the  cause  remanded. 

Judgment  reversed. 


Peter   W.   Belingall,   plaintift   in   error,  v.  Hezekiah   H.  Gear, 
defendant  in  error. 

Error  to  Ja  Daviess. 

The  return  of  a  sheriff  to  a  scire  facias  to  foreclose  a  mortgage,  in  these  words:  "  Exe- 
cuted this  twentieth  day  of  April,  1839,  by  reading.  Moses  Halxett,  Sheriff,"  is  insuf- 
ficient, and  will  not  authorize  a  judgment  against  the  defendant  by  default. 

Before  a  court  is  authorized  to  render  a  judgment  by  default,  it  must  appear  clearly  and 
affirmatively,  by  the  return  of  the  officer  charged  by  law  with  the  service  of  the  pro- 
cess, that  the  defendant  has  been  regularly  served.  The  return  should  show  the  time 
and  mode  of  the  service,  and  on  whom  it  was  made,  (a) 

The  proceedings  in  this  cause  were  heard  in  the  court  below,  at 
the  October  term,  1840,  before  the  Hon.  Dan.  Stone. 

fT.  B.  Thotnas  and  M.  J3raym.an,  for  the  plaintiff  in  error: 
It  is  well  settled,  that  unless  there  is  due  service  of  process,  the 
defendant  can  not  be  prejudiced  for  not  appearing,  the  proceedings 
being  coram  non  judiee :  Ditch  v.  Edwards,  1  Scam.,  127;  Wilson 
V.  GreathoKse,  1  Scam.,  174;  Clemson  et  al.  v.  Ilamm,  1  Scam., 
176;  Ogle  v.  Coffey,  1  Scam.,  239;  Mitcheltree  v.  /Stewart  et  al.,  2 
^cam.,  20;  Townsend  v.  Griggs,  2  Scam.,  365. 

Schuyler  Strong,  for  the  defendant  in  error. 

Teeat,  Justice,  delivei'ed  the  opinion  of  the  court: 

This  was  a  proceeding  by  scire  facias,  instituted  by  Gear  against 

Belingall,  to  foreclose  a  moi'tgage.     The  sheriff's  return  on  the  scire 

J^acias  is  in  these  words: 

"Executed  this  twentieth  day  of  April,  1830,  by  reading. 

"Moses  Hallett, 

"Sheriff." 

At  a  succeeding  term,  the  default  of  Belingall  was  entered,  and 
a  judgment  rendered  against  him  for  $336.40,  with  an  order  for  a 
special  writ  of  scire  facias,  to  sell  the  mortgaged  premises. 

The  rendition  of  this  judgment  is  now  assigned  for  error.     The 
propriety  of  the  decision  depends  on  the  question,  whether 
there  *was  a  sufficient  service  of  the  scire  facias.     The    [*576] 
eighteenth  section  of  the  "  Act  concerning  judgments  and 


(a)  As  to  foreclosure  of  mortgage  by  scire  facias,  see  Russell  v.  Brown,  4A  HI.,  183,  and 
Denslow's  note. 

For  what  is  a  sufficient  return  upon  a  scire  facias  to  foreclose  a  mortgage,  see  Mitchel- 
tree V.  Stewart,  2  SLam.,  17;  Rockwell  v.  Jones,  21  111.,  279. 
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executions,"  '  under  which  the  proceeding  by  scire  facias  to  fore- 
close a  mortgage  is  had,  requires  the  sheriff  to  whom  the  scire 
facias  is  directed,  to  make  known  to  the  mortgagor,  to  show  cause 
why  judgment  shall  not  be  rendered,  for  the  amount  due  on  the 
mortgage.  The  service,  then,  is  to  be  made  on  the  defendant  per- 
sonally. The  sheriff  is  to  "  make  known  "  to  the  mortgagor  the 
object  of  the  proceeding,  by  reading  to  him  the  scire  facias,  the 
usual  mode  in  which  service  of  a  summons  and  other  process  is 
made,  where  no  particular  mode  is  prescribed  by  the  statute,  as  in 
the  service  of  a  petition  and  summons,  and  process  in  chancery,  by 
the  delivery  of  a  copy.  Does  it  appear  from  the  return  of  the 
sheriff,  that  the  scire  facias  was  read  to  Belingall,  the  mortgagor? 
Before  a  court  is  authorized  to  render  a  judgment  by  a  default,  it 
must  appear  clearly  and  affirmatively,  by  the  return  of  the  officer 
charged  by  law  with  the  service  of  the  process,  that  the  defendant 
has  been  regularly  served.  The  return  should  show  the  time  and 
mode  of  the  sei'vice,  and  on  whom  it  was  made.  It  is  this  service 
which  gives  the  court  jurisdiction  over  the  person  of  the  defendant^ 
and  without  it,  or  his  voluntary  appearance,  to  the  action,  its  pro- 
ceedings are  irregular  and  erroneous. ** 

Testing  this  case  by  this  rule,  it  does  not  appear  that  Belingall 
was  duly  served  with  the  scire  facias.  The  return  states  the  time 
and  manner  of  the  service,  but  omits  to  state  on  whom  it  was  made. 
This  is  left  wholly  to  inference.  As  the  cause  will  be  remanded, 
the  sheriff  can  amend  the  return,  if  the  facts  of  the  ease  warrant  it, 
by  stating  that  the  service  was  made  on  Belingall;  if  otherwise,  an 
alias  scire  facias  can  issue ;  in  either  event,  the  mortgagor  to  be 
permitted  to  appear  and  plead  to  the  action. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  costs,  and 
the  cause  remanded  for  further  proceedings  consistent  with  this 
opinion. 

Judgment  reversed. 

»R.  L.  376;  Gale's  Stat.,  393. 

8  Wilson  V.  Qreathouse,  1  Scam.,  174;  Townsendv.  Griggs,  2  Scam.,  865. 
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Thomas  Singleton,  plaintifl  in  error,  v.  Lucinda  "Wofford, 
administratrix,  etc.,  defendant  in  error. 

Error  to  Alexander. 

Where  the  jurat  to  an  affidavit  for  a  writ  of  attachment  showed  that  the  affidavit  waa 
sworn  to  before  "Henry  L.  Webb,"  and  the  writ  of  attachment  was  tested  and  signed 
by  "  Henry  L.  Webb,  clerk  of  the  Alexander  Circuit  Court:"  Held,  that  the  court 
would  presume  that  the  affidavit  was  sworn  to  before  the  clerk. 

An  attachment  bond,  which  is  literally  in  the  form  prescribed  by  the  statute,  is  valid, 
although  it  does  not  state  in  what  court  the  proceedings  are  had. 

•Where  a  plaintiff  m  an  attachment  dies,  his  administrator,  or  administratrix,  r*5'77l 
upon  suggesting  his  death,  can  not  be  made  plaintiff  in  his  stead,  and     L  J 

immediately  proceed  to  judgment  against  the  defendant.  The  statute 
requires,  in  such  a  case,  that  a  scire /acias  should  be  issued  against  the  defendant, 
giving  notice  of  the  intention  of  the  administrator,  or  administratrix,  to  become  plain- 
tiff in  stead  of  the  deceased;  and  that  a  notice  thereof  should  be  published  for  four 
weeks,  in  some  newspaper;  and  where  the  appearance  of  the  administrator,  or  admin- 
istratrix, is  entered  during  a  term  of  the  court,  without  such  notice,  the  cause  should 
be  continued,  and  a  scire  facias  issued,  returnable  to  the  succeeding  term,  and  publi- 
cation thereof  made. 

The  proceedings  in  this  catise,  in  the  court  below,  were  had 
before  the  Hon.  Walter  B.  Scates,  The  condition  of  the  attach- 
ment bond,  mentioned  in  the  opinion  of  the  court,  was  as  follows: 
*'The  condition  of  this  obligation  is  such,  that  whereas,  the  above 
bounden  William  Wofford,  hath,  on  the  day  of  the  date  hereof, 
prayed  an  attachment,  at  the  suit  of  William  Wofford,  against  the 
estate  of  the  above  named  Henry  Singleton,  for  the  sum  of  fifty- 
five  dollars  and  fifty  six  cents,  and  the  same  being  about  to  be  sued 
out,  returnable  on  the  2d  day  of  November  next,  to  the  term  of  the 
court  then  to  be  holden.  Now  if  the  said  William  Wofford  shall 
prosecute  his  suit  with  effect,  or  in  case  of  failure  therein,  shall 
well  and  truly  pay  and  satisfy  the  said  Henry  Singleton,  all  such 
costs  in  said  suit,  and  such  damages  as  shall  be  awarded  against  the 
said  William  Wofford,  his  heirs,  executors,  or  administrators,  in  any 
suit  or  suits  that  may  hereafter  be  brought,  for  wrongfully  suing 
out  the  attachment,  then  the  above  obligation  to  be  void;  other- 
wise, to  remain  in  full  force  and  effect." 

(J]  Shields  and  Ji  C.  Conlding,  for  the  plaintiff  in  error,  cited  R. 
L.,  91,  sees.  22,  82,  sec.  1;  2  Scam.,  16,  17. 

John  Dougherty,  for  the  defendant  in  error. 

Treat,  Justice,  delivered  the  opinion  of  the  court: 
This  was  a  proceeding  by  attachment,  instituted  in  the  Alexan- 
der Circuit  Court,  by  William  Wofford,  against  Henry  Singleton, 
as  a  non-resident  debtor.  Service  of  the  attachment  was  made  by 
a  levy  on  the  property  of  the  defendant,  and  by  the  summoning  of 
a  garnishee.  Due  notice  of  the  pendency  of  the  suit  was  given  by 
publication.     The  defendant  never  appeared  to  the  action. 

At  the  November  term,  1841,  the  death  of  the  plaintiff  was  sug- 
gested, and  Lucinda  Wofford,  his  administratrix,  was  made  plain- 
tiff in  his  stead;  and  during  the  same  term,  no  scire  facias  having 
been  issued,  a  judgment  by  default  was  rendered  against  Singleton 
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for  $57.77,  and  a  special  writ  oi  fieri  facias  ordered,  for  the  sale  of 
the  property  attached. 

To  reverse  this  judgment,  Singleton  brings  the  record  to  this 
court,  and  assigns  for  error, 

First.     The  affidavit  on  which  the  attachment  issued  was  not 
sworn  to  before  an  officer  authorized  to  take  it: 
[*578]        "^Second.      The  condition    of   the    attachment    bond  is 
defective ; 

Third.  The  court  erred  in  rendering  a  judgment  previous  to  the 
issuance  and  return  of  a  scire  facias. 

The  jurat  to  the  affidavit  is  in  these  words: 

"Sworn  and  subscribed  before  me,  this  14th  Sept.,  1840. 

"Henry  L.  Webb." 

By  reference  to  the  record,  it  appears  that  the  writ  of  attach- 
ment issued  on  the  same  day,  is  tested  in  the  name  of,  and  signed 
by  Henry  L.  Webb,  as  clerk  of  the  Alexander  Circuit  Court.  The 
court  will  presume  that  the  affidavit  was  sworn  to  before  the  same 
officer;  and  as  the  clerk  is  by  law,  in  such  cases,  authorized  to 
take  affidavits,  the  affidavit  in  this  case  was  properly  made. 

The  second  error  has  no  foundation  in  fact.  The  bond  set  out  in 
the  record  seems  to  be  a  literal  compliance  with  the  form  prescribed 
by  the  seventh  section  of  the  attachment  act. ' 

The  third'  error  is  well  taken.  The  twenty-second  section  of  the 
attachment  act*^  provides,  that  where  the  plaintiff  in  the  attachment 
shall  die  during  the  pendency  of  the  suit,  and  the  cause  of  action 
survives  to  his  executor,  or  administrator,  the  suit  shall  not  abate; 
but  the  death  being  suggested  on  the"  record,  his  executor,  or 
administrator  shall,  within  three  months  -  after  ^obtaining  letters 
testamentary,  or  of  administi*ation,  sue  out  of  the  clerk's  office  a 
scire  facias,  returnable  to  the  next  term  of  the  court,  giving  notice 
of  his  intention  to  become  a  party  to  the  suit,  in  the  place  of  his 
testator,  or  intestate,  which  shall  be  published  for  four  weeks  suc- 
cessively in  some  newspaper,  previous  to  the  commencement  of  the 
term;  and  proof  thereof  being  exhibited  to  the  court,  the  executor, 
or  administrator  may  be  made  plaintiff,  and  pi-oceed  with  the 
cause.  In  this  case,  there  was  no  compliance  with  this  provision  of 
the  statute  by  the  administratrix,  and  she  was,  consequently,  not; 
entitled  to  judgment.  The  cause  should  have  been  continued,  and' 
a  scire  facias  issued,  returnable  to  the  succeeding  term,  and  publi- 
cation thereof  made.  For  this  error,  the  judgment  of  the  Circuit 
Court  is  reversed,  and  the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 

iR  L.,  85;  Gale's  Stat.,  65. 
8R.  L.,  91;  Gale's  Stat.,  70. 
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John  P.  Hudson  et  al.,  appellants,  v.  Enoch  Maze,  appellee. 

Appeal  from  Macoupin. 

Where,  in  an  action  of  replevin,  the  defendant  pleaded  non  cepit,  and  property  in  one 
P,  and  also  property  in  one  M,  upon  which  pleas  issues  were  taken,  and  the  evidence 
showed  that  the  property  was  not  in  M,  and  the  jury  rendered  a  general 
♦verdict  for  the  defendant.    Held,  that  the  verdict  was  substantially  respon-    r*579l 
sive  to  the  issue,  and  that  if  an  objection  had  been  made  to  the  verdict,  in     •-  -* 

the  court  below,  it  might  have  been  corrected  there. 

The  plaintiffs,  Hudson  &  Sellers,  brought  an  action  of  replevin,  for  certain  books  of 
account,  and  upon  the  trial  proved  that  one  James  McFarlan  was  indebted  to  them  in 
the  sum  of  $610.84;  and  to  secure  the  paynieut  of  this  sum,  McFarlan  assigned  to  them 
all  his  "  store  books  and  accounts,  so  far  as  that  they  may  select  and  collect  the 
amount  of  said  notes,  with  expeuse ;  said  books  to  be  subject  to  the  order  of  Hudson 
&  Sellers,  from  the  date  of  said  note.s,  and  considered  their  property;"  and  the  defend- 
ant, to  show  property  in  one  J.  M.  Palmer,  proved  the  execution  of  a  deed  of  trust 
made  by  McFarlan  to  him,  of  all  his  personal  property,  articles  of  stock,  and  household 
furniture,  mentioned  in  a  schedule  annexed  to  the  deed;  also  all  the  notes  and 
accounts  mentioned  in  another  schedule,  together  with  his  books  of  account,  in  trust 
to  sell  and  collect  the  same,  and  pay  the  creditors  of  McFarlan,  as  follows:  first  to  pay 
the  expenses  of  the  trust,  and  Enoch  Maze  §1.54;  secondlj',  to  pay  to  another  creditor 
$212;  and  thirdly,  to  pay  to  another  creditor  $500;  and  then  to  pay  the  remaining  cre- 
ditors; and  the  trustee  was  authorized  to  compound  with  the  creditors.  Palmer  was 
not  a  creditor,  but  accepted  the  trust  under  the  deed,  which  was  made  March  31.  1842, 
and  after  the  assignment  of  the  books  to  the  plaintiff.  Palmer  paid  no  consideration 
for  the  deed,  but  took  possession  of  the  books,  and  delivered  them  to  the  defendant, 
as  his  agent.  Palmer  had  no  notice  of  the  assignment  to  the  plaintiffs,  nor  had  they 
ever  had  possession  of  the  books:  Held,  that  the  assignment  to  the  plaintiffs  did  not 
transfer  the  property  in  the  books  themselves  to  the  plaintiffs,  nor  all  the  accounts  and 
debts  charged  in  those  books,  unless  it  would  require  the  whole  of  those  debts,  accounts, 
and  books  themselves  to  satisfy  their  claim;  the  object  being  to  give  them  a  right  of 
possession  to  secure  their  claim;  and  that  as  the  books  came  lawfully  into  the  posses- 
sion of  the  defendant,  as  Palmer's  agent,  the  plaintiffs  could  not  sustain  an  action  of 
replevin,  without  first  making  known  their  rights,  and  demanding  the  books:  Held, 
also,  that  the  indebtedness  to  the  creditors  for  whose  benefit  the  deed  to  Palmer  was 
made,  was  a  sufficient  consideration  to  support  the  deed  of  trust. 

Semble,  That  an  assignment  or  transfer  of  property  for  the  purpose  of  giving  a  preference 
to  a  part  of  an  insolvent's  creditors,  though  fraudulent  and  void,  under  the  general 
bankrupt  law,  can  not  be  set  aside  except  in  favor  of  those  creditors  who  proceed 
under  that  law,  for  an  equal  distribution. 

A  clause,  in  a  general  assignment  for  the  benefit  of  creditors,  authorizing  the  trustee  to 
compound  with  the  creditors,  makes  void  the  assignment. 

Semble,  That  an  action  of  replevin  can  not  be  maintained  against  a  mere  gratuitous  bailee, 
without  interest  or  charge,  holding  possession  lawfully  for  the  bailor,  without  a  demand 
of  the  possession  of  the  property  about  to  be  replevied. 

The  proceedings  in  this  cause,  in  the  court  below,  were  had  before 
the  Hon.  Samuel  D.  Lockwood,  at  the  September  term,  1842.  The 
plaintiffs  appealed  to  this  court. 

Jl  A.  Chestn^it,  for  the  appellants: 

To  sustain  this  action,  it  is  sufficient  that  the  appellants,  at  the 
time  of  commencing  their  suit,  had  a  bare  right  to  the  possession  of 
the  property:    Laws  of  1838-9,  11. 

Neither  an  assignee,  nor  a  trustee,  is  a  purchaser  for  a  valuable 
consideration,  without  notice,  as  against  prior  equitable  liens: 
Haggerty  v.  Palmer,  6  Johns.  Ch.  R.,  437;  Knowles  v.  Lord,  4 
Wheat.,  500. 

A  deed  is  not  good,  by  way  of  bargain  and  sale,  unless  made 
upon  pecuniary  consideration;  and  can  not  operate  as  a  covenant 
to  stand  seized  to  uses,  unless  upon  consideration  of  blood  or  mar- 
riage: Jackson  v.  Seebridge,  16  Johns.,  515,  528,  535;  Jackson  v. 
Flore7ice,  16  Johns.,  48. 

*An  assignment  in  trust  to  pay  debts,  will  be  valid,  if  the    [*580] 
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assignee  be  a  creditor,  and  if  the  other  creditors  be  present, 
assenting,  and  become  parties:  Widgerj/ v.  Haskell,  5  Mass.,  144; 
JBoi/dert  V.  Moore,  11  Pick.,  362. 

A  deed  of  trust,  made  to  strangers,  and  not  to  creditors,  for  the 
payment  of  debts,  is  merely  voluntary,  and  without  any  considera- 
tion: 3IcIClnley  v.  Combs,  1  Monroe,  105. 

The  deed  is  fraudulent,  because  power  is  given  to  the  trustee  to 
compound:    Grover  v.  Wakeinan,  11  Wend.,  202. 

A  debtor,  where  no  bankrupt  law  intervenes,  may  lawfully  prefer 
one  creditor,  or  class  of  creditors:  Johns.  Dig.  tit.  Frauds,  sees. 
42-3;  Brxjant  v.  Cross,  2  Scam.,  36;  3  Johns.,  83;  Grover  v.  WaJce- 
man,  11  Wend.,  202;  2  Stark  Ev.,  154;  1  East,  145;  2  Burr,  827; 
Bankrupt  Law  of  the  U.  S.  The  state  courts  are  bound  to  observe 
and  admit  this  act:    U,  S.  Const.,  art.  vi.,  sec.  2. 

tT.  M.  Palmer,  for  the  appellee: 

The  plaintiifs  have  been  premature  in  their  suit,  there  being  no 
proof  of  a  taking,  or  a  willful  detention  of  the  chattels  mentioned 
in  the  declaration. 

Replevin  can  not  be  sustained  without  proof  of  a  wrongful  tak- 
ing, or  a  willful  detention:  10  Johns.,  369;  R.  L.,  508;  1  Missouri, 
145,  Replevin  and  trover  are  concurrent  actions,  differing  only  in 
the  form  of  judgment:   10  Wend.,  849. 

Replevin  will  not  lie  even  for  an  illegal  detention  of  property, 
where  the  defendant  comes  to  the  possession  by  delivery  from  a 
person  having  a  special  property  therein:   1  Wend.,  109. 

The  instrument  by  which  the  plaintiffs  claim  is  void. 

1.  It  does  not  purport  to  convey  an  absolute  title,  only  a  right 
to  control  notes. 

2.  It  is  void  for  want  of  delivery,  or  a  stipulation  as  to  posses? 
sion,  and  the  property  is  not  assignable:  1  Brock.,  456; 

3.  It  was  a  fraud  on  other  creditors:  1  Scam.,  298;  1  Cranch.j 
310;  1  Gallis.,  419;  4  Mason,  537. 

It  does  not  appear  that  the  plaintiffs  offered  any  proof  that  the 
notes,  to  secure  payment  of  which  this  assignment  was  executed, 
were  unpaid. 

The  defendant  is  in  the  situation  of  a  bailee,  having  no  notice  of 
the  plaintiffs'  claim,  and  is  not  liable  to  this  suit,  without  notice 
and  demand  and  refusal  otherwise  than  by  suit. 

By  the  assignment  to  Palmer,  contained  in  the  bill  of  exceptions 
and  record,  his  title  is  superior  to  that  of  the  plaintiffs,  and  the 
defendant,  having  j^leaded  property  in  him,  must  prevail. 

The  assigimient  to  Palmer  is  good:   4  Johns.  Ch.  R.,  528. 

The  assent  of  creditors  is  not  necessary:  4  Johns.  Ch.  R.,  528;  7 
Peters,  608;  2  Gallis.,  557. 

The  assent  of  creditors  will  be  presumed,  where  the  con- 

[*581]    veyance  *is  made  to  a  trustee,  and  the  assignment  does  not 

stipulate  for  a  release:  4  Mason,  206;  4  Johns.  Ch.  R.,  528. 

A  creditor  in  failing  circumstances  has  a  right  to  prefer  one 
creditor  to  another,  even  by  assignment  to  a  trustee,  for  the  pur- 
pose of  securing  preferences  thus  indicated,  and  it  is  no  fraud  on 
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others  not  preferred:  8  Wheat.,  268;  4  Mason,  206;  11  Wheat., 
78;  4  Wash.,  232. 

It  is  not  necessary  that  the  creditors  should  even  be  consulted: 
7  Peters,  608. 

The  deed  of  assignment  to  Palmer  is  not  void  for  want  of  pecu- 
niary consideration,  it  being  to  secure  bona  fide  creditors:  11 
Wheat.,  78. 

ScATES,  Justice,  delivered  the  opinion  of  the  court: 

Hudson  and  Sellers  brought  an  action  of  replevin  for  the  "store 
books  of  account,  lately  kept  and  used  by  Samuel  McFarlan,  mer- 
chant, at  Scottville,  in  said  county,  at  and  after  the  24th  of  April, 
1841:  to  wit,  one  day-book  and  one  ledger."  The  first  count  of 
the  declaration  is  for  taking  and  detaining;  the  second  count  for 
unjustly  detaining. 

The  defendant  pleaded  non  cepit  to  the  first  count;  and  to  the 
whole  declaration  he  pleaded  j^roperty  in  one  J.  M.  Palmer,  and 
also  property  in  one  Jas.  McFarlan.  Issues  were  joined  on  these 
pleas. 

The  plaintiffs  proved  the  indebtedness  of  one  Jas.  McFarlan  to 
them  by  two  promissory  notes,  in  the  sum  of  $610.84;  and  to 
secure  the  payment  of  this,  they  proved  an  assignment  by  the 
said  McFarlan  to  them,  of  all  his  "  store  books  and  accounts,  so 
far  as  that  they  may  select  and  collect  the  amount  of  said  notes, 
with  expense;  said  books  to  be  subject  to  the  order  of  Hudson  and 
Sellers,  from  the  date  of  said  notes,  and  considered  as  their 
property." 

The  defendant,  to  show  property  in  Palmer,  proved  the  execu- 
tion of  a  deed  of  trust,  made  by  said  McFarlan  to  him,  of  all  his 
personal  property,  articles  of  stock,  and  household  furniture,  men- 
tioned in  a  schedule  annexed  to  the  deed;  also  all  the  notes  and 
accounts  mentioned  in  another  schedule,  together  with  the  books 
of  his  late  mercantile  house  at  Scottville,  in  trust  to  sell  and  collect 
the  same,  and  pay  the  creditors  of  said  McFarlan,  as  follows:  "  first, 
to  pay  the  expense  of  the  trust,  and  Enoch  Maze  $154;  secondly, 
to  pay  Hudson  and  Sellers  $212,  a  debt  for  which  Witt  is  security 
for  McFarlan  (being  no  part  of  the  debt  first  above  mentioned  as 
due  the  plaintiffs);  thirdly,  to  pay  Robert  McFarlan  $500;  and 
then  to  pay  the  remaining  creditors."  Said  trustee  was  authorized 
to  compound  Avith  the  creditors. 

Palmer  was  not  a  creditor,  but  accepted  the  trust  under  this 
deed,  which  was  made  on  the  31st  of  March,  1842,  and  after  the 
assignment  of  the  books  to  the  plaintiffs.  Palmer  paid  no 
consideration  *for  said  deed.  The  possession  was  delivered  [*582] 
to  Palmer,  and  he  delivered  these  books  to  the  defendant, 
as  his  agent.  Palmer  had  no  notice  of  the  transfer  to  the  plain- 
tiffs, nor  had  they  ever  had  possession  of  the  books. 

The  defendant  objected  to  the  reading  of  this  deed  in  evidence, 
but  it  was  admitted.  The  issues  were  tried  by  the  court,  and 
found  for  the  defendant.  These  decisions  are  assigned  for  error. 
The  plaintiffs  offered  no  proof  under  the  issue  of  non  cepit.     The 
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evidence,  both  of  the  plaintiffs  and  the  defendant,  shows,  if  the 
assignment  be  good,  that  the  property  is  not  in  McFarlan.  It  is 
objected  that  the  issues  were  found  generally  for  the  defendant.  I 
think  in  this  case  it  is  sufficient;  for,  although  the  property  is  shown 
not  to  be  in  McFarlan,  yet,  if  it  be  in  Palmer,  it  will  prevent  a 
recovery  by  the  plaintiffs.  The  verdict  is  substantially  responsive 
to  the  issues  and  proofs;  and  if  the  technical  objection  had  been 
urged  in  the  court  beloAv,  it  might  have  been  corrected.  It  would 
not  subserve  the  purposes  of  justice  to  reverse  it  here  upon  such  an 
objection. 

The  substance  and  object  of  the  transfer  of  these  books  to  the 
plaintiffs,  appear  to  be  for  the  purpose  of  permitting  them  to  select 
such  notes  and  accounts  against  McFarlan's  debtors  as  to  enable 
them  to  obtain  payment  of  their  debt  of  $610.84.  I  can  not  con- 
strue this  contract  as  transferring  the  property  in  the  books  them- 
selves, the  paper  and  binding;  nor,  as  assigning  over  all  the 
accounts  and  debts  charged  in  those  books,  unless  it  would  require 
the  whole  of  those  debts,  accounts,  and  the  books  themselves,  to 
satisfy  their  claim.  The  object,  it  seems  to  me,  was  to  give  them 
a  right  of  possession  for  the  purpose  of  such  selection.  The  pos- 
session remained  with  the  assignor,  until  he  delivered  it,  under  the 
deed  of  trust  to  Palmer,  and  afterwards  came  lawfully  to  the 
defendant,  as  Palmer's  agent.  Under  these  circumstances  we  are 
of  opinion  that  the  plaintiffs  should  have  made  known  their  right, 
and  demanded  the  possession  from  Maze,  before  they  brought  suit; 
as,  upon  demand,  he  might  have  delivered  up  the  possession,  which 
was  lawful  in  him,  until  made  tortious  by  a  refusal.  We  would 
not  wish  to  be  understood  as  laying  down  a  rule,  that  replevin 
would  lie  in  no  case  of  a  lawful  possession,  until  demand.  If  Maze 
liad  held  the  possession,  claiming  right  or  title  in  himself,  it  might 
change  the  case.  But  in  this  particular  case  he  was  the  mei-e 
gratuitous  bailee,  without  interest  or  charge,  holding  possession 
lawfully  for  the  bailor;  and,  for  aught  that  appears,  ready  and 
willing  to  deliver  it  to  him  who  might  show  right.  It  seems  unjust 
to  condemn  him  to  pay  cost,  for  a  lawful  act,  and  gratuitous  ser- 
vice. 

This  court  has  decided,  in  the  case  of  Howell  et  al.,  v.  Edgar  et 
al.,'-  that  a  failing  or  insolvent  debtor  may  make  an  assign- 
[*583]  ment  *preferring  creditors,  if  there  be  no  bankrupt, 
insolvent,  or  attachment  laws  interfering,  and  the  assign- 
ment be  fairly  and  bona  fide  made,  without  onerous  conditions 
amounting  to  fraud.  It  is  objected  that  there  was  no  good  and 
valuable  consideration  to  support  this  deed.  I  do  not  regard  the 
true  consideration  as  passing  from  the  trustee.  The  indebtedness 
to  the  creditors,  for  whose  benefit  this  assignment  is  made,  is  the 
true  consideration,  and  sufficient  to  support  it. 

But  there  is  still  a  much  graver  question  arising  to  this  deed.  It 
is  objected  that  it  is  in  fraud  of  the  bankrupt  law.  This  subject 
has  been  lately  discussed  by  Judge  Storj^,  in  a  case  in  Massachu- 

»  Ante,  417. 
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setts,  where  he  stayed  the  proceedings  of  a  creditor  on  a  trustee 
process  under  their  attachment  laws,  because,  if  allowed,  it  would 
be  a  fraud  upon  the  spirit  and  equity  of  the  bankrupt  law,  by 
making  it  a  race  of  diligence  to  obtain  an  unequal  distribution  of 
the  assets.'  There  are  many  decisions  to  the  same  purport. '^  The 
case  in  this  court,  referred  to  above,  recognizes  the  same  principle. 

This  assignment  was  made  after  the  bankrupt  law  took  effect. 
Its  object  appears  to  us  to  be,  to  make  an  unequal  distribution  of 
the  assignor's  effects,  contrary  to  the  spirit  and  intention  of  the  act. 
We  should  not  feel  warranted  in  drawing  this  conclusion  from  the 
language  of  the  assignment,  describing  certain  property  set  forth 
in  two  schedules,  if  it  were  not  for  the  recitals  in  the  deed,  that 
said  McFarlan,  from  losses,  disappointments,  and  embarrassments, 
finds  himself  unable  to  meet  his  various  liabilities.  It  would  seem 
from  this,  that  he  was  in  failing  or  insolvent  circumstances.  I 
should  have  no  hesitation  in  saying  that  this  assignment  would  be 
void,  as  a  fraud  upon  the  bankrupt  act,  if  it  were  questioned  by  a 
creditor,  seeking,  under  that  law,  for  an  equal  distribution.  But  in 
this  case  the  plaintiffs  are  asserting  a  superior  and  prior  legal  right 
under  a  contract,  and  it  is  in  no  sense  a  proceeding  under  the  bank- 
rupt law,  claiming  the  equity  of  a  j^ro  rata  distribution  under  its 
provisions.  I  can  not  go  the  length  to  say  that  the  mere  existence 
of  such  a  law  upon  the  statute  book  will  make  these  assignments 
void.  But  its  provisions  will  only  operate  to  affect  this,  in  favor 
of  those  who  proceed  under  it,  to  claim  the  benefit  of  its  equity. 
I  think  it  is  good,  as  to  that  objection,  unless  some  proceeding  be 
had  to  distribute  the  effects  under  that  act.  It  is  further  objected 
that  this  assignment  is  fraudulent,  on  account  of  the  clause  empow- 
ering the  trustee  to  compound  with  creditors. 

While  courts  have  sustained  assignments  preferring  creditors, 
they  have  ever  been  jealous  and  watchful  to  prevent  the  imposition 
of  onerous  and  burthensome  conditions  to  fair  creditors.  When 
this  is  done,  all  that  a  grateful  and  honest  debtor  could  ask  is  per- 
mitted. But  it  is  going  a  step  beyond  to  allow  him,  after  putting 
all  his  property  beyond  the  reach  of  law,  to  say  to  his 
*creditors,  they  may  compound  with  the  trustee  if  they  can.  [*584] 
If  they  can  not,  they  will  be  driven  into  a  court  of  equity 
to  obtain  their  just  rights.  I  think  the  law  has  been  well  laid  down 
by  Justice  Sutherland,  in  Grover  v.  Wakeman,^  where  such  a  power 
was  held  by  him  to  make  the  assignment  void. 

We  are  of  opinion  that,  under  the  particular  circumstances  of  the 
case,  the  plaintiffs  have  no  right  to  recover,  without  a  demand  of 
these  books  by  the  plaintiffs  of  the  defendant. 

The  judgment  is  affirmed,  \^ith  costs. 

Douglass,  Justice,  said: 

I  concur  in  the  judgment  of  the  court,  but  am  not  prepared  to 

'  •  Ex  parte  Foster,  Law  Reporter,  June,  1842,  55. 
'  s  15  Johns.,  571;  3  Johns.,  84;  8  Term  R.,  528. 

»11  Wend..  201. 
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assent  to  so  much  of  the  opinion  as  relates  to  the  bankrupt  law, 
and  its  influence  upon  the  assignment. 

Judgment  affinned. 


Daniel  Ellis  et  al.,  plaintiffs  in  error,  v.  William  Ewbanks, 
defendant  in  error. 

Error  to  Adams. 

Where  a  writ  of  error  was  sued  out  of  the  Supreme  Court,  and  a  swpersedeas  granted,  upon 
the  transcript  of  a  record  from  a  Circuit  Court;  but  the  record  was  afterwards 
amended  in  the  Circuit  Court,  so  as  to  remove  tlie  errors  complained  of,  and  a  new 
transcript  was  certified  to  the  Supreme  Court,  under  a  writ  of  certiorari  :  Held,  that 
the  plainLiflf  in  error  was  not  entitled  to  costs. 

This  was  an  action  of  debt,  instituted  in  the  Adams  Circuit 
Court,  by  Ewbanks  against  Ellis  and  Adair,  on  the  twentieth  day 
of  August,  1839.  The  summons  was  issued  on  that  day,  but  is 
dated  "this  twentieth  day  of  August,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty,"  and  is  made  returnable  at  the 
term  to  be  holden  "  on  the  second  Monday  in  the  month  of  Sep- 
tember next;"  and  was  returned  on  the  fourth  day  of  September, 
1839,  with  an  indorsement  that  it  was  served  August  2Sth,  1839. 

At  the  September  term,  1839,  judgment  was  rendered  by  default 
against  the  defendants,  for  1101.50  debt,  and  $21.31  damages,  and 
costs  of  suit. 

In  May,  1840,  the  defendants  in  the  court  below  sued  out  of  the 
Supreme  Court  their  wi'it  of  error,  to  reverse  this  judgment.  A 
supersedeas  was  granted.  At  the  December  term,  1841,  Browning, 
attorney  for  the  defendant  in  error,  made  affidavit  that  the  precipe 
in  this  case,  on  which  the  summons  was  issued,  was  filed  in  the 
court  below,  August  19th,  1839;  and  that  the  summons  issued 
August  20th,  1839;  and  that,  by  the  error  and  omission  of 
[*585]  the  *clerk,  the  word  "  nine"  was  omitted  in  the  attestation 
of  said  writ,  so  as  to  cause  said  summons,  upon  its  face,  to 
bear  date  on  the  twentieth  day  of  August,  one  thousand  eight  hun- 
dred and  thirty,  instead  of  one  thousand  eight  hundred  and  thirty- 
nine;  and  that  the  clerk  of  the  said  Circuit  Court  informed  him,  in 
November,  1841,  that  the  word  "  nine  "  was  omitted  by  mistake, 
and  that  said  summons  was,  in  fact,  issued  on  the  twentieth  day  of 
August,  1839;  and  that  he  did  not  know  of  the  existence  of  said 
mistake  before  he  received  such  information  in  said  month  of 
November;  and  since  then  he  has  had  no  opportunity  of  applying 
to  the  court  below  to  correct  the  error.  Upon  this  affidavit  he 
obtained  a  certiorari  to  the  court  below,  and  at  the  Jiily  term, 

(o)  When  a  continuance  is  allowed  in  the  Supi-eme  Court,  to  enable  the  appellee  to  have 
the  record  amended,  the  costs  of  the  term  will  be  allowed  against  him:  Shipley  v-  Spencer, 
40  111.,  105. 
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1842,  a  transcript  of  the  record  was  returned,  showing  that  at  the 
March  term,  1842,  of  the  Adams  Circuit  Court,  before  the  Hon. 
Stephen  A.  Douglass,  upon  the  affidavit  of  the  clerk,  showing  that 
the  summons  was  erroneously  dated  by  misprision  of  the  clerk,  the 
Circuit  Court  granted  leave  to  the  clerk  to  amend  the  summons  so 
as  to  bear  date  upon  the  day  when  issued,  and  it  was  accordingly 
so  amended. 

At  the  December  term,  1842,  J.  A.  McDougall,  for  the  plain- 
tiifs  in  error,  moved  for  a  judgment  for  costs  against  the  defendant 
in  error. 

The  motion  was  overruled. 

Motion  overruled. 


Joshua  T.  Bradley,  appellant,  v.  Zophar  Case,  Commissioner  of 
School  Lands  for  Clinton  County,  appellee. 

Appeal  from  Clinton. 

The  legislature  has  full  power  to  authorize  a  sale  of  the  sixteenth  or  school  sections  of 
land  in  the  state  of  Illinois;  and  a  promissory  note  given  to  a  commissioner  of  school 
lands  for  the  purchase  of  a  portion  of  the  same,  is  founded  upon  a  good  and  valuable 
consideration,  (a) 

The  act  of  congress  "to  enable  the  people  of  the  Illinois  Territory  to  forma  constitution, 
etc.,"  and  the  ordinance  passed  by  the  convention  of  Illinois  that  formed  the  constitu- 
tion, are  a  valid  and  binding  contract,  between  the  general  government  and  the  state, 
and  neither  of  the  iiigh  contracting  parties  can  change,  motlify,  or  alter  Ihe  stipula- 
tions and  conditions  of  the  same,  without  the  consent  of  tlie  otlier.  By  this  compact 
the  state  of  lUinoi.s  is  vested  with  the  legal  title  to  the  land  contained  in  sections  .six- 
teen in  each  township,  or  the  lands  selected  in  lieu  thereof:  and  the  state  is  a  pur- 
chaser thereof  for  a  valuable  consideration;  and  it  rests  with  tlie  state  to  determine 
in  what  maiuier  llie  lands  can  be  best  applied  to  the  objects  and  purposes  for  which 
they  were  purchased. 

If  the  consent  ol"  the  inhabitants  of  a  township  was  necessary  before  a  sale  could  be  made 
of  the  sixteenth  or  school  section,  that  consent  is  provided  for  in  the  statute,  which 
requires  that  the  petition  for  its  sale  shall  be  signed  by  three-fourths  of  the  white  male 
inhabitants  over  twenty-one  yeai's  of  age. 

The  true  construction  to  be  given  to  the  compact  between  the  United  States  and  this  state, 
in  relation  to  the  sixteenth  or  school  sections  of  land,  is  that  they  are  to 
*be  leased,  or  sold,  as  the  state  legislature,  the  sole  manager  of  them,  shall     r*cD(>"| 
think  most  beneficial  to  the  people.  L   "°oj 

The  government  of  the  United  States  is  not,  and  never  was,  a  donor  for  charit- 
able purposes. 

The  statute  authorizes  the  computation  of  interest  at  the  rate  of  twenty  per  cent,  per 
annum  only  on  money  loaned  by  the  school  commissioner,  where  the  same  is  not  paid 
when  due ;  and  not  upon  notes  given  for  the  purchase  of  school  lands. 

There  were  several  cases  in  which  substantially  the  same  ques- 
tions were  involved  as  in  this  case,  and. by  agreement  of  the  respec- 
tive counsel,  the  arguments  were  made  herein. 

The  main  questions  involved  were: 

Are  the  laws  of  1829,  1831,  and  1833,  authorizing  the  sale  of  the 
sixteenth  or  school  sections  of  land  constitutional  ? 

Do  the  purchasers  take  any  title  by  virtue  of  the  sales  under 
either  of  these  laws  ? 

The  questions  were  argued  by  Justin  Butterfield  and  James  A. 

(a)  Barger  v.  Jones,  post,  613. 

573 


586  DECEMBEE   TEEM,  1842. 

Bradley  v.  Case. 

McDougall,  for  the  appellant,  and  William  Thomas,  for  the  appel- 
lee, at  the  December  term,  1841;  and  re-arguments  were  had  at  the 
December  term,  1842,  by  James  A.  McDougall,  for  the  appellant, 
and  John  J.  Hardin,  for  the  appellee. 

Justin  Butterfleld,  for  the  appellant: 

The  whole  legislation  of  congress,  and  of  the  states  which  have 
been  formed  out  of  the  northwestern  territory,  how  that  it  was  the 
intention  that  section  number  sixteen  in  every  township,  should  be 
reserved  from  sale,  and  held  in  trust  for  the  use  of  the  inhabitants 
of  each  township,  for  the  use  of  schools.  That  those  sections  were 
not  to  be  sold,  but  to  remain  for  all  time  to  come  as  a  permanent 
fund,  the  rents,  issues,  and  profits  of  which  to  be  applied  for  the 
support  of  schools.  In  theory,  our  government  rests  upon  the  virtue 
and  intelligence  of  the  people;  and  its  founders  deemed  it  necessary 
to  provide  ample  means  for  the  diffusion  of  education.  The  north- 
western territory  was  acquired  in  the  year  1784,  by  deed  of  assign- 
ment from  Virginia. 

The  first  ordinance  of  congress  for  ascertaining  the  mode  of  dis- 
posing of  lands  in  the  northwestern  territory,  passed  twentieth  of 
May,  1785,  declared,  "That  there  should  be  reserved,  the  lot  No. 
16  in  every  township,  for  the  maintenance  of  public  schools  within 
i?aid  township:"  1  IT.  S.  Land  Laws,  852. 

The  fifth  section  of  an  act  of  congress,  entitled  "  An  act  making 
provision  for  the  disposal  of  public  lands  in  the  Indiana  territory, 
and  for  other  purposes,"  passed  twenty-sixth  of  March,  1804,  pro- 
vides "that  section  sixteen  shall  be  reserved  in  each  township, 
for  the  support  of  common  schools  within  the  same:"  1  U.  S.  Land 
Laws,  495. 

Ohio  was  the  first  state  formed  out  of  the  northwestern  territory. 
The  act  of  congress  to  enable  the  people  of  the  territory  of  Ohio  to 
form  a  constitution  and  state  government,  passed  thirtieth  April, 
1802,  provided  that  the  following  propositions  should  be 
[*587]  *offered  to  the  convention  of  said  territory,  when  formed, 
for  their  free  acceptance  or  rejection ;  which,  if  accepted  by 
the  convention,  should  be  obligatory  upon  the  United  States: 

First.  That  section  numbered  sixteen,  in  every  township,  shall 
be  granted  to  the  inhabitants  of  such  township,  for  the  use  of 
schools. 

Second.  That  the  six  miles  reservation,  including  the  salt  springs, 
shall  be  granted  to  the  said  state  for  the  use  of  the  people  thereof, 
under  such  terms  as  the  legislature  shall  direct. 

Third.  That  one-twentieth  part  of  the  net  proceeds  of  the  lands 
sold  by  congress,  after  the  30th  June,  1802,  should  be  applied  to 
the  making  of  public  roads  leading  to  the  said  state:  Provided 
alwaj^s,  the  three  foregoing  propositions  are,  on  condition,  that  the 
said  convention  provide,  by  ordinance  irrevocable,  etc.,  that  every 
tract  of  land  sold  by  congress,  after  the  30th  June,  1802,  should  be 
exempt  from  all  taxes  for  five  years  after  sale:  Dickens'  Land 
Laws,  part  1,  84. 

But  neither  the  inhabitants  of  the  towns,  nor  the  legislature  of 
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Ohio,  conceived  that  they  had  any  authority  to  sell  these  lands 
without  the  consent  of  congress.  An  application  for  leave  to  sell 
was  therefore  made  to  congress,  and  an  act  was  passed  on  the  1st 
February,  1826,  authorizing  the  legislature  of  Ohio  to  sell  and  con- 
vey any  part  of  the  land  appropriated  by  congress  for  the  use  of 
schools,  and  to  invest  the  moneys  in  productive  funds,  for  the  use 
and  support  of  the  schools  within  the  several  townships,  for  which 
they  were  originally  reserved  and  set  apart:  Provided  said  lands 
shall,  in  no  case,  be  sold  without  the  consent  of  the  inhabitants  of 
such  township:     1  Dickens'  Land  Laws,  406. 

This  act  is  a  very  important  authority;  it  is  a  solemn  recogni- 
tion, both  on  the  part  of  congress  and  of  Ohio,  that  although  con- 
gress, twenty-four  years  before,  granted  these  lands  to  the  inhabi- 
tants of  the  townships,  for  the  use  of  schools,  congress  still  retained 
the  right  of  preventing  the  trust  property  from  being  sold  or  per- 
verted; that  neither  the  legislature  of  Ohio,  nor  the  inhabitants  of 
the  towns  could,  without  the  permission  of  congress,  change  the 
nature  of  the  trust,  by  converting  the  lands  into  money. 

The  next  state  formed  out  of  the  northwestern  territory,  was 
Indiana.  The  "  Act  to  enable  the  people  of  the  Indiana  Territory 
to  form  a  constitution  and  state  government,  and  for  the  admission 
of  such  state  into  the  union,  on  an  equal  footing  with  the  original 
states,"  approved  19th  April,  1816,  provides  that  the  following 
propositions  be,  and  hereby  are  offered  to  the  convention  of  the 
said  territory  of  Indiana,  when  formed,  for  their  free  acceptance  or 
rejection;  which,  if  accepted  by  the  convention,  shall  be  obligatory 
upon  the  United  States: 

First.  Section  sixteen,  in  every  township,  shall  be  granted  to 
the  inhabitants  of  such  township  for  the  use  of  schools. 

Second.     All  salt  springs  in  the  territory,  and  such  lands 
as  the  *president  may  deem  necessary  for  working  the  same,    [*588] 
not  to  exceed  thirty-six  sections,  shall  be  granted  to  the 
state,  for  the  use  of  the  people,  to  be  used  under  such  terms  and 
regulations  as  the  legislature  shall  direct. 

Third.  Five  per  cent  of  the  net  proceeds  of  the  public  lands 
lying  within  the  said  territory,  shall  be  reserved  for  making  public 
roads  and  canals,  of  Avhich  three-fifths  shall  be  applied  to  those 
objects  within  the  state,  under  the  direction  of  the  legislature,  and 
two-fifths  to  the  making  of  roads  leading  to  the  state,  under  the 
direction  of  congress. 

Fourth.  One  entire  township  of  land  shall  be  granted  to  the 
state  for  a  seminary,  to  be  vested  in  the  legislature,  and  to  be 
appropriated  to  the  use  of  such  seminary  by  the  legislature. 

Fifth.  Four  sections  of  land  shall  be  granted  to  the  state,  for  a 
seat  of  government  therein: 

Provided,  that  the  five  foregoing  proj^ositions  are,  on  condition 
that  the  convention  shall  provide,  by  an  ordinance,  that  land  sold 
by  the  LTnited  States  shall  be  exempt  from  all  taxes  for  five  years 
from  the  day  of  sale.  The  convention  passed  an  ordinance  accept- 
ing of  said  propositions.  It  thus  appears  that  Indiana,  like  Illinois, 
acquired  the  sixteenth  section  in  every  townshij),  for  the  use  of 
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schools,  by  grant  from  the  United  States,  accepted  by  an  ordinance 
on  the  part  of  the  state.  Yet  Indiana  did  not  conceive  that  she 
had  an^^  right  to  authorize  a  sale  of  those  school  lands  without  the 
consent  of  congress.  An  application  was  made  for  that  purpose, 
and  congress  passed  "  An  act  to  authorize  the  legislature  of  the 
state  of  Indiana,  to  sell  the  lands  heretofore  appropriated  for  the 
use  of  schools  in  that  state,"  approved  24th  May,  1828:  1  Dickens' 
Land  Laws,  443. 

This  act  is  the  same  as  the  act  authorizing  Ohio  to  sell  her  school 
lands. 

Here  we  again  see,  that  twelve  years  after  congress  had  granted 
these  lands  to  the  inhabitants  of  the  townships  of  Indiana,  for  the 
use  of  schools,  it  was  conceded  on  the  part  of  Indiana,  that  these 
lands  could  not  be  sold,  without  the  assent  of  congress;  and  that 
congress  asserted  the  right  of  prescribing  the  manner  in  which 
these  lands  might  be  sold,  and  how  the  proceeds  of  the  sales  should 
be  invested. 

The  next  state  formed  out  of  the  northwest  territory,  was  Illin- 
ois. The  act  of  congress  "  To  enable  the  people  of  Illinois  Territory 
to  form  a  constitution  and  state  government,  and  for  the  admission 
of  such  state  into  the  Union,  upon  an  equal  footing  with  the  orig- 
inal states,"  was  passed  on  the  18th  April,  1818.  By  this  act,  con- 
gress offered  to  the  convention  assembled  for  the  formation  of  the 
constitution  of  said  state,  for  their  free  acceptance  or  rejection,  the 
following  propositions;  which,  if  accepted  by  the  convention,  were 
to  be  obligatory  upon  the  United  States: 

First.     That  section  numbered  sixteen,  in  every  township 

[*589]    (and  *when  such  has  been  sold,  or  otherwise  disposed  of^ 

other  lands  equivalent  thereto),  shall  be  granted  to  the 

state,  for  the  use  of  the  inhabitants  of  such  township  for  the  use  of 

schools. 

Second.  That  all  salt  springs  within  such  state,  and  the  land* 
reserved  for  the  use  of  the  same,  shall  be  granted  to  the  said  state 
for  the  use  of  the  said  state,  and  the  same  to  be  used  under  such 
terms  and  conditions  as  the  legislature  of  said  state  shall  direct, 
etc. 

Third.  Five  per  cent  of  the  net  proceeds  of  the  lands  lying 
within  the  state,  and  which  shall  be  sold  by  congress,  from  and 
after  the  first  day  of  January,  1819,  after  deducting  all  expenses 
incident  to  the  same,  shall  be  reserved  for  the  purposes  following, 
viz.,  two-fifths  to  be  disbursed  under  the  direction  of  congress,  in 
making  roads  leading  to  the  state,  and  the  residue  to  be  appropri- 
ated by  the  legislature  of  the  state  for  the  encouragement  of  learn- 
ing, of  which  one-sixth  part  shall  be  exclusively  bestowed  on  a  col- 
lege or  a  university. 

Fourth.  Thirty-six  sections,  or  one  entire  township,  which  shall 
be  designated  by  the  president  of  the  United  States,  shall  be 
reserved  for  a  seminary  of  learning,  and  vested  in  the  legislature  of 
said  state,  to  be  appropriated  solely  for  the  use  of  such  seminary,, 
by  the  said  legislature. 

The  paid  four  propositions  were  offered,  on  condition  that  the 
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convention  sliould  provide,  by  an  ordinance  irrevocable  without  the 
consent  of  the  United  States,  that  each  and  every  tract  of  land  sold 
by  the  United  States,  after  the  first  of  January,  1819,  should  remain 
exempt  from  any  taxation  laid  by  and  under  authority  of  the  state, 
for  the  terra  of  five  years  from  the  day  of  sale.  And  further,  that 
the  bounty  lands  granted  for  military  services  during  the  late  war, 
while  held  by  the  patentees,  or  their  heirs,  should  be  exempt  from 
taxation  for  three  years  from  the  date  of  the  patent,  and  that  the 
lands  of  non-residents  should  never  be  taxed  higher  than  residents. 
The  said  convention,  on  the  26th  dav  of  August,  1818,  passed  an 
ordmance,  by  which  they  declared  that,  on  behalf  of,  and  by  the 
authority  of  the  people  of  the  state,  they  "do  accept  of  the  fore- 
gomg  propositions.  And  do  further  ordain  and  declare  that  the 
foregoing  ordinance  shall  not  be  revoked,  without  the  consent  of 
the  United  States." 

I  have  thus  recited  the  substance  of  the  whole  grant  of  congress, 
and  of  the  ordinance  accepting  the  same,  in  order  that  the  charac- 
ter of  the  transaction  may  fully  appear.     And  the  argument  that 
the  state  acquired  these  school  lands  by  purchase  from  the  United 
States,  and  paid  a  full  equivalent  therefor  (and  therefore  had  an 
absolute  right  to  dispose  of   the  same),  may  be   fairly  met  and 
answered.     The  assumption  that  the  state  purchased  these  lands  of 
congress,  and  paid  an  equivalent  therefor,  is  without  any  founda- 
tion.    These  lands  were  reserved  for  the  use  of  the  inhabitants 
of  the  township,  for  the  use  and  maintenance  of  schools,  by 
*the  ordinance  of  the  twentieth  of  May,  1785,  and  also  by    [*590] 
the  act  of  twenty-sixth  of  March,  1804.     It  would  be  extra- 
ordinary indeed  if  the  state  of  lUinois,  in  1818,  should  purchase 
and  pay  an  equivalent  for  lands  for  the  use  of  schools,  which  had 
been  so  long  before  reserved  by  congress  for  that  very  purpose. 
The   payment   of   five   per   cent  by   the  general  government,   in 
advance,  out  of  the  amount  of  sales  of  the  public  lands,  is  a  full 
equivalent  for  exempting  those  lands  from  taxation  for  five  years. 
It  is  one  per  cent  per  annum,  payable  in  advance,  and  without  any 
trouble,  expense  or  hazard  of  collection.     A  sum  much  larger  than 
most  states  impose  upon  farming  land  by  way  of  direct  taxation. 
But  whether  the  state  received  a  full  equivalent  or  not,  is  perfectly 
immaterial;  she  is  bound  by  her  compact.     The  terms  in  which  the 
grant  of  these  school  lands  was  made  by  congress,  and  accepted  by 
the  state,  are  proof  that  a  sale  was  not  intended  by  the  one  party, 
or  a  purchase  by  the  other.     The  grant  was  to  the  state  for  a  use' 
and  accepted  by  the  state  to  hold  "for  a  use.     It  will  not  be  denied 
but  the  primary  title  and  power  of  disposition  of  these  lands  were 
in  the  general  government,  and  that  its  grantee  can  only  take  just 
such  an  interest  or  title  in  the  land,  whether  absolute  or  qualified, 
whether  procured  by  donation  or  purchase,  as  congress  may  choose 
to  grant.     The  title  of  the  state,  to  the  lands  in  question,  can  not 
be  larger  or  broader  than  her  grant.     The  state  can  not,  by  her  own 
legislation,  enlarge  her  title.     She  is  restrained  from  interfering  in 
any  way  with  the  federal  government,  in  the  primary  disposition 
of  the  public  lands:     See  ordinance  of  1787.     What  then  is  the 
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character  of  this  grant?  Congress  proposed  to  the  convention  to 
grant  section  number  sixteen  in  every  township  to  the  state,  for  the 
use  of  the  inhabitants  of  such  township,  for  the  use  of  schools. 
The  convention,  by  ordinance,  accepts  the  proposition,  and  also 
declares  that  the  said  ordinance  shall  not  be  revoked  without  the 
consent  of  the  United  States. 

This  grant  and  acceptance  is  a  solemn  compact,  entered  into  (not 
between  congress  and  the  legislature  of  Illinois),  but  between  con- 
gress and  the  people  of  Illinois,  in  convention  assembled.  It  has 
the  force  of  a  fundamental  law%  and  is  in  fact,  a  part  of  the  consti- 
tution. The  legislature  have  no  more  power  to  control,  pervert,  or 
repeal  it,  than  they  would  have  to  blot  out  any  part  of  the  consti- 
tution. 

By  the  very  terms  of  the  grant  and  the  compact,  congress  and 
the  convention  agree  that  the  state  shall  stand  seized  of  the  six- 
teenth section  for  the  use  of  the  inhabitants,  for  the  use  of  schools. 
The  state  was  constituted  a  trustee;  a  mere  locum  tenens.  The 
grant  was' of  lands;  and  those  very  lands  the  inhabitants  of  the 
township  were  to  have  the  use  of,  for  the  use  of  schools.  The  state 
could  neither  sell  or  dispose  of  these  lands  herself,  or  authorize 
others  to  do  it.  These  lands  were  a  sacred  bequest,  intended  by 
the  donor  to  remain  as  a  permanent  fund;  the  rents,  issues 
[*591]  and  *profits  of  which  were  to  be  applied  for  the  mainten- 
ance of  schools.  The  compact  between  congress  and  the 
people,  by  which  these  lands  were  granted  and  accepted,  goes 
behind  all  the  subtle  refinements  of  the  law,  in  relation  to  uses  and 
trusts.  It  was  a  plain,  straightforward  bargain,  expressed  in  lan- 
guage of  technical  nicety,  and  legal  precision.  That  the  framers 
of  this  act  well  understood  the  difference  between  a  grant  of  lands 
to  the  state,  to  hold  for  the  use  of  schools,  without  the  power  of 
alienation,  and  the  grant  of  lands  to  the  legislature  of  the  state,  to 
be  appropriated  for  a  seminary  of  learning,  using  language  that 
clearly  authorizes  an  alienation  of  the  land,  will  be  very  percept- 
ible, by  reference  to  that  part  of  the  act  granting  thirty-six  sections, 
or  a  township,  for  that  purpose. 

It  most  clearly  appears,  that,  for  the  first  twelve  years  after  the 
grant  of  these  school  lands  was  made,  it  was  perfectly  well  under- 
stood by  the  legislature,  that  the  state  had  no  power  to  authorize 
their  sale.  The  lands  were  granted  in  1818.  The  first  legislature 
held  in  this  state  was  in  1819.  Many  of  its  members  were  in  the 
convention  which  formed  the  constitution,  and  adopted  the  ordi- 
nance accepting  of  the  grant  of  tlie  said  lands.  It  is  but  reasonable 
to  suppose  that  the  legislature  of  1819  well  understood  whether 
they  did,  or  did  not  possess  the  power  of  alienating  these  lands. 
They  passed  an  act,  entitled  "An  act  relating  to  the  lands  reserved 
for  the  use  of  schools;"  approved  2d  March,  1819.  The  very  title 
of  this  act  shows  tliat  tliey  considered  these  lands  as  reserved  "for 
the  use  of  schools;"  lands  which  the  state  merely  held  in  trust,  not 
to  be  sold,  but  reserved  for  the  use  of  schools.  This  act  provided 
that  the  county  commissioners,  in  each  county,  should  appoint  three 
trustees  in  every  township  (where  the  population  would  admit), 
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whicli  said  trustees,  in  each  township,  were  authorized  to  lease  the 
school  lands  in  their  i-espective  townships,  for  the  period  of  ten 
years,  from  the  first  day  of  January,  1820;  the  rent  to  be  appro- 
priated for  the  support  of  schools.  Another  act  was  passed  at  the 
same  session,  to  prevent  trespassing,  by  cutting  timber  on  any  lands 
reserved,  appropriated,  or  intended  for  the  use  and  support  of 
schools.  On  the  17th  of  February,  1827,  an  act  was  passed,  entitled 
"  An  act  relating  to  schools."  This  act  repeals  the  act  of  2d  March, 
1819,  but  confirms  all  leases  made,  and  lawful  acts  done,  or  rights 
acquired  under  that  act.  The  said  act  of  1827  requires  the  county 
commissioners'  court,  of  each  county  to  appoint  three  trustees  in 
every  township  (where  the  population  will  admit),  to  be  called  the 
"  Trustees  of  the  school  lands,"  to  hold  their  office  for  four 
years;  said  trustees  to  be  a  body  corporate,  and  may  sue  and  be 
sued;  the  trustees  to  lease  the  school  lands  in  their  respective  town- 
ships, for  a  terra  not  exceeding  ten  years,  upon  the  best  terms  that 
can  be  obtained. 

On  the  22d  day  of  January,  1829,  an  act  was  passed,  entitled 
"An  act  authorizing  the  sale  of  sections  numbered  sixteen,  or  such 
lands  as  may  be  granted  in  lieu  thereof,  to  the  inhabitants 
of  such  *townships,  for  the  use  of  schools."  The  first  sec-  [*592] 
tion  of  this  act  is  in  these  words:  "Be  it  enacted  by  the 
people  of  the  state  of.  Illinois,  represented  in  the  general  assembly, 
that,  as  soon  as  the  congress  of  the  United  States  shall  assent,  that 
section  numbered  sixteen,  in  each  and  every  township,  or  such 
lands  as  may  have  been,  or  which  may  hereafter  be  selected  in  lieu 
thereof,  granted  to  the  inhabitants  of  each  and  every  township,  for 
tlie  use  of  schools,  may  be  sold;  and  when  that  fact  shall  be  known 
to  the  governor,  it  shall  be  the  duty  of  the  governor  to  announce 
the  same  to  the  inhabitants  of  the  state,  by  a  proclamation,  pub- 
lished in  all  the  newspapers  in  the  state,  for  three  weeks  succes- 
sively." 

Here  is  an  express  admission  on  the  part  of  the  legislature,  made 
ten  years  after  the  grant  of  these  school  lands,  that  tlie  state  could 
not  make  a  sale  of  the  lands,  until  congress  should  assent;  and 
such  assent  was  to  be  announced  by  the  governor's  proclamation. 
The  said  act  proceeded  to  inake  it  the  duty  of  the  county  com- 
missioners' court,  on  proclamation  being  made,  as  aforesaid,  to 
appoint  a  school  commissioner  in  each  county,  who  is  authorized 
to  sell  at  public  auction,  section  sixteen  in  any  township,  upon 
petition  being  made  to  him,  signed  by  nine-tenths  of  the  freeholders 
and  householders  of  such  township.  And  the  governor  shall  exe- 
cute patents  for  the  land  so  sold,  whicli  shall  completely  vest  in  the 
purchasers  the  fee  simple,  a  sure,  ]UM-fect,  and  absolute  title  to  the 
land  so  purchased  and  patented.  The  said  commissioner  is  directed 
to  loan  the  purchase  money  for  the  best  and  highest  interest  he  can 
get  upon  personal  security,  in  sums  not  exceeding  one  hundred 
dollars;  sums  exceeding  that  amount,  to  be  secured  by  mortgage 
on  real  estate. 

Congress  did  not  assent  to  the  sale  of  said  school  lands,  and 
therefore,  the  said  last  mentioned  act  did  not  go  into  effect.     But 
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on  the  15th  of  February,  1831,  the  legislature  passed  an  act  to 
amend  the  said  last  mentioned  act,  by  repealing  the  first  section, 
and  some  other  parts  thereof;  and  declaring  that  the  provisions  of 
the  act  of  22d  January,  1829,  should  be  carried  into  effect,  and 
sales  made,  and  patents  issued,  as  fully  as  if  government  had 
assented  to  the  sale,  provided,  that  no  land  should  be  sold,  unless 
petitioned  for  by  three-fourths  of  the  white  male  inhabitants  in  the 
township,  over  twenty-one  years  of  age;  and  that  no  sale  of  such 
lands  shall  be  made  in  any  township,  unless  the  same  contains  at 
least  fifty  white  inhabitants. 

By  an  act,  passed  1st  March,  1833,  the  law  requiring  the  school 
lands  to  be  valued  and  appraised  before  sale,  is  repealed;  and  the 
only  provision  now  is,  that  they  shall  not  be  sold  for  less  than  one 
dollar  and  twenty-five  cents  per  acre. 

By  an  act  of  January  12th,  1833,  the  commissioner  may  sell  the 
said  lands  on  a  credit  of  one,  two,  and  three  years. 

It  will  then  be  seen  that  the  legislature  of  Illinois,  up  to  the  15th 
February,  1831,  conceded  that  they  had  no  right  to  author- 
[*593]  ize  a  sale  *of  the  school  sections,  until  the  assent  of  con- 
gress should  first  be  obtained.  It  is  not  known  what  occa- 
sioned the  legislature  at  that  time  to  change  their  views,  and  assume 
the  power  to  sell  these  lands,  without  the  assent  of  congress. 
Since  that  time,  a  most  shameful  sacrifice  of  these  lands  have  been 
made.  A  few  of  the  first  settlers  of  a  township  (fifty  souls  are 
sufticient),  if  the  school  section  is  good  timber  land,  form  a  combi- 
nation, for  the  division  of  the  land  among  themselves,  and  agree 
that  no  one  shall  bid  more  than  one  dollar  and  twenty-five  cents  an 
acre.  They  then  petition  for  a  sale;  purchase  in  the  land  at  one 
dollar  and  twenty-five  cents  an  acre,  on  credit;  go  security  for  each 
other;  strip  it  of  its  timber;  and,  in  many  instances  never  pay 
for  the  land.  The  fund  is  thus  wasted,  and  no  schools  are  estab- 
lished. The  statement  from  the  auditor's  oftice  shows  that  the  six- 
teenth sections  amount  in  the  aggregate  to  1,007,980  acres  of  land; 
that  there  have  been  sold,  under  the  above  recited  laws,  299,802 
acres;  and  that  there  remains  unsold  708,178  acres;  so  that  there  is 
yet  time  for  this  court  to  interfere,  and  save  the  greater  portion  of 
this  rich  heritage  for  posterity. 

Having  thus  stated  the  facts,  and  legislation  of  congress  and  the 
state,  in  relation  to  the  said  school  lands,  I  will  proceed  to  examine 
the  law  on  the  subject. 

These  lands  are  a  charity.  The  United  States  are  the  donors,  or 
the  patrons.  The  state  is  the  trustee,  which  stands  seized  of  the 
land,  for  the  use  of  the  inhabitants  of  the  township,  for  the  use  of 
schools.     The  schools  are  the  beneficiaries. 

The  trustees  of  a  charity  have  no  authority  to  make  an  absolute 
disposition  of  the  charity  estate.  They  can  not  part  with  lands  to 
a  purchaser,  and  substitute,  instead,  the  reservation  of  a  rent.  And, 
as  the  trustees  may  not  alien  absolutely,  so  they  may  not  accom- 
plish the  same  end  indirectly,  by  demising  for  long  terms,  as  for 
999  years;  or  for  terms  of  ordinary  duration,  with  covenants  for 
perpetual  renewal:     Lewin  on  Trusts,  403. 
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A  trustee  has  no  riglit  to  alter  the  nature  of  the  trust  property, 
as  by  clianginsf  land  into  money,  or  money  into  land:  2  Tuckers' 
Com.,  457;  T  Bac.  Abr.,  158, 

The  power  of  the  trustee  over  the  legal  estate  vested  in  him 
exists  only  for  the  benefit  of  the  cestui  que  trxiat.  No  act  or  negli- 
gence of  the  former,  can  prejudice  or  narrow  the  title  of  the  latter: 
2  Tuckers'  Com.,  436,  and  the  authorities  there  cited. 

In  2  Fonblanque,  167,  the  preceding  doctrine  is  clearly  laid 
down:     See  also  3  Peters,  119. 

The  case  of  the  Toiun  of  Pawlett  v.  Clark  et  al,  9  Cranch,  292, 
is  an  authority  which  seems  to  me  to  settle  the  case  now  under 
consideration.  There  was  a  grant  by  the  crown  of  "  one  share  (of 
land)  for  a  glebe,  for  the  church  of  England,  as  by  law  estab- 
lished." Justice  Story,  in  delivering  the  opinion  of  the  court  in 
that  case,  says,  "The  glebe  could  not,  before  the  erection  of  the 
church,  be  aliened  by  the  crown,  without  their  (the 
parish's)  consent.  *Nor  after  the  erection  of  a  church,  and  [*594] 
the  induction  of  a  parson,  could  the  glebe  be  aliened,  witli- 
out  the  joint  consent  of  the  crown,  as  patron,  the  parson,  as  per- 
sona ecclesice,  and  the  parishioners  of  the  church,  as  having  a 
temporal  as  well  as  spiritual  interest;  and  thereby,  in  effect,  repre- 
senting the  ordinary,"  Again,  he  says,  "After  such  a  grant, 
executed  in  the  parson,  it  would  become  a  perpetual  inheritance  of 
the  church,  not  liable,  even  during  a  vacancy,  to  be  diverted; 
though,  by  consent  of  all  parties  interested,  viz.,  the  patron  and 
•ordinary,  and  also  the  parson,  if  the  church  be  full,  it  might  be 
aliened,  or  incumbered." 

It  has  been  contended,  by  those  who  advocate  the  other  side  of 
this  case,  that  these  school  sections  were  not  a  donation  by  the 
general  government,  but  that  the  state  purchased  them,  and  paid  a 
full  equivalent,  by  surrendering  the  right  of  taxation  of  the  lands 
sold  by  government  for  five  years;  and  that,  therefore,  the  author- 
ities above  cited,  in  relation  to  charities,  do  not  apply.  In  answer, 
I  would  say,  first,  that  the  said  lands  were  a  donation;  secondly, 
that  whether  the  state  did  or  did  not  pay  for  them,  she  accepted  of 
the  grant  in  trust,  and  can  not  pervert  the  trust. 

The  act  of  the  legislature  of  Illinois,  of  1831,  authorizing  the 
sale  of  those  lands,  was  a  clear  breach  of  trust.  Congress  origi- 
nally stood  seized  of  the  school  lands,  and  it  had  a  perfect  right  to 
deal  with  them  in  its  discretion,  by  an  absolute  sale,  or  by  a  grant 
of  them  in  trust  for  charitable  uses;  and  it  was  competent  for  con- 
gress to  make  any  state  legislature  a  trustee  to  be  seized  for  any 
charitable  use;  and  if  the  state  accepts  of  the  grant,  as  such 
trustee,  it  is  as  much  bound  to  sustain  and  execute  the  trust,  in 
good  faith,  as  any  private  individual  would  be,  in  a  like  case.  The 
members  of  a  legislature  are  as  much  bound  by  the  laws  of  moral 
obligation,  in  their  official  capacity,  as  they  are  Avhen  acting  as 
private  individuals.  The  state  cannot,  with  impunity,  violate  a 
trust.  The  sales  that  have  been  made  in  breach  of  said  trust 
would  be  adjudged  to  be  void  in  a  court  of  competent  jurisdiction. 
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William  TJiomas,  for  the  appellee: 

Actions  were  commenced  in  the  Circuit  Court,  by  the  appellee 
against  the  appellant,  upon  notes  executed  for  the  consideration 
agreed  to  be  paid  for  parts  of  a  sixteenth  section;  and  the  defence 
relied  on  was,  that  the  sale  was  void,  because  the  legislature  had 
no  power  to  authorize  such  sales.  Upon  demurrer  to  the  pleas 
making  this  question,  the  Circuit  Court  decided  the  causes  in  favor 
of  the  defendant  in  error. 

It  is  insisted  by  the  appellant  that  the  legislature  has  exceeded 
its  authority,  in  attempting  to  authorize  the  sale  of  these  sections; 
and  that,  therefore,  purchasers  are  not  bound  to  pay  for  them. 

By  the  act  of  congress,  of  the  18th  of  April,  1818,  entitled  "  An^ 
act  to  enable  the  people  of  Illinois  Territory  to  form  a  constitu- 
tion and  state  government,  and  for  the  admission  of  such 
[*595]  state  *into  the  union,  upon  an  equal  footing  with  the  origi- 
nal states,"  it  is  provided,  "  That  section  numbered  sixteen 
in  every  township,  when  such  section  has  been  sold,  or  otherwise 
disposed  of,  other  lands,  equivalent  thereto,  and  as  contiguous  as 
may  be,  shall  be  granted  to  the  state,  for  the  use  of  the  inhabitants 
of  such  township,  for  the  use  of  schools."  This  grant,  being 
accepted  by  the  state,  became  obligatory  upon  the  national  as  well 
as  the  state  government:  R.  L.,  50.  The  appellee  insists  upon 
the  following  pi'opositions: 

First.  The  legal  title  to  the  land  is  vested  in  the  state,  as  trus- 
tee, without  any  other  restriction  than  the  use  to  which  the  land 
may  be  applied; 

Second.  The  trustee  may  use  the  trust  fund  according  to  the 
wishes,  or  directions  of  the  cestui  que  use:  2  Christan's  Blac.  Com., 
328;  1  Cruise's  Dig.,  350-1;  i 

Third.  Two  estates  were  created  by  the  act  of  Congress,  viz., 
legal  and  equitable.  The  former  is  vested  in  the  state;  the  latter 
in  the  inhabitants  of  the  township.  Legislative  action  was  there- 
fore necessary,  to  reduce  the  subject  of  the  grant  into  possession, 
and  place  it  in  a  position  to  be  used; 

Fourth.  The  inhabitants  of  the  township  can  not  assemble  in 
mass  and  use,  or  direct  the  mode  of  using,  the  school  lands;  the 
power  and  right  to  use  the  lands  must  necessarily  depend  upon 
legislative  action:  The  Town  of  Pawlett  v.  Clark  et  al.,  3  Peters' 
Cond.  R.,  408;  9  Cranch,  292; 

Fifth.  The  act  of  congress  does  not  convert  the  inhabitants  of 
the  township  into  a  body  politic,  or  corporate;  nor  does  it  attempt 
to  confer  any  j^ower  of  action  upon  such  inhabitants. 

In  the  truth,  or  upon  the  assumption  of  the  foregoing  proposi- 
tions, will  be  found  the  reasons  for  the  action  of  the  legislature. 
The  first  act  on  this  subject  was  passed  22d  January,  1829.  Acta 
of  1828-9,  50.  In  passing  this  act,  the  legislature  assumed  that  the 
consent  of  congress,  as  well  as  of  the  inhabitants  of  the  township, 
was  necessarj^  before  any  sale  could  be  made;  and,  therefore,  pro- 
vision was  made  for  sales,  "so  soon  as  the  congress  of  the  United 
States  shall  assent,  and  nine-tenths  of  the  legal  voters  of  the  town- 
ship shall  petition  for  the  same.     The  second  act  was  passed  15th 
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February,  1831,'  which  provides  for  sales  without  the  assent  of 
congress,  upon  the  petition  of  three-fourths  of  the  legal  voters  of 
the  township.  The  third  act,  passed  12th  January,  1833,"  provides- 
for  selling  on  credit,  and  contains  no  other  provision. 

By  these  acts,  the  inhabitants  of  townships  are  authorized  to  con- 
sent to  a  sale  of  the  school  lands  held  in  trust  for  their  use.  Pro- 
vision is  made  for  executing  the  trust  on  the  part  of  the  state,  and 
for  using  the  money  arising  from  the  sale  of  the  trust  pro- 
perty, for  *the  support  of  schools.  Upon  the  request  of  [*596] 
the  inhabitants  of  the  township,  the  lands  are  sold;  the 
purchaser  obtains  a  patent  from  the  state,  which  the  law  declares, 
"  shall  completely  vest  in  the  purchaser,  or  purchasers,  a  sure,  per- 
fect and  absolute  title." 

Upon  the  foregoing  premises,  the  appellee  insists  upon  the  fol- 
lowing propositions: 

Mrst.  That  the  state,  and  the  inhabitants  of  the  township  are 
bound  and  concluded,  by  action  under  the  laws;  that  the  state  can 
not  make  or  repeal  patents;  and  that  the  inhabitants  of  the  town- 
ship can  not  act  in  the  premises,  except  by  authority  of  the  state. 

iSecotid.  The  rights  of  purchasers  under  the  law,  can  not  be 
divested,  or  impaired  by  any  act  of  the  legislature,  or  the  inhabi- 
tants of  the  township,  or  of  both  together,  because  both  are  con- 
cluded by  their  action. 

Third.  Where  two  estates  exist  in  different  persons  competent 
to  contract,  the  whole  estate  will  pass,  and  become  united,  by  a 
conveyance  of  the  parts  to  one  person:  Douglass,  771-2;  2 
Christan's  Blac.  Com.,  177;  2  Burr.,  1898. 

Fourth.  Assuming  that  the  state  is  bound  and  concluded  by  its 
own  action  in  the  premises,  the  purchaser  of  the  sixteenth  section 
acquires  the  legal  title;  and  admitting  that  subsequent  inhabitants 
of  a  township  are  not  concluded  by  the  acts  of  their  pi-edecessors, 
still  the  purchaser  stands  in  the  place  of  the  state,  and  holds  the 
land  subject  to  the  same  use  for  which  the  state  holds  it;  and  whilst 
he  is  permitted  to  enjoy  the  benefits  of  his  purchase,  he  can  not 
withhold  from  the  township  the  purchase  money.  And  this  view 
of  the  subject  shows  that  the  remedy  of  the  appellant  (if  any  he 
has)  is  in  a  court  of  equity. 

Fifth.  The  legal  existence  of  the  inhabitants  of  townships 
depends  upon  legislation.  They  can  neither  do  nor  suffer  any  act, 
without  authority  from  that  department;  and  this  case  is  now  pre- 
sented before  the  court,  in  which  the  attempt  is  made  to  place  them 
in  a  position  to  lose  the  land  granted  for  their  use,  as  well  as  the 
price  agreed  to  be  paid  for  it  by  purchaser.  The  legal  title  to  the 
land  being  vested  in  the  purchaser,  he  can  not  defend  in  this  court: 
Jackson  v.  Van  Dalfsen,  5  Johns.,  43;  14  Johns.,  415. 

Sixth.  If  the  defense  be  regarded  as  resting  upon  the  ground 
that  the  notes  were  given  without  consideration,  the  facts  stated 
disprove  this  assumption.  If  it  rests  upon  the  ground  of  failure  of 
consideration,  the  answer  to  this  view  of  the  subject  is,  that  the 

I  Laws  of  1880-1.  s  R.  L  ,  566;  Gale's  Stat.,  633. 
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notes  were  given  to  a  third  party;  and  that  the  second  party  is 
liable  upon  the  warranty  in  the  patent,  in  case  the  land  is  lost. 
The  liability  of  the  state  npon  the  covenant  contained  in  the  patent, 
is  a  continuing  consideration  for  the  promise  to  pay  the  purchase 
money;  and  whilst  this  liability  exists,  the  plea  of  failure  of  con- 
sideration can  not  be  sustained:  Young  v.  Tviplett,  5  Littell,  247; 
Snyder  v.  Lnframholse,  Breese,  268;  Kelson  v.  Fry,  4  Bibb., 
493;    3  J.  J.  Marshall,  112;   Greenle&f  v.  Cooke,  4  Peter's  Cond. 

R.,  8. 
[^SQ'?]  *  Seventh.  The  state  is  interested  in  the  event  of  this  suit, 
and  is  a  necessary  party  to  the  case  in  which  the  questions 
involved  are  decided;  and  the  court  will  not  decide  upon  the  riglits 
of  the  state  any  more  than  it  would  upon  the  rights  of  an  indi- 
vidual, without  affording  an  opportunity  of  defence  or  hearing: 
The  Peoi^le  v.  Forquer,  Breese,  68;  14  Johns.,  415. 

Upon  a  consideration  of  all  the  questions  presented  in  the  case, 
the  appellee  insists  that  the  law  of  the  case  is  with  the  appellee; 
that  the  appellant  can  have  no  relief  in  a  court  of  law;  and  in  a 
case  between  the  school  commissioner  and  purchaser,  if  the  pur- 
chaser is  entitled  to  relief,  he  can  only  obtain  it  in  a  court  of  equity, 
where  the  state,  as  well  as  the  inhabitants  of  the  township,  can  be 
made  parties. 

In  reply  to  the  argument  of  the  appellant,  the  appellee  insists 
upon  the  following: 

First.  That  the  grant  of  the  sixteenth  sections  can  not  be  con- 
sidered as  a  charitable  donation,  because  the  United  States  received 
a  fair  equivalent  in  the  exemption  of  the  public  lands  from  taxa- 
tion, before,  and  for  five  years  after,  the  sale. 

Second.  The  United  States  retained  no  right,  and  does  not  pos- 
sess the  power  to  control  the  action  of  the  state,  in  relation  to  the 
manner  of  using  the  lands  granted. 

Third.  The  principles  of  law  applicable  to  chai'ities  and  dona- 
tions for  charitable  uses,  have  no  application  to  this  case. 

Fourth.  Admitting  that  the  lands  were  donated,  and  without 
any  pecuniary  consideration,  the  United  States  has  not  reserved 
any  power  to  control  the  subjects  of  the  grant,  or  the  action  of  the 
trustee;  and  without  such  reservation,  that  government  has  no 
power  over  either,  except  such  as  necessarily  results  from,  or  is 
implied  in,  the  nature  of  the  trust. 

Fifth.  To  admit  the  power  of  the  United  States  to  control  the 
state  on  the  subject  of  the  grants,  would  be  equivalent  to  an  admis- 
sion of  the  power  of  that  government  to  control  one  tliirty-sixth 
part  of  the  soil  of  the  state,  to  the  exclusion  of  the  state  author- 
ities. 

Sixth.  The  national  government  has  not  the  power  to  act  in 
reference  to  the  trustee,  or  the  subject  of  the  trust,  which  donors 
for  charitable  uses  in  England  have;  and  to  place  the  United  States 
in  this  position,  with  reference  to  the  state,  and  these  lands,  would 
be  subversive  of  the  sovereignty  and  independence  of  the  state. 

Seventh.  The  court  can  not,  and  will  not,  construe  the  grant  as 
contended  for  by  the  appellant,  for  two  reasons:  first,  such  con- 
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fitruction  is  not  necessary  to  the  execution  of  the  trust;  secondly, 
by  such  construction  the  execution  of  the  trust  can  not  be  enforced 
because  of  the  defect  of  power  in  the  national  government,  or  any 
of  its  departments,  or  in  the  courts  of  the  state,  to  compel  the 
legislative  department  to  act  upon  the  subject. 

Eighth.  According  to  the  notions  advanced  here,  we  have  what 
is  equivalent  to  a  perpetual  corporation  in  every  township 
in  the  *state,  created  by  the  national  government,  and  con-  [*598] 
trolling,  with  the  aid  of  that  government,  one  thirty-sixth 
part  of  the  territory  of  the  state.  It  is  insisted  that  the  national 
government  has  no  power  to  create  or  maintain  any  such  corpora- 
tion. 

Ninth.  Tlie  argument  attempted  to  be  drawn  from  the  action  of 
congress,  with  reference  to  the  sixteenth  sections  in  Ohio  and 
Indiana,  is  not  sustained  by  that  action,  because,  in  both  acts,  the 
right  of  the  inhabitants  of  the  township  to  direct  the  sale  is 
expressly  recognized,  and  the  sale  is  authorized  to  be  made,  upon 
obtaining  their  consent,  in  such  manner  and  form  as  the  legislatures 
of  the  states  may  direct. 

Tenth.  If  it  be  true,  as  is  contended,  that  the  grant  creates  a 
perpetual  use  in  the  land  in  behalf  of  schools;  that  neither  the  state 
nor  the  inhabitants  of  the  township  are  to  be  regarded  as  the 
cestui  que  trust,  but  that  the  schools  are,  then  no  act  of  congress,  or 
of  the  legislature  of  the  state,  or  of  both,  can  authorize  a  sale  upon 
request  of  the  inhabitants  of  the  township;  and  the  acts  of  congress 
with  reference  to  Ohio  and  Indiana  are  nugatory  and  void. 

James  A.  3IcJDougall,  for  the  appellant,  relied  upon  the  follow- 
ing jDoints  and  authorities: 

1.  The  nature  of  the  grant  by  congress  and  its  terms.  First 
reservation  of  school  lands  by  congress:     Dickens'  Land  Laws,  13. 

Proposition  authorizing  Illinois  to  form  a  state  government,  and 
offering  to  donate  lands  for  the  use  of  schools,  for  the  free  accept- 
ance or  rejection  of  the  state;  if  accepted,  to  be  obligatory  on  both 
the  state  and  general  government:     Dickens'  Land  Laws,  301. 

Ordinance  of  the  convention  accepting  the  proposition,  not  to 
be  revoked  without  the  consent  of  the  United  States:  Gale's  Stat., 
38;  R.  L.,  50.  This  shows  a  contract  of  the  force  of  fundamental 
law,  creating  the  state  of  Illinois  a  trustee  of  the  sixteenth  section, 
for  the  use  of  schools,  wherein  the  United  States  is  donor,  the  state 
the  trustee,  and  a  charity  in  each  township,  the  cestui  que  trust. 

2.  The  nature  of  the  trust  estate  created,  and  the  power  of  the 
trustee. 

Bacon  defines  the  properties  of  a  use  to  be  pernancy  of  profits, 
execution  of  estates,  and  defense  of  the  title.  A  use  is  a  trust 
reposed  in  the  terre-tenant,  that  he  will  take  the  profits  and  perform 
the  intent  of  the  proffer:     Willis,  57;  Cornish,  15. 

A  charitable  use  has  pernancy  of  proofs,  and  defense  of  the  title, 
but  not  execution  of  estates. 

No  trustee  that  holds  for  the  benefit  of  himself  and  others,  has 
the  Jus  cUsponendi  :     Lewin  on  Trusts,  486. 
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Trustees  of  charities  have  no  power  of  alienation:     Lewin  on 
Trusts,  403. 
[*599]        *They  may  not  grant  long  leases:  Lewin  on  Trusts,  407; 
Ambler,  201;  or  leases  with  perpetual  renewal:     10  Vesev, 
557-8. 
They  can  not  change  the  nature  of  the  trust  estate.     General 
description  of  eleemosynary  institutions  of  this  class:     2  ^tory's 
Eq.,  242;  Ambler,  242;  7  Bac.  Abr.,  153;  12  Mass.,  575-6. 

3.  The  grantors  of  a  charity  have  a  right  of  direction  to  see  that 
the  trust  estate  is  properly  applied;  therefore  the  United  States 
must  be  consulted;  "  ckjus  est  dare,  ejus  est  disponere:''''  3  Peters' 
Cond.  R.,  421,  Case  of  the  Town  of  Pavilett;  Dickens'  Land  Laws, 
406,  Ohio,  443,  Indiana,  491,  Missouri,  491,  Illinois,  authorized  to 
sell  saline  lands;  Ills.  Stat.  1829,  150;  Ihid,  1831,  172;  Tennessee 
Land  Laws,  14;  Tenn.  Stat,  of  1825,  132;  Tenn.  Stat,  of  1826-7, 
47,  645  note. 

4.  The  act  of  sale  by  the  patron  and  trustee,  must  be  joined  by 
the  cestui  que  t'rust.  It  required  the  crown  as  patron,  the  parson  as 
person  ecclesice,  and  the  ordinary  as  having  charge  of  the  interest 
of  the  church  or  charity,  to  convey  the  lands  of  the  church.  It 
required  the  patron,  the  trustees,  and  the  continuing  charity  as 
guardian  of  charities,  to  grant  the  estate  of  an  ordinary  charity: 
The  Case  of  the  Town  of  Pawlett. 

5.  In  this  case  the  cestui  que  use  can  not  act  themselves;  they 
are  the  beneficiaries  of  a  perpetual  and  continuing  charity;  a  part 
of  them  will  be  in  existence  perhaps  in  future  centuries. 

6.  The  ordinary  rule  is,  that  a  person  purchasing  without  notice 
of  a  trust,  when  the  trust  was  concealed,  takes  a  good  title.  If  he 
has  notice,  he  is  charged  with  the  trust:     Story's  Eq.,  507. 

7.  The  question  as  to  the  operative  nature  of  the  estate  granted, 
whether  void  for  want  of  person  beneficiary:  Coggleshall  et  al., 
Trustees,  etc.,  o.  Pelton,  7  Johns.  Ch.  R.,  294;  Attorney- General  v. 
Clark,  Ambler,  422;  3  Peters'  Cond.  R.,  418-9,  Toion  of  Paxolett 
Case,  6  Paige,  649;  Potter  v.  Chapin,  overrules  the  case  of  Hunfs 
Ex'rs.,  2  Peters,  556;  3  Peters,  99;  7  Paige,  79. 

The  statute  of  Elizabeth  was  only  a  re-enactment  of  the  previ- 
ous law,  etc.:     7  Paige,  79,  80, 

John  J.  Hardin,  for  the  appellee: 

The  conveyance  of  the  sixteenth  sections  to  the  state  is  either  a 
grant  upon  consideration  received  by  the  United  States  govern- 
ment, or  it  is  a  donation  for  the  benefit  of  the  inhabitants,  which 
the  state  holds  as  trustee,  and  therefore  can  not  sell. 

First.  Suppose  the  state  holds  it  as  trustee,  then  the  inhabitants 
must  be  the  cestui  que  trust,  the  schools  being  neither  a  body  cor- 
porate or  politic;  and  being  merely  a  means  of  benefit  to  the 
inhabitants  of  the  townships,  can  not  be  the  cestui  que  trust. 

The  trustee  may  sell  the  trust  estate  with  the  assent  of  the  cestui 
que  trust:     2  Cruise's  Dig.,  488. 

The  inhabitants  can  not  meet  in  a  body  and  act,  and 
[*600]    there   must  *be  legislative  action  first,    before  they   can 
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legally  act:     Toion  of  PawUtt  v.  Clark  et  al.,  3  Peters'  Cond.  R., 
408,  423-4, 

The  legal  estate  being  in  the  state,  as  trustee,  and  the  equitable 
estate  in  the  inhabitants,  and  both  assenting  to  tlie  sale  before  it 
was  made,  authorizing  their  agent,  the  school  commissioner,  to  sell 
for  them,  all  the  estates  have  merged  in  the  purchaser;  the  title  is 
perfect:  Douglass,  771:  3  Burr.,  1898;  2  Blac.  Cora.,  177;  7  Bac. 
Abr.,  154,  note. 

The  powers  of  trustees:  Trustee  may  convey  to  a  bo7ia  fide 
purchaser,  without  notice,  so  as  to  bar  the  cestui  que  trust:  7  Bac. 
Abr.,  185;  2  Cruise's  Dig.,  489. 

Duties  of  a  trustee:     2  Story's  Eq.,  510;  2  Cruise's  Dig.,  488. 

Cestui  que  trust  hath  jus  hahendi  et  jus  dlspo7iendi:  7  Bac.  Abr.,^ 
185;  2  Cruise's  Dig.,  488;  Lewin  on  Trusts,  487. 

The  two  estates  form  a  fee  simple  estate.  Both  uniting,  they 
can  always  alienate  their  estate.     4  Kent's  Com.,  5. 

When  a  thing  is  given  or  granted,  the  law  gives  impliedly  what- 
ever is  necessary  for  the  taking  and  enjoying  the  same:  11  Peters, 
617;  Coke  Lit.,  56  a;  11  Peters,  646-7;  1  ^Cruise's  Dig.,  66,  sec. 
49. 

When  the  use  is  granted,  everything  is  granted  by  which  the 
grantee  may  have  and  enjoy  the  use:  11  Peters,  630;  1  Saund., 
321,  323,  note  6. 

The  grant  by  congress  passes  an  estate  in  fee:  3  Peters'  Cond. 
R.,  423. 

Second.  The  purchasers  have  no  right  to  make  this  defense; 
because  they  hold  by  purchase  all  the  title  of  the  state,  which  is 
the  legal  estate.  They  also  have  obtained  possession  under  their 
sales,  and  have  received  a  partial  consideration.  They  have  also 
received  a  deed  with  covenants  of  warranty  from  the  state.  These 
constitute  a  sufficient  consideration  to  support  the  px'omise  in  the 
notes  sued  on.  Young  v.  Trlplett,  5  Littell,  247;  Snyder  v. 
Laframboise,  Breese,  268;  Kelson  v.  Fry,  4  Bibb.,  493;  3  J.  J. 
Marshall,  112;  Greenleaf  v.  CooJce,  4  Peters'  Cond.  R.,  8;  16 
Johns.,  267;  20  Johns.,  15. 

The  state  and  the  inhabitants  are  both  parties  in  interest,  and  to 
decide  this  case  against  the  validity  of  the  sales,  affects  the  rights 
of  the  state  on  its  warranty,  and  the  rights  of  the  inhabitants  to 
the  price  of  the  land;  and  this  court  will  not  decide  in  such  case  at 
law.  The  defense,  therefore,  is  in  equity  (if  at  all),  where  all  par- 
ties can  be  heard:      7Vie  People  v.  Forquer,  Breese,  68. 

The  sale  is  not  void,  but  voidable  (upon  the  supposition  of  the 
vested  interest  in  the  inhabitants),  and  the  cestui  que  trust  may 
never  object  to  the  sale,  and  thereby  the  title  will  be  perfected  by 
the  lapse  of  time:  5  Johns.,  43;  14  Johns.,  415;  2  Cowen,  195; 
Lewin  on  trusts,  641-2. 

Tliird.     A  trustee   (though  not    generally  thereto   authorized) 
may  change  the  nature  of  the  trust  estate,  if  it  is  mani- 
festly for  the  *advantage  of  the  cestui  que  trust:     7  Bac.    [*601] 
Abr.,   154;    1  Vesey,   461;    Ambler,  370,   417;    Lewin  on 
Trusts,  404;  2  Story's  Eq.,  242. 
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If  the  state,  by  its  acts,  has  injured  or  destroyed  the  trust  estate, 
it  is  liable  to  the  cestui  que  trust:  2  Cruise's  Dig.,  496;  Lewis  on 
Trusts,  686.  And  it  may  make  such  arrangement  with  the  inhab- 
itants, etc.,  to  avoid  difficulty,  and  the  purchaser  would  then  be 
uninterrupted. 

Tliis  case  (based  upon  the  foregoing  supposition)  is  virtually 
decided  in  the  case  of  Tow?i  of  Paxolett  v.  Ckwk.  3  Peters'  Cond. 
R.,  413.  It  is  there  held  that  the  state  (the  grantor),  with  the 
assent  of  the  town  (the  cestui  que  trust  by  operation  of  law),  may 
alien  or  encumber  the  trust  estate. 

The  general  government  has  not  reserved  the  right  to  act  as  a 
visitor,  and  inspect  the  management  of  trust  funds  by  the  state, 
and  no  such  authority  can  be  implied;  as  it  Avould  vest  a  super- 
visory power  in  the  general  government  over  one  thirty-sixth  part 
of  Illinois,  to  the  exclusion  of  the  state  authorities.  This  is  inad- 
missible. 

Fourth.  Townships  are  incorporated  by  act  of  1833.  Suit  is  by 
school  commissioner,  or  their  agent,  and  for  their  use,  on  notes 
payable  to  him.  Now  a  debtor  of  a  corporation  can  not  set  up  as 
defense  to  his  note,  that  there  is  no  such  corporation:  6  Cowen, 
23;  9  Wend.,  382;  8  Wend.,  645;   14  Johns.,  245. 

It  follows,  therefore,  that  a  school  commissioner,  acting  as  trus- 
tee for  the  incorporated  township,  should  be  protected  in  his  right 
to  recover,  until  the  corporation  is  dissolved  by  order  of  court,  or 
sales  are  set  aside  upon  a  hearing  of  all  the  parties  in  interest. 

But  I  hold  the  state  does  not  hold  as  a  trustee,  according  to  the 
common  law  doctrine  of  trust  estates: 

First.  Because  courts  of  equity  have  exclusive  jurisdiction  over 
trusts,  and  make  orders  to  force  trustees  to  carry  out  the  trust:  2 
Story's  Eq.,  230. 

A  court  of  equity  never  wants  a  trustee;  this  is  a  rule  without  an 
exception:     2  Story's  Eq.,  240. 

The  above  rules  never  can  operate  on  the  state;  for  the  state  is  a 
sovereign,  and  can  not  be  compelled  to  act  as  a  trustee:  1  Cruise's 
Dig.,  365. 

The  state  can  not  be  sued,  and  the  trust  would  fall,  if  the  usual 
principles  of  law  in  regard  to  trusts  prevail. 

The  general  government  never  reserved  a  right  of  visitation,  as 
is  usual  in  cases  of  charitable  bequests;  and  without  such  reserva- 
tion no  such  right  will  be  implied  in  this  case.  If  it  were  so,  then 
congress,  by  its  visitatorial  power,  would  control  one  thirty-sixth 
part  of  the  territory  of  the  state. 

The  state,  being  a  sovereign  state,  could  not  submit  to  such 
terms. 

Again:  the  inhabitants  could  not,  and  never  can,   act  legally 

without  the  direction  and  legislative  action   of  the  state, 

[*602]    Avhich  is  *the  supposed  trustee.     So  that   this  case   would 

present  the  anomaly,  in  trust  cases,  of  a  trustee  who  could 

prevent  his  cestui  que  trust  from  ever  asserting  his  rights. 

For  these  reasons: 
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1.  That  the  state  is  a  sovereign,  and  can  not  be  sued  or  com- 
pelled to  execute  a  trust. 

2.  The  courts  of  chancery,  which  have  exclusive  jurisdiction  in 
cases  of  trust,  can  not  enforce  this  trust. 

3.  Because  another  trustee  can  not  be  appointed  in  case  the  state 
refuses  to  execute  the  trust,  or  misuses  the  trust  funds. 

4.  Because  no  visitatorial  power  has  been,  or  could  be  exercised, 
or  reserved  by  the  general  government  in  this  case. 

5.  Because  the  state,  the  ti'ustee,  can  forever  prevent  the  action, 
by  suit,  of  the  inhabitants  of  the  townships,  the  cestui  que  trust. 

I  hold  that  the  above  legal  positions,  which  apply  to  this  case, 
being  wholly  incompatible  Avith  trust  estates,  it  therefore  neces- 
sarily follows,  that  the  grant  or  bequest  of  the  sixteenth  sections, 
is  not  a  trust  estate  subject  to  the  usual  laws  regulating  trusts. 

Second.  It  is  not  clear,  from  the  terms  of  the  ordinance,  that  it 
was  "the  object  and  intent  to  create  a  trust,"  which  is  always  nec- 
essary to  create  a  trust:     Willis  GS5;  2  Story's  Eq.,  243. 

The  interest  which  the  state  holds  is  a  fee  simple  absolute  estate, 
subject  only  to  the  condition  that  the  state  Avould  act  in  good  faith, 
in  appropriating  the  sixteenth  sections  to  the  use  of  schools  in  the 
townships. 

In  its  terras  it  is  a  grant  to  the  state.  A  grant  purports  to  con- 
vey a  fee  simple  absolute:     2  Peters'  Cond.,  R.,  321. 

The  government  has  received  a  consideration  for  the  grant. 
There  are  1,007,980  acres  in  the  sixteenth  sections  in  Illinois,  which 
at  $1.25,  would  bring  the  government  $1,259,975.  There  are 
32,000,000  acres  saleable  land  in  Illinois.  Supposing  the  average 
valuation  assessed,  during  the  live  years  it  is  exempt  from  taxation, 
to  be  $3  per  acre,  and  that  fifty  cents  on  the  valuation  of  each  Si  00 
Avorth  of  property,  would  be  the  average  tax  on  such  lands  for 
state  and  county  purposes,  it  would  be  $480,000  per  year,  which 
the  state  loses  by  the  exemption.  In  five  }''ears,  this  would  amount 
to  $2,400,000,  which  is  more  than  the  congress  price  of  the  whole 
sixteenth  sections  in  the  state. 

Congress  obtained  for  the  purchasers  of  its  lands  this  exemption, 
and  therefore  it  is  a  sufficient  consideration  for  the  grant;  for  a 
consideration  is  either  a  profit  to  the  seller,  or  a  loss  to  the  pur- 
chaser. Besides,  it  obtained  the  agreement  of  the  state  never  to 
tax  non-residents'  lands  higher  than  lands  of  citizens  of  the  state, 
which  is  an  additional  consideration. 

The  grant  of  the  saline  lands  is  nearly  in  the  same  words,  and 
the  state  would  have  had  the  power  to  sell  these  lands,  except  for 
the  proviso  inserted  in  the  grant  of  saline  lands. 

The  state  has  exercised  its  discretion  in  ordering  the  sales 
of  *the  sixteenth  sections,  by  the  consent  of  three-fourths  of   [*603] 
the  inhabitants  of  the  township,  and  the  funds  are  appropri- 
ated to  their  use.     There  is,  therefore,  no  right  of  complaint  that 
the  trust  funds  have  been  misapplied. 

If,  however,  it  was  a  gift,  and  not  a  grant,  on  consideration,  still 
it  is  binding  between  donor  and  donee,  and  third  parties  can  have 
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no  right  to  interpose,  unless  they  are  creditors,  etc. :  4  Kent's  Com., 
462. 

This  court  should  hesitate  to  decide  these  sales  void,  when 
320,000  acres  of  the  best  land  of  the  sixteenth  sections  have  been 
sold,  for  which  the  purchasers  hold  warranty  deeds  from  the  state. 
The  amount  of  $1,000,000  now  devoted  to  school  purposes,  will  be 
lost,  if  this  sale  is  declared  void. 

This  question  is  decided  by  the  act  of  congress,  passed  at  its  pre- 
sent session,  legalizing  the  sales  already  made. 

By  this  act,  and  the  previous  action  of  the  state  and  inhabitants 
of  the  townships,  the  legal  title  of  the  state,  the  equitable  title  of 
the  inhabitants  of  the  townships,  and  the  release  and  confirmation 
of  the  general  government,  the  grantor  or  donor,  vest  in  the  pur- 
chaser, and  no  encumbi-ance  hanging  over  the  land,  the  title  is 
perfect. 

Semplb,  Justice,  delivered  the  opinion  of  the  court: 

This  was  an  action  on  a  promissory  note.  The  facts,  as  they 
appear  on  the  record,  show  that  the  note  was  given  for  the  pur- 
cliase  of  a  part  of  section  numbered  sixteen,  in  township  number 
one  north,  range  number  five  west  of  the  third  principal  meridian, 
in  the  county  of  Clinton,  sold  by  the  appellee,  as  school  commis- 
sioner of  Clinton  county,  under  and  by  authority  of  an  act  of  the 
legislature  of  the  state  of  Illinois,  authorizing  the  sale  of  the  six- 
teenth section.  The  Circuit  Court  gave  judgment  for  the  plaintiff 
below,  for  the  amount  of  the  note,  and  twenty  per  cent  interest 
thereon.  To  reverse  this  judgment,  the  case  is  now  brought  to 
this  court  by  appeal. 

It  is  insisted  on  the  part  of  the  appellant,  that  the  legislature  had 
no  power  to  order  a  sale  of  the  sixteenth  section;  that  the  pur- 
chaser acquired  no  title  by  virtue  of  such  sale,  and  that,  con- 
sequently, there  was  no  consideration  for  the  note. 

This  court  is  of  opinion  that  the  legislature  had  full  power  and 
authority  to  authorize  a  sale  of  the  land,  and  that,  consequently, 
there  was  a  good  and  valuable  consideration  for  the  note. 

The  act  of  the  22d  January,  1829,  provides,  that  whenever  the 
assent  of  the  general  government  should  be  obtained,  and  on  the 
petition  of  nine-tenths  of  the  inhabitants  of  any  township,  the  school 
commissioner  should  proceed  to  sell  the  lands  contained  in  section 
number  sixteen,  or  other  lands  selected  in  lieu  thereof,  for  school 
purposes,  in  such  township. 

Tile  act  of  the  15th  February,  1831,  provides,  "That  the 
[*604]  county  *commissioners'  court  of  each  and  every  organized 
county,  shall,  at  any  regular  term,  proceed  to  select  and 
appoint  the  commissioner  for  the  county,  and  require  bond,  or  bonds, 
as  stipulated  in  the  act  of  the  22d  January,  1829,  to  which  this  is 
an  amendment;  and  that  all  other  provisions  and  stipulations  in 
said  act  shall  be  carried  into  effect,  sales  made,  and  patents  issued, 
as  fully  as  if  government  had  assented  to  the  sale;  and  that  the 
sales  made  as  aforesaid,  shall  be  valid,  provided  that  no  land  shall 
be  sold,  unless  petitioned  for,  as  pointed   out  in  the  act  hereby 
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amended,  by  three-fourths  of  the  white  male  inhabitants  in  the 
township,  over  twenty-one  years  of  age;  and  provided  also,  that  no 
sale  of  such  lands  shall  be  made  in  any  township,  unless  the  same 
contains,  at  least,  fifty  white  inhabitants." 

The  act  of  the  12th  January,  1833,  authorized  the  lands  aforesaid 
to  be  sold  on  a  credit  of  one,  two,  and  three  years,  etc. 

These  acts  fully  authorize  the  sale  of  the  sixteenth  section  in 
certain  townships;  and  that,  for  apart  of  which,  the  note  in  ques- 
tion was  given,  was  one  of  them.  But  it  is  contended  that  the 
state  legislature  had  no  power  or  authority  to  pass  any  law  autho- 
rizing the  sale  of  sections  sixteen;  that  the  inhabitants  of  the  several 
townships,  in  which  such  lands  are  situated,  acquire  a  vested  right 
in  them,  for  the  purposes  specified  in  the  acts  of  congress,  and  that 
no  subsequent  legislation  would  divert  that  right.  The  several  acts 
of  the  state  legislature,  authorizing  the  sales,  are  said  to  be  entirely 
void,  and  that  this  court  is  bound  to  treat  them  as  a  nullity,  in  the 
decision  of  this  question. 

When  the  validity  of  an  act  of  the  state  legislature  is  called  in 
question,  and  esi^ecially  when  it  is  contended  that  it  is  void,  because 
it  conflicts  with  an  act  of  congress,  it  is  proper  to  inquire  into  the 
sources  from  whence  the  two  governments  derive  their  powers. 
This  is  a  matter  of  great  importance.  It  is  a  question  of  law,  as  well 
as  of  politics.  If  a  law  of  a  state,  and  a  law  of  the  United  States 
eonflict,  it  does  not  necessarily  follow  that  the  law  of  the  state  must 
yield.  There  is  no  subserviency,  no  inferiority  on  the  part  of  the 
state  government,  which  would  render  the  state  law  void.  On  the 
contrary,  the  act  of  congress  might  be  void,  and  that  of  the  state 
valid.  The  government  of  the  United  States  is  one  of  delegated 
powers,  derived  from  the  states.  That  government  can  do 
nothing,  the  power  to  do  which  is  not  expressly  delegated,  or 
necessarily  implied  from  the  powers  delegated.  These  powers  are, 
and  ought  to  be,  for  general  purposes,  relating  to  the  whole  union. 
When  acting  within  these  powers,  the  acts  of  congress  are  neces- 
sarily paramount  to  any  state  law,  because  each  state  has  yielded 
that  power,  by  a  compact  with  the  other  states,  which  compact  can 
not  be  violated,  without  a  violation  of  good  faith.  But  as  the  pow- 
ers not  delegated  are  reserved  to  the  state,  it  follows,  that  as  a  state 
is  sovereign,  and  unlimited  in  its  legislative  acts,  it  can  pass  any 
law  whatever,  that  is  not  prohibited  by  the  constitution 
of  the  *United  States,  or  of  this  state.  It  is,  therefore,  [*605] 
never  necessary  to  inquire  whether  a  state  legislature  pos- 
sesses the  power  to  do  an  act  or  not.  The  inquiry  should  be,  is  the 
act  prohibited  ?  If  not  prohibited,  the  power  necessarily  exists 
among  those  general,  universal,  and  absolute  powers,  which  every 
government  must  have  to  make  laws  for  the  regulation  of  society, 
and  the  disposition  of  every  thing  belonging  to,  or  connected  witli 
the  state. 

The  ordinance  passed  20th  May,  1785,  is  relied  on  as  first  vesting 
the  right  in  the  several  townships  to  the  sixteenth  section.  The' 
words  of  the  ordinance  that  relate  to  the  subject  are  these:  "There 
shall  be  reserved  the  lot  number  sixteen,  of  every  township,  for  the 
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maintenance  of  public  schools  within  the  said  township;  also, 
one-third  part  of  all  gold,  silver,  lead,  and  copper  mines,  to  be  sold,, 
or  otherwise  disposed  of,  as  congress  shall  hereafter  direct." 

The  object  of  passing  this  ordinance  was,  as  stated  in  the  title  of 
the  ordinance,  "to  ascertain  the  mode  of  disposing  of  lands  in  the 
western  territory."  The  reservation  of  the  lot  number  sixteen, 
and  of  the  mines,  was  a  mere  direction  as  to  what  should  be  sold, 
and  what  should  not  be  sold.  By  a  strict  construction  of  the  sen- 
tence, as  it  stands  in  the  ordinance,  the  words  "  to  be  sold,  or  other- 
wise disposed  of,  as  congress  shall  hereafter  direct,"  might  be 
applied  to  the  reservation  of  the  lot  number  sixteen,  as  well  as  to 
the  mines.  This  construction  would  leave  the  entire  reservation 
under  the  control  of  congress.  But  supj^ose  that  the  reservation 
of  the  sixteenth  section  was,  by  the  ordinance,  a  distinct  reserva- 
tion from  that  of  the  mines  ?  yet  I  can  not  conceive  it  to  be  possi- 
ble that  an  act  of  congress  reserving  certain  lands  from  sale,  for  a 
particular  purpose,  should  be  such  a  law  as  could  not  be  altered,  or 
modified,  by  the  same  power  that  made  it.  It  was  not  a  compact 
with  any  other  power,  government,  or  person,  whatever.  Neither 
the  passage  nor  repeal  of  it  was  required  or  prohibited,  by  any  con- 
stitution or  paramount  law.  There  was  no  government  of  the 
state,  or  territory,  nor  any  inhabitants  of  the  township,  to  take  the 
lands  for  the  use  of  schools,  as  specified  in  the  ordinance,  and  the 
government  of  the  United  States  itself  had,  at  that  time,  but  an 
imperfect  and  doubtful  state  of  existence.  The  ordinance  docs  not 
import,  on  its  face,  to  be  a  compact.  The  term  compact  necessarily 
implies  parties  consenting  on  both  sides.  Congress  could  not  make 
a  compact,  unless  there  had  been  a  state,  or  other  corporation,  or 
person  capable  of  agreeing  to,  or  dissenting.  This  state  could  not, 
at  that  time,  consent  to  such  a  compact,  and  it  has  never  since  con- 
sented. To  suppose  that  such  an  ordinance,  made  at  such  a  time, 
and  under  such  circumstances,  could  have  such  binding  powers, 
as  to  fix  in  persons,  not  then  in  existence,  a  vested  and  irrevocable 
right  to  lands,  is,  in  my  opinion,  utterly  untenable. 

The  true  foundation  of  the  right  of  the  state  to  section  sixteen 
in  every  township,  is  to  be  found  in  the  act  of  congress,  entitled 
"  An  act  to  enable  the  people  of  the  Illinois  Territory  to 
[*606]  form  a  *constitution  and  state  government,  and  for  the 
admission  of  such  state  into  the  union,  on  an  equal  footing 
with  the  original  states."  Approved  18th  April,  1818.  That  act, 
among  other  things,  provides,  '*  That  section  numbered  sixteen  in 
every  township,  and  when  such  section  has  been  sold,  or  otherwise 
disposed  of,  other  lands  equivalent  thereto,  and  as  contiguous  as 
may  be,  shall  be  granted  to  the  state,  for  the  use  of  the  inhabitants 
of  such  township,  for  the  use  of  schools."  This  was  one  of  the 
propositions  offered  to  the  convention  of  the  said  territory  of  Illi- 
nois, when  formed,  for  their  free  acceptance  or  rejection;  which,  if 
accepted  by  the  convention,  "  shall  be  obligatory  upon  the  United 
States,  and  the  said  state."  The  act  then  goes  on  to  make  three 
other  propositions:  one  giving  to  the  state  certain  salt  springs; 


SPEINGFIELD.  606 


Bradley  v.  Case. 


another  giving  five  per  cent  on  the  net  proceeds  of  the  sales  of 
public  lands;  and,  lastly,  one  entire  township  of  land,  etc. 

These  propositions  Avere  subject  to  conditions  as  follows: 

"  Provided  always,  that  the  four  foregoing  propositions,  herein 
offered,  are  on  the  conditions,  tliat  the  convention  of  the  said  state 
shall  provide,  by  an  ordinance  irrevocable,  without  the  consent  of 
the  United  States,  that  each  and  every  tract  of  land  sold  by  the 
United  States,  from  and  after  the  first  day  of  January,  1819,  shall 
remain  exempt  from  any  tax  laid  by  order,  or  under  any  authority 
of  the  state,  whether  for  state,  county,  or  township,  or  any  other 
purpose  whatever,  for  the  teim  of  five  years  from  and  after  the 
day  of  sale;  and  further,  that  the  bounty  lands  granted,  or  here- 
after to  be  granted,  for  military  services  during  the  late  war,  shall, 
while  they  continue  to  be  held  by  the  patentees,  or  their  heirs, 
remain  exempt  as  aforesaid,  from  all  taxes,  for  the  term  of  three 
years  from  and  after  the  date  of  the  patents,  respectively;  and  that 
all  the  lands  belonging  to  the  citizens  of  the  United  States,  residing 
without  the  said  state,  shall  never  be  taxed  higher  than  lands 
belonging  to  persons  residing  therein." 

These  propositions,  with  the  foregoing  conditions,  were  accepted 
by  the  convention  that  formed  our  constitution,  and  a  solemn  ordi- 
nance passed  by  said  convention,  made  irrevocable  without  the  con- 
sent of  the  United  States,  binding  this  state  not  to  violate  the  con- 
ditions attached  to  the  said  propositions.  Here  was  a  valid  and 
binding  compact,  made  by  two  governments  capable  of  contracting; 
there  was  a  thing  to  be  contracted  for;  there  was  a  good  and  valu- 
able consideration  passing  between  the  parties,  and  neither  could 
I'etract  without  the  consent  of  the  other.  To  this  compact,  then, 
we  must  look  for  the  power  and  authority  of  the  state  to  hold,  or 
to  sell  and  convey  the  lands  referred  to. 

It  is  not  denied  that  the  state  is,  by  the  compact,  vested  with  the 
legal  title  to  the  lands.  It  is  said,  however,  that  the  land  is  vested 
in  trust  for  certain  purposes  specified  in  the  compact;  that  the  state 
is  a  mere  trustee,  and  that  the  inhabitants  of  the  township  are  the 
cestui  que  use;  that  all  the  incidents  arising  out  of  an 
application  *of  the  rules  of  the  common  law  to  trust  estates,  [*607] 
or  estates  donated  for  charitable  purposes,  are  to  be  applied  to 
the  lands  held  by  this  compact.  I  can  never  agree  to  this  doctrine. 
I  consider  the  state  as  a  purchaser  of  the  lands  for  a  valuable  con- 
sideration. Previous  to  the  formation  of  the  state  government,  the 
government  of  the  United  States  had  an  undoubted  right  to  the 
lands.  Had  the  state  government  been  formed  without  any  restric- 
tion, it  w^ould  have  had,  by  virtue  of  its  sovereignty,  all  the  rights 
of  any  other  sovereign  state,  to  all  intents  and  purposes.  It  would, 
by  law,  have  levied  taxes  on  all  the  property  wathin  its  limits;  as 
well  the  lands  sold  by  the  United  States,  before  the  expiration  of 
five  years  from  the  day  of  sale,  as  all  lands  or  other  property  owned 
by  any  person,  or  body  corporate,  or  any  other  government  what- 
ever, having  lands  or  other  property  in  the  state.  It  would,  more- 
over, if  thought  expedient  or  just  to  do  so,  have  taxed  the  lands  of 
those  residing  out  of  the  state  higher  than  the  lands  of  those  resid- 
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ing  within  the  st^ste.  This  right  of  discriminating  between  citizens 
of  the  state  and  foreigners,  has  been,  and  is  now,  exercised  by 
nearly  all  the  governments  of  the  earth.  These  rights  of  sover- 
eignty, the  state  has,  so  far  as  the  terms  of  the  compact  goes,  and 
no  farther,  surrendered  and  relinquished,  as  a  consideration  paid 
for  the  right  to  hold  these  school  lands.  The  government  of  the 
United  States  is  not,  and  never  was,  a  donor  for  charitable  pur- 
poses, as  contended  for  in  the  argument.  If  there  be  any  donor, 
it  is  the  state,  I  think  the  state  has  paid  dearly  for  the  land.  She 
has  given,  as  an  equivalent,  two  important  rights  of  sovereignty; 
that  of  taxing  the  lands  sold  by  congress,  and  that  of  levying  a  dis- 
criminating tax  on  non-residents. 

The  insertion  of  the  words,  in  the  grant  from  the  United  States 
to  the  state  of  Illinois,  that  the  lands  granted  were  to  be  applied  to 
the  use  of  schools,  does  not  make  the  United  States  government 
the  donor  for  that  purpose,  or  give  that  government  any  right 
whatever  to  control  the  lands  thus  vested  in  the  state.  The  state 
purchased  the  lands  for  a  valuable  consideration,  for  a  certain  pur- 
pose, and  it  now  rests  with  the  state  to  determine  in  what  manner 
the  lands  can  be  best  applied  to  the  objects  and  purposes  for  which 
they  were  bought.  Good  faith  will  always  require  the  state  to 
apply  the  said  lands  to  the  purposes  of  education;  and  there  is  no 
doubt  but  it  will  be  done. 

But  suppose,  for  a  moment,  the  doctrine  urged  in  the  argument 
of  this  cause  to  be  correct;  that  the  government  of  the  United 
States  is  the  donor;  that  the  state  holds  the  legal  title  in  trust,  for 
the  use  of  the  inhabitants  of  the  township,  for  the  use  of  schools, 
does  it  follow  that  the  sales,  as  made  by  authority  of  the  state,  are 
void,  and  vest  no  title  in  the  purchasers  ?  In  order  to  test  this 
question,  let  us  see  to  what  it  would  lead.  If  the  inhabitants  col- 
lectively take  the  use  in  this  case,  they  must  take  as  corporators, 
and  not  in  individual  right.  They  must  take  for  the  pur- 
[*608]  pose  of  *maintaining  schools  within  the  township,  and  not 
for  their  own  private  use,  or  for  any  purpose  other  than 
that  specified.  Indeed,  the  inhabitants  of  the  township  must  be 
considered,  by  virtue  of  the  grant  above,  as  becoming  a  corpora- 
tion, for  the  purpose  of  managing  that  particular  grant,  or  the 
grant  can  not  otherwise  be  used. 

According  to  the  act  of  the  state  legislature,  no  school  lands 
belonging  to  a  township,  can  be  sold,  unless  three-fourths  of  the 
white  male  inhabitants  thereof  shall  give  their  consent,  by  petition- 
ing for  the  sale  of  such  lands.  How,  under  these  circumstances, 
are  the  lands  to  be  managed,  either  to  be  sold,  leased,  or  rented,  or 
in  any  other  manner  used  for  any  purpose  whatever  ?  Plow  is  the 
will  of  the  inhabitants  to  be  ascertained '?  It  must  be  done  by  the 
consent  of  a  majority,  or  not  at  all.  The  will  of  a  majority  of  any. 
aggregate  corporation,  is  supposed  to  be  the  will  of  the  whole, 
unless,  by  the  act  of  its  creation,  some  other  mode  of  ascertaining 
such  will  is  provided  for.  If  this  were  not  so,  the  whole  object  of 
the  corporation  would  be  defeated. 

In  this  case,  if  we  could  suppose  that  the  grant  for  the  use  of  the 
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township  was  vested  in  the  inhabitants  severally,  or  even  jointly, 
as  individuals,  and  not  an  aggregate  or  corporate  capacity,  the 
right  thus  vested  would  be  transferable.  It  would  not  be  divested 
by  one  of  such  inhabitants  removing  from  the  township,  but  would 
follow  him  wherever  he  went.  It  Avould  descend  to  his  heirs.  ■  It 
could  be  sold  by  him.  He  could  have  partition,  etc.  This  would 
be  absurd,  in  relation  to  the  school  lands. 

The  result,  therefore,  must  be,  that  each  of  the  inhabitants  takes 
his  right  by  virtue  of  his  residence  or  domicile  in  the  township;  and, 
of  consequence,  he  must  take  as  a  corporator,  and  not  as  a  joint  or 
several  owner  of  private  or  individual  property.  This  corporate 
capacity  of  the  townships,  if  it  has  any,  may  derive  its  existence 
from  the  very  nature  of  the  grant  made  to  it,  from  the  necessity  of 
the  case,  and  the  utter  impossibility  of  its  being  turned  to  the  use 
intended,  in  any  other  way  than  by  a  united  will  of  some  sort. 

Supposing,  then,  that  the  inhabitants  of  the  townships  are  the 
sole  owners  of  the  use,  and  that  they  hold  as  corporators  or  as  . 
inhabitants,  and  not  as  tenants  in  common,  then  they  have,  by  their 
own  consent,  expressed  by  three-fourths  of  them  petitioning  for  a 
sale  of  the  lands,  agreed  to  the  sale,  and  thus,  on  the  principles 
contended  for  in  the  argument,  the  sale  is  valid,  and  the  title  vested 
in  the  purchaser,  by  the  acts  of  both  the  trustee  and  the  cestui  que 
use. 

I  have  said  thus  much  in  order  to  show  that,  on  the  supposition 
that  the  inhabitants  of  the  townships  take  the  use,  they  can  never 
claim  any  benefit  from  it,  unless  it  be  in  a  corporate  capacity, 
implied  from  the  nature  of  the  use,  or  from  legislative  aid;  and  I 
have  shown  that  if  they  can  act  as  a  corporation,  they  have  acted 
in  this  case  and  agreed  to  the  sale  of  the  lands. 

But  why  is  it  that  the  whole  management  of  the  school 
lands  in  ^Illinois,  is  not  the  proper  subject  of  state  legisla-  [*609] 
tion  ?  There  is  surely  nothing  in  the  constitution  of  the 
United  States,  or  of  this  state,  that  prohibits  it.  There  is  nothing 
in  the  nature  of  the  subject  matter  that  renders  it  incompatible 
with  the  general  powers  of  the  legislature  to  manage  and  make 
rules  and  regulations  for  the  government  of  the  people  of  the  state, 
and  disposing  of  the  property  belonging  to  the  state.  Suppose 
that  there  is  a  moral  obligation,  binding  on  the  state,  if  you  please, 
to  appropriate  the  sections  numbered  sixteen,  to  the  use  of  schools, 
where  is  the  power  that  can  prescribe,  or  that  has  prescribed,  the 
manner  in  which  this  appropriation  shall  be  made  ?  If  the  act  of 
congress,  which,  being  agreed  to  by  the  state  convention,  formed 
the  compact  between  this  state  and  the  general  government,  had 
provided  that  the  lands  aforesaid  should  not  be  sold,  or  had  made 
any  specific  provision  as  to  the  manner  in  which  they  should  be 
disposed  of,  then  the  question  would  have  been  settled.  But  that 
compact  only  provides,  in  general  terms,  that  the  lands  "  shall  be 
granted  to  the  state  for  the  use  of  the  inhabitants  of  such  town- 
ships, for  the  use  of  schools."  Whether  they  shall  be  leased  for  a 
term  of  years,  rented  annually,  or  sold,  and  the  proceeds  in  either 
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case  applied  according  to  the  compact,  to  the  use  of  schools,  appears 
to  rae  to  be  a  proper  subject  of  state  legislation. 

The  sale  of  the  lands  not  being  prohibited  by  the  compact,  is  of 
itself  sufficient  to  authorize  the  legislature  to  exercise  its  general 
powers,  to  sell  any  lands  that  belong  to  the  state,  by  purchase  or 
otherwise.  I  think  there  are  other  strong  reasons  for  supposing 
that  it  was  the  intention  of  the  parties  to  the  compact,  that  they 
should  be  sold.  The  whole  tendency  of  all  the  acts  of  congress, 
and  all  state  legislation,  has  been  to  sell  all  the  government  lands, 
and  not  that  either  the  general  or  state  governments  should  be,  or 
remain,  large  land  holders,  and  those  who  cultivated  those  lands, 
mere  tenants.  The  cession  of  Virginia  requires  that  all  the  lands 
should  be  sold.  The  lands  reserved  by  congress,  containing  salt 
springs,  etc.,  made  by  congress,  have  been  from  time  to  time  sold. 
The  genius  of  our  people,  and  the  nature  of  our  free  institutions, 
demand  that  lands  should  not  be  sold  in  large  quantities  by  the 
government,  to  the  exclusion  of  private  ownership.  It  is  a  part  of 
the  history  of  this  country,  that  the  great  object  of  every  one 
emigrating  to  the  Avestern  country,  is  to  acquire  lands,  by  purchase, 
for  himself  and  his  children,  in  perpetuity;  not  to  rent,  or  lease 
them,  but  to  own  them  in  fee  simple.  The  greater  number  of  per- 
sons interested  in  the  soil,  the  more  independent  will  the  great  mass 
of  them  be  in  the  exercise  of  their  rights  as  freemen.  Whenever 
any  lai'ge  proportion  of  a  state  or  nation  stands  in  the  relation  of 
landlord  and  tenant,  there  can  be  but  little  independence.  There 
is  but  little  difference  in  the  effect  of  this  system,  whether  the  lands 
are  owned  by  the  government,  and  managed  by  public  officers,  or 

owned  by  individual  wealthy  landlords.  In  either  case,  the 
[*610]    people  *ai'e  tenants,  and  more  or  less  subservient.     So  long, 

then,  as  it  is  the  obvious  policy  of  the  government  to 
encourage  the  individual  ownership  of  lands,  and  when  we  see  that 
such  has  been  and  was  at  the  time  of  making  the  compact  aforesaid, 
the  universal  wish  and  desire  of  every  one  who  emigrates;  when 
we  see  that  no  one  will  rent  land  if  it  is  in  his  power  to  purchase,  and 
that  government  rented  lands  scarcely  ever  produced  anything,  how 
can  it  be  supposed  that  the  parties  to  the  compact,  intended  (in  the 
absence  of  express  provision  to  that  effect,  or  words  implying  perpet- 
uity), that  the  lands  should  never  be  sold,  or  become  private  prop- 
erty ?  Can  it  be  supposed  that  the  parties  to  that  compact  intended 
that  the  lands  should  be  sold  without  any  immediate  proceeds, 
merely  for  the  benefit  of  posterity  ?  Is  not  the  present  generation  as 
much  entitled  to  the  proceeds  of  those  lands,  as  the  generation  to 
come  ?  Is  there  really  not  some  preference  due  to  the  present  gen- 
eration ?  Those  who  have  undergone  the  hardships  of  settling  a 
wilderness,  should  i-ather  be  preferred  than  postponed.  He  who  was 
born  on  the  day  of  the  making  of  this  compact,  if  he  be  now  living, 
has  been  four  years  a  voter  in  Illinois.  What  benefit  has  he  received: 
from  the  fund  appropriated  to  schools?  I  undertake  to  say  none.; 
This  matter  has  been  now  postponed  for  twenty-five  years.  Howl 
much  longer  shall  it  be  postponed?     Shall  another  generation  pass 
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away,  before  the  lands  are  applied  to  the  uses  and  purposes 
intended  by  the  compact  ? 

These  considerations  are,  in  my  opinion,  proper  for  investigation 
here.  They  form  part  of  the  history  of  the  country.  They  throw 
light  on  the  compact  itself,  and  show  conclusively,  that  the  true 
construction  to  be  give  to  the  compact,  is,  that  the  lands  were  to  be, 
leased,  or  sold,  as  the  state  legislature,  the  sole  manager  of  them, 
should  think  most  beneficial  to  the  people  of  the  country. 

So  far  as  the  errors  assigned  depend  on  the  want  of  consideration 
for  the  note,  they  have  entirely  failed.  The  Circuit  Court,  in  this 
respect,  decided  correctly.  It  appears,  however,  from  the  record, 
that  the  Circuit  Court  gave  judgment  for  twenty  per  cent  interest 
on  the  note.  The  statute  only  provides  for  the  payment  of  twenty 
per  cent  interest  on  money  loaned,  and  not  upon  a  note  given  for 
the  purchase  of  land.  We  can  not  extend  this  statute  farther  than 
the  words  of  it  plainly  show  was  the  intention  of  the  legislature. 

For  this  error  the  judgment  of  the  Circuit  Court  is  revei'sed  with 
costs,  and  judgment  rendered  in  this  court  for  the  amount  due  on 
the  note,  calculating  interest  at  the  rate  of  ten  per  cent. 

Treat  and  Douglass,  Justices,  dissented  from  so  much  of  the 
opinion  of  the  court,  as  decides  the  sale  of  school  lands  to  be  valid; 
and  Caton,  Justice,  said  he  -was  not  prepared  to  concur  with  the 
opinion  of  the  majority  of  the  court. 

Judgment  reversed. 


*John  Gregory  et  al.,  appellant,  v.  James  Stark  et  al.,    [*611] 

appellees. 

Appeal  from  Morgan. 

The  condition  of  a  bond  given  upon  appeal  from  a  justice  of  the  peace  to  the  Circuit 
Court,  is  forfeited  the  moment  Judgment  is  recovered  by  the  appellee,  unless  the 
amount  thereof  i^immediately  paid;  and  an  action  can  be  brought  upon  it  at  any  time 
before  that  judgment  is  actually  satisfied;  and  the  appellee  can  take  any  legal  steps 
to  collect  the  judgment,  which  do  not  amount  to  an  actual  satisfaction  of  it,  and  not 
impair  his  riglit  to  sustain  a  suit  on  the  bond. 

A  levy  on  real  estate  sufficient  to  satisfy  a  judgment,  is  not  a  satisfaction  thereof;  but  a 
court,  in  its  discretion,  may,  on  application,  stay  proceedings  in  an  action  brought  to 
recover  the  same, debt,  till  the  sale  of  the  real  estate,  and  the  return  of  the  execu- 
tion, (a) 


(a)  Accord  Gold  v.  Johnson,  59111.,  63;  Herrick  v.  Swartwout,  72  111.,  341;  Robinson  v. 
Brown,  82  111.,  279. 

A  levy  upon  personal  property  is  a  satisfaction  of  a  judgment  to  the  extent  of  suspend- 
ing the  plaintiff's  right  to  issue  another  execution,  or  to  prosecute  another  suit  thereon: 
Pearl  v.  Wellman,  3  Gil.,  311.     See  Smith  v.  Hughes,  24  111.,  270. 

Such  a  levy  is  not  an  absolute  satisfaction,  but  a  satisfaction  sub  modo  only:  Ambrose 
V.  West,  11  lU.,  488. 

And  hence  any  act  on  the  part  of  the  defendant  in  execution,  -which  destroys  the  fruits 
of  the  levy,  will  also  remove  its  binding  effect,  as  a  satisfaction:  Montgomery  v.  Wayne, 
14  111.,  373;  Curtis  v.  Root.  28  111.,  367. 

No  other  levy  can  lawfully  be  made  by  virtue  of  an  execution  under  which  a  levy  has 
already  been  made  upon  personal  property,  until  the  property  levied  upon  has  been  sold 
in  the  regular  course  prescribed,  and  has  failed  to  pay  the  debt:  Harris  v.  Evans,  81 
ilL,  419. 
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This  was  an  action  of  debt  upon  an  apjjeal  bond,  entered  into  by- 
Gregory  and  the  other  defendents,  as  liis  sureties,  on  an  appeal 
from  a  justice  of  the  peace  to  the  Circuit  Court  of  Morgan  county. 
The  defendants  pleaded  in  bar  to  the  action  on  the  appeal  bond, 
that  before  said  action  was  commenced,  an  execution  issued  against 
said  Gregory,  upon  the  judgment  which  was  previously  obtained 
against  said  Gregory  upon  the  trial  of  the  appeal;  that  said  execu- 
tion had  been  levied  by  the  sheriff  of  Morgan  county,  previously 
to  the  commencement  of  this  action,  upon  certain  real  estate,  the 
property  of  said  Gregory;  that  said  property  was  abundantly  suffi- 
cient to  satisfy  the  judgment  against  said  Gregory;  and  that  the 
levy  remained  undisposed  of. 

To  this  plea  there  was  a  demurrer,  which  was  sustained  by  the 
court,  and  judgment  rendered  for  the  plaintiffs  for  f  178.06  debt,  to 
be  discharged  by  the  payment  of  the  damages  assessed  by  the  clerk, 
$108.74.     The  defendants  appealed  to  this  court. 

The  cause  was  heard  in  the  Morgan  Circuit  Court,  at  the  March 
term,  1842,  before  the  Hon.  Samuel  D.  Lock  wood. 
The  sustaining  of  the  demurrer  is  assigned  for  error. 

Jl  Shields,  J.  C.  Conkling,  and  H.  H.  Evans,  for  the  appellants, 
cited  1  Blackf.,  290-1;  1  Salk.,  322;  12  Johns.,  208;  2  Bac.  Abr., 
717,  720;  3  Cowen,  30;  4  Cowen,  417. 

Wvi.  Thomas,  for  the  appellees,  cited  14  Wend.,  261. 

Caton,  Justice,  delivered  the  opinion  of  the  court: 
The  only  question  involved  in  this  case  is,  whether  the  plea  to 
which  the  demurrer  was  sustained  by  the  court  below,  showed  a 
payment,  satisfaction,  or  discharge  of  the  judgment  obtained  by 
the  defendants  here  against  Gregory,  set  forth  in  the  declaration, 
and  for  the  payment  of  which,  the  bond,  which  is  the  foundation 
of  this  action,  was  given.  If  that  judgment  had  not  been 
[*612]  paid,  according  *to  the  condition  of  the  bond,  the  condition 
was  forfeited,  and  the  plaintiffs  below  could  maintain  their 
suit  upon  it.  If  it  had  been,  the  obligation  Avas  satisfied,  and  this 
suit  could  not  be  sustained.  The  moment  judgment  was  rendered 
in  the  appeal  cause,  unless  the  money  was  paid  immediately,  the 
condition  of  the  bond  was  forfeited,  and  action  could  be  brought 
upon  it  at  any  time  before  that  judgment  was  actually  satisfied. 
The  plaintiffs  might  take  any  legal  steps  to  collect  that  judgment, 
which  did  not  amount  to  an  actual  satisfaction  of  it,  and  not  forfeit 
or  impair  their  right  to  bring  this  action.  Let  us  see,  then,  whether 
this  plea  shows  a  payment  of  that  judgment,  before  the  commence- 
ment of  this  suit.  The  j^lea  alleges  tliat  the  plaintiffs  caused  an 
execution  to  be  issued  on  that  judgment,  and  levied  on  the  lands  of 
Gregory,  of  value  sufticient  to  satisfy  tlie  debt,  and  that  the  levy 
still  continues,  and  the  lands  remain  unsold. 

That  such  a  levy  on  personal  property  would  be  such  a  satisfac- 
tion of  the  debt  as  would  be  a  bar  to  another  suit  on  that  judg- 
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ment,  or  any  attempt  to  enforce  the  judgment  in  any  other  way, 
while  the  levy  still  subsisted,  and  before  the  result  of  a  sale  should 
prove  the  insufficiency  of  the  property  levied  upon,  would  seem  to 
be  settled  by  the  authorities.'  But  the  same  rule  does  not  obtain 
where  the  levy  is  made  on  real  estate.  In  this  case  the  effect  of 
the  levy  is  not  to  deprive  the  debtor  of  the  title,  possession,  or  use 
of  the  estate.  After  the  levy,  as  before,  the  judgment  creditor  has 
only  a  lien  on  the  land;  nor  is  the  owner  divested  of  his  title  until 
after  the  expiration  of  the  time  allowed  for  redemption;  but  as  the 
creditor  realizes  his  money  upon  the  sale,  the  judgment  is  thereby 
satisfied.  The  judgment  against  Gregory  was  no  more  satisfied 
after  than  before  the  levy. 

This  precise  question  was  before  the  Supreme  Court  of  New 
York,  in  the  case  of  Shepard  v.  Roe,^  when  that  court,  without 
hesitation,  held  the  same  rule.  In  that  case,  the  court  says,  "We 
can  not,  however,  allow  the  issuing  and  levying  of  an  execution 
upon  land  to  be  ^:>er  se  an  extinguishment  of  the  judgment,  when 
the  defendant  has  not,  in  fact,  suffered  any  loss,  and  the  plaintiff 
has  gained  nothing  beyond  what  he  already  had  by  the  lien  of  his 
judgment."  The  same  principle  is  also  to  be  met  with  in  the  case 
of  Laddv.  Blunt.^ 

Had  the  application  been  made  to  the  court  below,  there  is  no 
doubt,  that  in  the  exercise  of  a  sound  discretion,  it  would  have 
stayed  proceedings  in  this  cause,  till  the  sale  and  return  of  the 
execution;  so  that  the  defendants  are  not  without  a  remedy,  where 
the  plaintiffs  attempt  to  use  their  legal  rights  in  an  unreasonable 
manner. 

*The  Supreme  Court  of  Indiana,  in  1823,  held  a  different  [*613] 
rule,^  but  it  relied  alone  upon  some  of  the  authorities  above 
referred  to,  all  of  which  are  cases  where  the  levy  was  on  personal 
property;  and  that  court  cites  no  case  where  the  levy  was  on  real 
estate;  and  we  are  satisfied,  that  that  decision  is  not  su^ained  by 
the  reasons  assigned,  or  the  cases  on  which  it  relies.  We  think  the 
reason  and  authorities  are  against  the  decision  in  that  case.  The 
demurrer  was  properly  sustained,  and  the  judgment  of  the  court 
below  is  affirmed  with  costs. 

Judgment  affirmed. 

1  LaM  V).  Blunt,  4  Mass.,  403;  Hoyt  v.  Hudson,  12  Johns.,  208;  Ex  parte 
Lawrence,  4  Cowen,  417;  Jackson  v.  Bowen,  7  Cowen,  21;  Ontario  Bank  v. 
Eallett,  8  Cowen,  194;  Wood  v.  Torry,  6  Wend.,  562;  Clerk  v.  Withers,  2  Ld. 
Raymond,  1072;  1  Salk.,  822. 

2 14  Wend. ,  260. 

3  4  Mass. ,  402. 

<  Mcintosh  V.  Chew,  1  Blackf.,  290 
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John  S.  Barger  et  al.,  appellants,  v.  John  T.  Jones,  Commissioner 
of  School  Lands,  etc.,  appellee. 

Appeal  from  Morgan. 

The  commissioners  of  school  lands  have  authority  to  sell  the  sixteenth  or  school  sections 
in  their  respective  counties;  and  they  may  sell  the  same  in  town  lots  or  other  small 
subdivision;  and  a  note,  given  in  consideration  of  the  sale  of  such  a  town  lot,  is  founded 
iipon  a  good  and  valid  consideration. 

Semble,  That  under  sec.  4  of  the  act  of  Feb.  15,  1831,  the  trustees  may  lay  off  the  school 
lands  into  lots  of  .-ueh  size  as  they  may  deem  most  advantageous. 

A  purchaser  of  school  lands,  from  a  commissioner  of  school  lands,  can  not  object  that  the 
terms  of  the  sale  were  for  cash,  or  on  a  credit  of  twelve  months,  at  the  option  of  the 
purchaser. 

The  act  of  1833,  allowing  a  credit  on  school  lands,  is  not  mandatory;  it  is  only  per- 
missive, (a) 

Wm.  Broion,  for  the  appellants,  cited  Laws  of  1835,  27;  Gale's 
Stat.,  G33;  R.  L.,  566;  5  Johns.,  53;  6  Wend.,  112;  1  Paige,  442; 
4  Wheat.,  228;  Chit,  on  Cont.,  3-4,  13-16,  222;  Powell  on  Cont., 
4;   12  Johns.,  191,  450. 

Wm.  Thomas,  for  the  appellee. 

Semple,  Justice,  delivered  the  opinion  of  the  court: 

This  was  an  action  of  debt  on  a  promissory  note,  brought  by  John 
T;  Jones,  commissioner  of  school  lands  of  Morgan  county,  against 
John  S.  Barger  and  Othrey  Wilkinson.  The  defendants  pleaded 
several  pleas,  to  which  the  plaintiff  filed  demurrers,  which  were 
sustained,  and  judgment  rendered  for  the  plaintiffs  for  the  amount 
of  the  note  and  interest.     The  case  comes  here  by  appeal. 

I  consider  it  unnecessary  to  notice  the  pleadings  particularly,  as 
they  are  all  founded  on  the  supposition  that  the  note  was  given 
without  consideration,  because  the  school  commissioner  of 
[*614]  JVforgan  *county  had  no  authority  to  sell  the  lands  in  the  sec- 
tion number  sixteen  (16),  in  township  seventeen  (17)  north, 
range  nine  (9)  west  of  the  third  principal  meridian,  situate  in  Mor- 
gan county.  This  question  has  been  decided  in  the  cause  of  Brad- 
ley V.  Case,^  at  this  term  of  the  court,  and  according  to  the  decision 
in  that  case,  there  is  no  error  in  the  record  so  far  as  this  question  is 
concerned. 

There  is,  however,  another  question  in  this  case,  which  it  will  be 
necessary  to  notice.  It  appears  that  the  school  commissioner  laid 
off  a  part  of  the  section  above  mentioned,  into  town  lots,  and  the 
note  was  given  for  the  purchase  of  several  of  these  lots.  It  is 
objected  that  the  school  commissioner  had  no  authority  for  subdi- 
viding said  land  in  this  manner,  and  that  therefore  the  sale  was 
void.  I  think  there  can  be  no  objection  to  this  mode  of  subdivid- 
ing the  section. 

1  Ante,  585. 

(o)  The  terms  of  the  credit  under  the  act  of  .January,  183-3,  are  left  to  the  discretion  of 
the  commissioner,  and  he  may  contract  with  the  purchaser  for  the  payment  of  interest: 
Kidder  v.  Tmstees.  etc.,  5  Gil.,  191. 
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The  fourth  section  of  the  act  of  the  15th  February,  1831,  pro- 
vides, that  "  The  trustees  shall  proceed,  previous  to  the  lands  being 
offered,  to  value  each  half-quarter,  or  other  smaller  subdivision,  if 
they  shall  deem  it  advantageous  to  sell  in  smaller  quantities,  and 
shall  make  out  a  map  of  the  said  school  londs,  with  the  several 
tracts  marked  and  numbered,  etc.  It  Avould  seem  from  the  general 
terms  of  this  act,  that  the  trustees  might  lay  off  the  school  lands  in 
such  sized  tracts,  or  lots,  as  they  might  deem  most  advantageous  to 
the  school  fund.  It  certainly  does  not  lie  with  the  defendant  to 
object  that  part  of  the  land,  adjoining  the  lots  which  he  purchased, 
was  laid  off  into  streets  and  public  squares. 

The  pleas  also  set  out  the  fact  that  the  lots  purchased  by  the 
defendant  were  sold  on  a  credit  of  twelve  months,  or  for  cash,  at 
the  option  of  the  purchaser.  This  is  set  up  as  an  unlawful  act  on 
the  pai't  of  the  school  commissioner;  and  it  is  alleged  that,  there- 
fore, the  consideration  of  the  note  has  failed.  The  act  of  the  12th 
January,  1833,'  allowing  a  credit  on  school  lands,  is  not  mandatory, 
but  only  permissive,  and  the  credit  may  be  given  when  the  inhabi- 
tants of  the  township  shall  petition  to  have  it,  in  which  case  the 
credit  is  to  be  for  one,  two  and  three  years.  Here  the  credit  was 
at  the  election  of  the  purchaser,  and  he  will  not  be  allowed  now  to 
take  advantage  of  his  own  act  to  avoid  the  sale.  It  is  nowhere 
averred  in  the  pleas,  that  in  consequence  of  any  irregularity  in  the 
sale,  the  governor  has  refused  to  issue  a  patent  for  the  lands  pur- 
chased, or  that  the  title  can  not  become  vested  in  the  defendant. 
There  is,  therefore,  no  want  or  failure  of  consideration  for  the  note 
sued  on. 

The  assignment  of  error  complains  that  the  Circuit  Court  gave 
judgment  for  twenty  per  cent  interest  on  the  note.  It  does  not 
appear  from  the  record  that  such  rate  of  interest  was  allowed,  or 
given  in  the  rendition  of  judgment  below.  There  is,  therefore,  no 
error  in  the  record.     The  judgment  is  affirmed,  with  costs. 

*Teeat  and  Douglass,  Justices,  dissented  from  so  much    [*615] 
of  the  opinion  of  the  court,  as  decides  the  sale  of  school 
lands  to  be  valid;  and  Caton,  Justice,  said  he  was  not  prepared 
to  concur  with  the  opinion  of  the  majority  of  the  court. 

Judgment  affirmed. 

«  R  L.,  566;  Gale's  Stat.,  683. 
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ABATEMENT. 

1.  The  judgment  for  the  plaintiff,  up- 
on demurrer  to  a  plea  in  abatement, 
or  replication  to  such  plea,  is  only 
interlocutory,  qiu>d  respondeat  ouster; 
and  consequently  a  defendant,  by 
filing  a  plea  in  bar,  does  not  thereby 
waive  his  plea  in  abatement.  The 
decision  in  the  case  of  Delahay  i). 
Clement,  3  Scam.,  575,  upon  this 
point,  is  overruled.  Delahay  v.  Cle- 
ment, 201 

2.  The  remedy  given  by  the  act  au- 
thorizing the  enforcement  of  the 
lien  of  a  mechanic,  or  other  person, 
who  has  furnished  labor  or  materials 
for  the  purpose  of  erecting  or  repair- 
ing a  building,  is  by  a  proceeding 
in  rem,  and  is  cumulative ;  and  the 
institution  of  such  proceeding  can 
not  be  pleaded  in  abatement  of  an 
action  to  recover  pay  for  such  labor 
or  materials.  Ibid. 

See  Amendment,  3 ;  Attachment,  8 

ABBREVIATION. 
See  Secubity  for  Costs. 

ACCOUNT. 
See  Evidence,  15;  Partnership. 

ACTION. 

1.  It  is  well  settled  that,  in  actions  ex 
contractu  against  several,  the  plain- 
tiff, to  entitle  himself  to  recover, 
must  prove  a  promise  as  to  all  of 
the  defendants.  He  is  not  permitted 
to  take  judgment  against  a  part  of 
the  defendants,  and  enter  a  nolle 
prosequi  as  to  the  rest,  unless  a  de- 
fense personal  to  them  is  interposed. 
Tolinan  v.  Spaulding,  14 

2.  The  entry  of  a  nolle  prosequi  as  to 
a  defendant  who  pleads  the  general 
issue  in  an  action  ex  contractu 
against  several,  discharges  all.  Ibid. 

3.  A  party  is  not  bound  to  sue  im- 
mediately for  any  injury  he  maj- 
sustain.     He  may  consult  his  own 


convenience,  as  to  when  he  will  as- 
sert his  rights,  provided  he  is  not 
barred  by  the  statute  of  limitations, 
or  such  length  of  time  as  will  amount 
to  a  presumption  of  payment  or 
satisfaction.     Watkins  v.  White,  550 

4.  In  an  action  of  replevin  for  a  mare, 
the  court  instructed  the  jury,  "  That 
if  they  believed,  from  the  evidence, 
that  the  plaintiff  knew  the  mare  was 
in  Springfield,  in  the  possession  of 
other  persons,  who  were  exercising 
acts  of  ownership  over  her,  and  that, 
with  that  knowledge,  he  forebore, 
for  more  than  a  reasonable  time,  to 
be  judged  of  by  the  jury,  to  obtain 
her,  that  he  had  ratified  the  sale  of 
the  mare  by  his  son,  and  find  a  ver- 
dict for  the  defendant,  although  the 
action  might  not  be  within  the 
statute  of  limitations:"  Held,  that 
the  instruction  was  entirely  too  gen- 
eral. Ibid. 

See  Administrator,  2,  7,  8;  Ap- 
peal; Attorney;  Arbitration; 
Bond;  Case;  Contract,  1.  2,  4. 
9;  Forgery;  Judgment,  22,  2'S, 
24;  Practice,  In  Circuit  Court,  1, 
17,  28;  Process;  Remedy,  1; 
School  Commissioner;  Survi- 
vor; Vendor. 

ADMINISTRATOR  AND  EXECU- 
TOR. 

1.  The  statute  does  not  authorize  a 
judgment  for  costs  against  an  ad- 
ministrator, who  sues  in  the  right  of 
his  intestate.   Gibbons  v.  Johnson,  63 

2.  Foreign  administrators  cannot  sue 
in  the  courts  of  this  state.  The 
People  V.  Peck,  119 

3.  "  The  act  to  facilitate  the  collection 
of  judgments  by  executors  and  ad- 
ministrators," applies  only  to  admin- 
istrators appointed  by  the  t^ourts  of 
this  state.  Ibid. 

4.  As  a  general  rule,  an  executor  or 
administrator  shall  not  be  made  per- 
sonally liable  for  costs,  while  con- 
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ducting  suits  in  his  official  capacity, 
and  for  tlie  benefit  of  the  estate ;  al- 
thougli,  should  he  act  ■male  fide,  or 
be  guilty  of  gross  negligence,  un- 
doubtedly he  might  be  made  person- 
ally responsible.  Burnap  v.  Den- 
im, 481 

5.  It  is  improper  to  award  an  execu- 
tion for  costs  against  an  administra- 
tor, suing  in  such  capacity,  even 
against  the  estate,  in  the  hands  of 
the  administrator;  but  the  proper 
course  is  to  order  that  the  costs  of 
suit  be  paid  in  the  due  course  of  ad- 
ministration. Ibid. 

6.  An  administrator  has  no  authority 
to  sell  the  personal  property  of  his 
intestate  at  private  sale;  and  for  the 
preventing  of  such  sale  no  action 
will  lie.  Ibid. 

7.  A  declaration,  in  an  action  by  an 
administrator  against  a  wi-ong-doer, 
for  an  injury  sustained  by  the  acts 
of  the  latter,  in  threatening  to  prose- 
cute any  person  who  should  pur- 
chase or  remove  certain  personal 
property  offered  for  sale  at  an  ad- 
ministrator's sale,  should  allege  spe- 
cial damages,  or  the  action  cannot 
be  maintained.  And  the  plaintiff 
must  show  that  the  damages  actu- 
ally accrued  in  consequence  of  the 
vsTongful  acts  of  the  defendant,  and 
not  in  any  degree  in  consequence  of 
the  negligence  or  omission  of  the 
plaintiff.  It  is  not  sufficient  to  state 
in  such  declaration  that  the  plaintiff 
was  about  to  offer  the  property  for 
sale.  The  declaration  should  show 
that  the  plaintiff  offered  the  prop- 
erty for  sale,  or  made  some  effort  to 
sell  it.  Ibid. 

8.  Sed  quere,  Whether  an  action  can 
be  maintained  for  such  injury. 

Ibid. 

See  Attachment,  16,  24;  Chan- 
cery, 44,  45,  46;  Forgery;  Sur- 
vivor. 

ADMISSION. 

See  Crimixat.  Law,  8;  Evidence, 
23,  29,  30,  31. 


AFFIDAVIT. 

See  Attachment,  8,  11,  14,  15,  22; 
Bill  of  Exceptions,  4.  6;  Chan- 
CEiiY,  13:  Change  of  Venue,  1; 
Error,  1;  Jury,  5;  Practice,  7; 
In  Supreme  Court,  6 ;  Record,  1 ; 
Evidence,  6,  8. 


AGENCY. 

1.  An  agent  or  attorney  cannot  bind 
his  principal,  by  deed,  unless  his 
authority  is  under  seal.  Maus  v. 
Worthing,  27 

2.  Authority  to  an  agent  to  execute 
an  appeal  bond,  cannot  be  conferred 
by  a  letter  not  under  seal.  Ibid. 

3.  Parol  proof  may  be  given  of  the 
recognition  by  the  principal,  of  the 
acts  of  his  agent,  in  purchasing  a 
tract  of  land,  where  the  agi'eement 
in  relation  to  the  purchase  was 
signed  by  the  agent,  under  seal, 
and  the  plaintiff  seeks  to  recover 
upon  a  promise  recognizing  the  acts 
of  the  agent,  and  agreeing  to  pay 
the  purchase  money.  Graham  n. 
Dixon  et  al.,  117 

See  Attorney,  1;  Case,  1;  Judi- 
cial Powers;  Sheriff,  4,  6. 

AMENDMENT. 

1.  The  pleadings  in  a  cause  may  be 
amended  at  any  time  before  they 
are  entered  of  record,  on  proper  and 
equitable  terms,  where  the  justice 
of  the  case  requires  it.  Heslep  et  al. 
V.  Peters,  45 

2.  When  amendments  are  allowed, 
the  court  usually  imposes  terms  up- 
on the  party  at  whose  instance  the 
amendments  are  made,  as  the  pay- 
ment of  costs.  This,  however,  be- 
ing a  matter  addressed  to  the  sound 
discretion  of  the  court,  its  decision 
thereon  cannot  be  assigned  for  error. 

Ibid. 

3.  Where  the  misnomer  of  a  defend- 
ant is  pleaded  in  abatement,  the 
plaintiff  may  amend  his  declaration, 
even  after  a  demurrer  has  been  filed 
to  such  plea,  and  withdraw  the  de- 
murrer, and  take  issue  upon  the 
plea.  Ibid. 

4.  The  defendant  in  error  moved  the 
court  to  amend  the  record  of  the 
judgment  in  the  Supreme  Court,  by 
the  transcript  from  the  court  below, 
by  erasing  James,  and  inserting 
Isaac,  as  the  Christian  name  of  the 
defendant  in  error,  and  by  adding 
to  the  judgment  in  the  court  below 
the  interest  due  on  the  judgment  in 
that  court,  from  the  time  the  same 
was  rendered  to  the  time  of  the  ren- 
dition o-f  the  judgment  in  the  Su- 
preme Court.  The  judgment  in  the 
court  below  was  for  $200  debt,  and 
$6.50  damages,  and  was  so  entered 
on  affirmance  in  the  Supreme  Court, 
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at  the  last  term.  The  motion  was 
allowed,  and  the  record  accordingly 
amended.     Duncan  «.  McAfee,      93 

5.  The  Supreme  Court  will  not  per- 
mit an  amendment  to  be  made  in 
that  court,  of  the  process  issued 
from  a  Circuit  Court,  by  corrcctins: 
a  probable  mistake  of  the  clerk  of 
the  Circuit  Court,  in  the  date  of  the 
process.  Ellis  et  al.  v.  Eicbanks,  190 

6.  Amendments  are  reducible  to  no 
certain  rules.  They  rest,  for  the 
most  part,  in  the  discretion  of  the 
court.     Mai'tinv.  Russell  et  vx.,  343 

7.  Where  a  good  cause  of  action  has 
been  definitely  stated,  it  is  usual  to 
allow  one  or  more  amendments;  but 
when  there  is  an  improper  joinder 
of  causes  of  action,  as  slander  by 
the  wife,  and  a  joint  slander  by  the 
husband  and  wife,  an  amendment 
cannot  be  allowed.  Ibid. 

8.  A  declaration  in  a  suit  against  two, 
husband  and  wife,  for  slander,  can 
not  be  amended  by  striking  out 
those  counts  which  allege  a  joint 
slander,  and  leaving  those  only 
which  allege  slander  by  the  wife, 
where  the  writ  was  against  the  two, 
without  naming  them  as  husband 
and  wife.  Ibid. 

See  Attachment,  1,  2,  3, 11 ;  Chan- 
cery, 27 ;  Costs,  2 ;  Jurisdiction, 
2;  Pleading,  Declaration,  3,  11; 
Practice,  4,  6,  27;  Practice,  In 
Circuit  Court,  2,  15,  16 — In  Supreme 
Court,  14,  15,  20 ;  Process. 

ANSWER. 
See  Chancery. 

APPEAL. 

IVom  Probate  Justice. 

1.  Appeals  from  judgments  of  pro- 
bate justices,  in  cases  arising  under 
sec.  4  of  the  ' '  Act  to  provide  for  the 
election  of  Probate  Justices  of  the 
Peace,"  should  be  taken  in  the  same 
manner  that  appeals  are  taken  from 
judgments  of  justices  of  the  peace. 
Gibbons  v.  Johnson,  63 

See  Agency,  2 ;  Ne  Exeat. 
From  Justice  of  tlie  Peace. 

2.  Where  a  suit  is  commenced  before 
a  justice  of  the  peace,  against  three, 
and  two  only  are  served  with  pro- 
cess, and  the  cause  is  appealed  to 
the  Circuit  Court  by  the  plaintiff, 
and  process  from  that  court  is  served 
on  only  those  two,  the  other  defend- 


ant is  not  in  court,  nor  a  party  to 

the  proceedings.     Wells  v.  Reynolds, 

193 

3.  Where  an  appeal  bond  is  taken  by 
a  justice  of  the  peace,  the  statute 
requires  the  justice  to  file  the  bond 
and  papers  in  the  office  of  the  clerk 
of  the  Circuit  Court  within  twenty 
days  from  the  taking  of  the  appt'ul. 
A  failure,  on  the  part  of  the  justice, 
to  tile  them  within  that  time,  de- 
feats the  appeal,  which  will  be  dis- 
missed on  motion.  Campbell  i). 
Quinlin,  289 

See  Bond. 

Frojn  the  Circuit  to  the  Supreme  Court. 

4.  Where  an  appeal  is  prayed  for  in 
the  name  of  several  defendants,  and 
is  granted  upon  condition  that  the 
defendants  enter  into  bond,  it  is  not 
a  compliance  for  one  of  the  defend- 
ants to  execute  the  bond,  without 
the  others.  Carson  «.  Merle  et  al.,  109 

5.  Where  an  appeal  is  granted  upon 
the  party's  entering  into  bond  within 
thirty  days,  the  time  is  to  be  com- 
puted from  the  day  on  which  the 
order  was  made ;  and  not  from  the 
last  day  of  the  term  of  the  court. 

Ibid. 

6.  Where  an  appeal  is  taken  in  the 
name  of  two  of  three  defendants, 
and  the  bond  is  executed  by  only 
one  of  the  appellants,  and  the  other 
defendant  who  did  not  appeal,  the 
appeal  will  be  dismissed.  Ryder  et 
al.  V.  Stevenson,  540 

APPEARANCE. 

1.  Where  a  defendant  has  entered  into 
a  recognizance  for  his  appearance 
in  court  from  day  to  day,  he  has 
waived  all  objections  as  to  the  man- 
ner in  which  he  was  brought  into 
court.     The  People  v.  Pearson,     270 

2.  A  defendant,  after  appearance,  can- 
not object  to  the  insulticiency  or 
want  of  service  of  process.  Van- 
derbili  et  ux.  v.  Johnson  et  ux.,  50; 
Dunn  V.  Eeegin,  298 

See  Attachment,  7;  Practice,  1. 

ARBITRATION. 

1.  A  submission  of  a  special  matter 
or  thing,  which  is  alleged  to  be  the 
cause  of  difficulty  and  dispute,  and 
a  decision  upon  it,  would  take  away 
all  causes  of  action  of  which  that 
matter  or  thing  might  have  been  the 
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foundation.     Oerrish  et  al.  v.  Ayres 
etal,  248 

2.  The  court  will  intend,  in  all  cases 
where  an  award  consists  in  direct- 
ing one  or  more  things  to  be  done 
by  one  party  only,  without  anything 
being  awarded  to  be  done  by  the 
other  party,  that  the  things  so 
awarded  are  to  be  in  satisfaction  of 
the  claims  of  that  other  party.  Ibid. 

3.  An  award  by  arbitrators  bars  all 
suits  springing  out  of  the  subject 
matter  of  the  award.  Ibid. 

4.  In  construing  instruments  of  sub- 
mission to  arbitration,  courts  always 
give  as  large  a  construction  to  them 
as  the  words  of  the  instrument  and 
the  intention  of  the  parties,  drawn 
from  their  own  words,  will  warrant. 

Ibid. 

5.  A  bond  of  submission  to  arbitra- 
tion recited  that  there  were  differ- 
ences and  disputes  between  the  par- 
ties, arising  from,  and  in  conse- 
quence of  the  defendants'  having 
erected  a  certain  dam,  and  submit- 
ted to  the  arbitrators  to  arbitrate, 
award,  order,  adjudge  and  deter- 
mine, of,  for,  upon  and  concerning 
the  number  of  feet  or  inches  the 
dam  should  be  cut  down  or  lowered, 
if  any,  so  as  not  to  damage  or  injure 
the  plaintiffs'  mill ;  as  also  the  dam- 
age which  might  have  been  sustain- 
ed, or  how  much,  from  the  water 
of  the  dam;  and  also  of  and  con- 
cerning all  manner  of  actions,  suits, 
controversies,  trespasses,  damages, 
and  demands  whatsoever,  at  any  time 
or  times  lieretofore  made,  brought, 
moved,  commenced,  sued,  prose- 
cuted, done,  suffered,  committed, 
or  depending,  by  or  between  the 
plaintiffs  and  defendants,  for  or  by 
reason  of  any  other  matter  or  cause, 
or  thing  whatsoever,  from  the  be- 
ginning of  the  world  to  the  day  of 
the  date  thereof,  which  was  the  15th 
day  of  August,  1839.  On  the  22d 
day  of  August,  1839,  the  arbitrators 
made  and  published  their  award,  by 
which  tliey  ordered  and  adjiidged 
that  the  defendants  should  cut  down 
that  part  of  their  dam  next  to  and 
adjoining  their  saw-mill,  so  that  the 
same  should  be  as  low  as  the  middle 
of  said  dam,  or  the  top  of  the  plank- 
ing over  which  the  water  fell  at  the 
day  of  the  date  of  the  award,  and 
that  the  defendants  should,  on  or 
before  the  1st  day  of  October.  1839, 
pay  the  plaintiffs  the  sum  of  $10,  in 


full  satisfaction  of  all  demands, 
etc.,  and  that  all  actions  between 
the  parties,  for  any  cause,  arising  at 
or  before  entering  into  the  bond  of 
arbitration,  should,  from  the  date 
of  the  award,  cease:  Held,  that  a 
fair  interpretation  of  the  submission 
must  lead  to  the  conclusion  that  it 
was  the  honest  intention  of  both 
parties,  by  the  arbitration,  to  settle 
all  controversies  about  the  dam,  for 
all  time  to  come — to  remove  the 
cause  of  quarrel  forever;  and  that 
the  award  was  in  conformity  with 
the  submission,  and  certain,  mutual, 
and  final,  and  its  performance,  on 
the  part  of  the  defendant,  was  a 
good  bar  to  an  action  commenced 
by  the  plaintiffs  against  the  defend- 
ants in  March,  1840,  for  erecting 
the  dam,  by  which  their  mill,  higher 
up  the  stream,  was  injured,  and 
their  ford  destroyed.  Ibid. 

6.  There  is  scarcely  any  exception 
whatever  to  the  rule,  that  all  actions 
at  law,  and  suits  in  equity,  or  causes 
of  action  may  be  referred  to  arbitra- 
tors. Ibid. 

7.  An  agreement  to  refer  to  arbitra- 
tion does  not  oust  the  courts  of  law 
of  their  jurisdiction.  Frink  et  al.  v. 
Ryan,  324 

8.  As  a  general  principle,  an  award 
to  be  obligatory  on  the  parties,  must 
decide  all  the  matters  contained  in 
the  submission.  But  this  rule  is 
subject  to  some  exceptions;  as  where 
the  submission  is  of  several  distinct 
subjects,  an  award  determining 
some  only  will  be  good,  if  it  appears 
that  those  not  decided  were  with- 
drawn from  the  consideration  of 
the  arbitrators,  or  that  the  parties 
failed  to  submit  the  evidence  con- 
cerning them.  And  where  the  sub- 
mission is  general,  of  all  matters  in 
difference,  without  specifying  them, 
the  award  will  be  good,  if  made  as 
to  all  questions  brought  to  the  notice 
of  the  arbitrators  on  the  hearing. 
In  such  cases  the  award  can  be  en- 
forced, as  to  all  questions  decided 
by  it,  leaving  the  parties  to  resort 
to  their  original  remedies  for  the 
settlement  of  tlie  questions  undeter- 
mined. In  some  cases  the  award 
may  be  void  in  part,  and  good  as  to 
the  residue ;  as  where  the  arbitrators 
assume  to  decide  questions  not  sub- 
mitted to  them,  their  award  to  that 
extent  is  void,  and  binding  as  to 
those  which  were  submitted.^  So 
on  a  general  submission,  the  award 
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will  not  be  conclusive  upon  a  mat- 
ter not  brought  to  the  notice  of  the 
arbitrators.  Where,  however,  the 
submission  is  of  one  subject  matter, 
and  where  of  several,  with  a  condi- 
tion that  all  shall  be  decided,  the 
general  rule  applies,  and  the  award 
must  be  as  broad  as  the  submission, 
or  it  is  void.  The  award,  too,  must 
be  certain  to  a  common  intent,  ca- 
pable of  being  understood,  and  car- 
ried into  specific  execution,  without 
the  aid  of  extraneous  circumstances. 
McDonald  v.  Bacon,  432 

9.  A  submission  to  arbitration  re- 
cites, that  "McDonald  and  Bacon 
are  respectively  possessed  of  water 
mills  on  Crooked  Creek,  in  Mc- 
Donough  county,  and  claim  mill 
privileges  on  said  stream,  in  cqpflict 
with  each  other,  and  concerning 
which  disputes  have  arisen  between 
them,"  and  provides,  "that  differ- 
ences, disputes,  and  claims  respect- 
ing mill  privileges,  and  damages 
which  may  have  been  sustained,  in 
consequence  of  any  destruction  oc- 
casioned by  mill  dams  to  mill  privi- 
leges, on  said  creek,  and  whether 
said  Bacon's  mill  dam  is  so  high  as 
to  cause  the  water  to  overflow  and 
obstruct  said  DcDonald's  mill,  and 
hinder  and  injure  its  operation; 
and  if  too  high,  how  much  the  same 
should  be  lowered,  so  as  not  to  ob- 
struct said  McDonald's  mill,"  shall 
be  referred  to  the  arbitrament  and 
award  of  certain  persons,  ' '  who  are 
to  meet  at  Bacon's  mill  dam,  and 
after  inspecting  it,  and  the  creek 
up  to  McDonald's  mill,  and  the  ap- 
pearance of  the  water  to  their  satis- 
faction, said  McDonald  is  to  be  al- 
lowed to  let  the  water  out  of  Ba- 
con's mill  dam,  as  much  as  he 
chooses,  so  as  to  draw  off  the  head 
of  water  in  his  own  manner,  and  to 
his  own  satisfaction,  doing  Bacon's 
dam  as  little  injury  as  possible,  and 
after  so  drawn  off,  said  arbitrators 
are  then  again  to  view  the  appear- 
ance of  the  water  from  Bacon's  mill 
dam,  up  to  McDonald's  mill,  and 
from  such  examinations,  as  well  as 
any  other  examinations,  above  or 
below  McDonald's  mill,  they  may 
make,  and  any  other  proper  evi- 
dence submitted  to  them,  decide 
whether  Bacon's  mill  dam  causes 
the  water  to  flow  back  on  the  mill  of 
McDonald,  so  as  to  injure  said  Mc- 
Donald's mill  or  not;  and  if  it  does 
so    injure    McDonald's  mill,    then 


how  much  said  Bacon's  mill  dam 
shall  be  lowered,  to  remove  the  in- 
jury, and  also  whether,  upon  a  view 
of  all  the  rights  and  privileges  of 
both  parties,  said  Bacon  should  pay 
said  McDonald  any  damages,  and  if 
any,  how  much,  or  such  other  de- 
cision, as  in  their  judgment  shall  be 
right;"  and  " shall  determine  what 
costs  shall  be  paid  by  one  or  both  of 
the  parties,  at  their  discretion." 
The  award  was  made  January  15th, 
1840,  and  determined, 

"First,  That  Bacon  shall,  within 
six  months,  pay  to  McDonald, 
$625.62,  with  12  per  cent,  interest; 

Second,  That  he  pay  McDonald 
within  twelve  months,  a  like  sum, 
bearing  the  same  rate  of  interest ; 

Third,  That  Bacon  pay  the  costs, 
amounting  to  $95.56,  in  twenty 
days; 

Fourth,  That  said  John  B.  Bacon 
shall  cause  the  planks  of  his  mill 
dam  to  be  taken  down,  so  as  to  re- 
duce the  quantity  or  head  of  water 
therein,  eleven  inches,  perpendicu- 
lar measure,  lower  than  the  same 
was  on  the  27th  day  of  December, 
1839,  when  the  said  dam  was  ex- 
amined by  the  said  arbitrators  here- 
in, which  is  to  be  done  in  twenty 
days  from  the  date  hereof:"  Held, 
that  so  much  of  the  award  as  relates 
to  the  lowering  of  the  dam,  is  un- 
certain, and  therefore  the  whole 
award  is  void.  Ibid. 

10.  Where  a  submission  to  arbitrators 
was  made  of  all  matters  in  contro- 
versy between  the  parties,  and  at 
the  hearing,  one  of  the  parties  pro- 
posed to  read  in  evidence  the  bill 
and  depositions  in  a  certain  chan- 
cery suit  pending  between  the  par- 
ties, wherein  he  was  complainant, 
to  which  the  other  party  objected, 
unless  the  answer  should  also  be 
read,  and  the  arbitrators  decided 
that  if  the  former  w^ere  read,  the 
latter  must  also  be,  and  the  com- 
plainant then  abandoned  his  propo- 
sition: Held,  that  he  thereby  with- 
drew the  chancery  suit  from  the 
decision  of  the  arbitrators.  Bal- 
lance  v.  Underhill,  453 

11.  The  general  rule  is,  that  the  ar- 
bitrators must  decide  all  matters 
submitted  to  them;  and  if,  by  the 
submission,  several  specific  thing-^ 
are  submitted  to  them,  and  any  of 
them  are  omitted  in  the  award,  it  is 
void.  But  this  rule  is  now  subject 
to  many  limitations.     It  is  now  well 
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settled,  that  where  all  matters  of 
difference  are  submitted  generally, 
and  an  award  of  part  only  is  made, 
the  award  shall  stand,  because  the 
court  will  infer  that  no  more  was 
made  known  to  the  arbitrators.  So, 
if  in  the  presence  of  arbitrators, 
or  at  any  time  between,  the  sub- 
mission and  the  hearing,  the  parties 
should  agree  to  withdraw  from  their 
consideration  a  part  of  the  matters 
specified  in  the  submission,  and  an 
award  be  made  omitting  the  matters 
thus  withdrawn,  the  award  would 
be  valid.  Ibid. 

12.  A  party  has  an  unquestionable 
right  to  call  upon  a  court  of  equity 
to  compel  a  specific  performance  of 
an  award;  but  in  doing  so,  he,  in 
effect,  treats  the  award  as  a  contract 
between  the  parties  to  it.  An 
award  of  arbitrators  partakes,  in 
some  respect,  of  the  nature  of  the 
judgment  of  a  court,  which  the 
parties  have,  by  their  own  volun- 
tary agreement,  vested  with  a  final 
jurisdiction  of  the  subject  matter  of 
the  submission.  In  other  respects 
it  partakes  of  the  nature  of  a  con- 
tract between  the  parties,  which 
they  have,  by  their  submission,  au- 
thorized the  arbitrators  to  make  for 
them,  and  by  which  they  are  con- 
clusively bound.  It  is  in  this  latter 
character  alone  that  an  award  is 
treated  when  courts  of  equity  have 
interfered,  and  undertaken  to  en- 
force a  specific  performance  of  it. 

Ibid. 

13.  Where  an  award  of  arbitrators  re- 
quired one  party  to  convey  to  the 
other,  lots  "  one  and  two,"  in  a  cer- 
tain town,  and  it  appeared  th:it  the 
arbitrators,  by  mistake,  omitted  the 
words,  "in  block  fifty-one,"  after 
the  word  two,  in  di'awing  up  their 
award:  Held,  that  the  mistake 
could  be  corrected  in  a  court  of 
chancery.  Ballance  v.  UnderMU 
et  al.,  458 

ARREST  OF  JUDGMENT. 

Where  a  declaration  is  substantially 
defective,  and  the  default  of  the  de- 
fendant is  taken,  and  damages  as- 
ses.sed  by  a  jury,  the  judgment 
should  be  arrested,  on  motion  of  the 
defendant.      Wright  v.  Bennett,    259 

See  Criminal  Law,  7. 

ASSESSMENT  OF  DAMAGES. 
Bee  Damages. 


ASSIGNMENT  AND  ASSIGNEES. 

1.  The  right  of  a  failing  debtor  to 
prefer  a  creditor,  by  deed  of  assign- 
ment, is  too  firmly  settled  by  the 
authorities,  to  be  questioned,  if  it 
be  fairly  made,  without  onerous 
conditions  to  the  creditor,  or  pro- 
visions for  his  own  advancement, 
and  there  be  no  bankrupt  or  attach- 
ment laws  abridging  the  right. 
Howell  et  al.  v.  Edgar  et  al.,  419 

2.  An  assignment  of  the  estate  of  a 
debtor  to  a  trustee,  for  the  benefit 
of  his  creditors,  which  provides 
that  all  creditors  wishing  to  become 
parties  to  the  assignment,  shall, 
within  twelve  months  from  the  date 
thereof,  affix  their  signatures  there- 
to ;  and  that  the  debtor  shall  not  be 
held  liable  to  pay  to  any  creditors 
wht>  may  sign  the  same,  any  defic- 
iency that  shall  remain  unsati.sfied 
of  their  respective  demands,  is 
fraudulent  and  void.  Ibid. 

3.  Semble,  That  an  assignment  or 
transfer  of  property  for  the  purpose 
of  giving  a  preference  to  a  part  of 
an  insolvent's  creditors,  though 
fraudulent  and  void,  under  the  gen- 
eral bankrupt  law,  cannot  be  set 
aside  except  in  favor  of  those  cred- 
itors who  proceed  under  that  law, 
for  an  equal  distribution.  HudKon 
et  al.  V.  Maze,  583 

4.  A  clause,  in  a  general  assignment 
for  the  benefit  of  creditors,  author- 
izing the  trustee  to  compound  with 
the  creditors,  makes  void  the  assign- 
ment. Ibid. 

ASSIGNMENT  OF  ERRORS. 
See  Practice,  In  Supreme  Court; 
Error. 

,  ASSIGNORS. 

See  Partnership,  4;  Promissory 

Note. 

ASSUMPSIT. 

An  action  of  assumpsit  may  be  main- 
tained against  the  owner  of  a  dray, 
for  failing  to  deliver  a  hogshead  of 
sugar  which  he  was  employed  to 
convey  for  the  plaintiff.  Bowling 
V.  Stewart  et  al. ,  193 

See  Vendor,  10. 

ATTACHMENT  FOR  CONTEMPT 
OF  COURT. 

An  attachment  from  the  Supreme 
Court,  for  contempt,  may  be  direct- 
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ed  "To  any  and  all  sheriffs  of  all 
counties  of  the  state  of  Illinois." 
Tlt^  People  V.  Pearson,  270 

ATTACHMENT. 

1.  The  case  of  Clark  v.  Roberts,  Breese 
223,  was  made  under  a  statute  not 
authorizing  amendments.  Miere  v. 
Brush,  23 

2.  Sections  6  and  7  of  the  attachment 
act  require  that  one  of  the  condi- 
tions of  the  attachment  hond  shall 
be  to  pay  all  such  costs  as  shall  be 
awarded  against  the  plaintiff,  in 
case  he  fail  in  the  suit ;  but  a  judg- 
ment by  default  will  not  be  reversed 
on  account  of  the  omission  of  this 
condition.  Objections  to  defects  of 
this  nature  should  be  made  in  the 
court  below,  where  the  plaintiff  may 
have  an  opportunity  of  remedying 
them  by  amendment.  Ibid. 

3.  It  is  manifesth^  the  object  and  in- 
tention of  section  28  of  the  attach- 
ment act  to  save  a  plaintiff  in  an 
attachment  from  any  injury  result- 
ing from  mere  formal  defects  in 
papers  which  are  prepared  by  others. 

Ibid. 

4.  The  defendant  in  an  attachment 
cannot  assign  for  error  the  decision 
of  the  court  upon  a  question  arising 
between  the  plaintiff  and  a  gar- 
nishee. Ibid. 

5.  The  judgment  for  the  plaintiff,  in 
an  action  by  attachment,  is  general 
against  the  defendant,  but  the  exe- 
cution is  special  against  the  prop- 
erty attached,  although,  for  greater 
certainty,  and  to  avoid  errors,  it 
would  be  well  for  the  clerk,  in  such 
cases,  to  make  the  entry  of  the 
award  of  a  special  execution;  and 
such  is  generally  the  practice.  Miere 
V.  Bi-usk,  23 

6.  After  issue  has  been  taken  upon  a 
declaration  in  a  suit  by  attachment, 
the  defendant  cannot  object  to  proof 
being  given,  pertinent  to  the  issue, 
under  a  count  in  the  declaration 
which  describes  a  different  indebt- 
edness from  that  mentioned  in  the 
affidavit.     Palmer  v.  Logan,  60 

7.  Appearance  and  pleading  to  a  de- 
claration, in  an  action  by  attach- 
ment, is  equivalent  to  personal  ser- 
vice of  process.  Ibid. 

8.  If  there  be  any  mode  of  compelling 
a  plaintiff,  in  a  suit  by  attachment, 
to  confine  himself,  in  his  declara- 
tion, to  the  causes  of.  action  set  out 


in  his  affidavit,  it  must  be  by  motion 
to  strike  out  plea  in  abatement,  or 
demurrer.  Ibid. 

9.  An  attaching  creditor  who  pursues 
an  absconding  debtor  into  another 
county,  and  there  attaches  his  per- 
sonal property,  and  brings  it  back 
to  the  county  fiom  whence  the 
debtor  abscomled,  and  from  whence 
the  attachment  issued,  gains  a  lieu 
upon  the  property  thus  attached,  to 
the  extent  of  his  demand,  and  is 
entitled  to  priority  of  payment  over 
other  attaching  creditors,  who  sue 
out  attachments  from  the  same 
court,  and  have  their  attachments 
levied  upon  the  same  property,  after 
its  return  to  the  county  from  which 
it  was  carried  by  the  debtor.  He  is 
also  entitled  to  the  like  preference 
over  an  execution  creditor.  Pearsan 
ei  al.  V.  Itobb  et  al.,  143 

10.  Where  property  of  an  absconding 
debtor  is  pursued  and  attached  in  a 
foreign  county,  and  brought  back 
to  the  county  from  which  the  attach- 
ment issued,  it  cannot  be  attached 
there,  except  subject  to  the  lien  of 
the  prior  attachment.  Ibid. 

11.  Under  the  "Act  authorizing  the 
seizure  of  boats  and  other  vessels  by 
attachment,  in  certain  cases,"  unless 
the  affidavit  states  that  the  indebt- 
edness accrued  while  the  boat  was 
running  on  the  navigable  waters  of 
this  state,  it  would  be  clearly  defec- 
tive, and  all  proceedings  under  it 
would  be  void,  unless  the  affidavit 
were  amendable;  but  the  affidavit 
may  be  amended,  as  in  other  cases 
of  attachment.  Ih-ink  et  al.  -v. 
King,  150 

12.  Where  a  suit  is  commenced  by 
attachment  against  a  boat,  and  one 
of  the  owners  comes  in  and  pleads 
to  the  action,  it  is  improper  to  per- 
mit another  owner  afterwards  to 
come  in  and  defend  the  action.  Ibid. 

13.  Where  a  defendant  moved  to  dis- 
miss a  suit  by  attachment,  on  ac- 
count of  the  insufficiency  of  the 
affidavit,  and  the  motion  was  sus- 
tained, and  subsequently  the  court 
set  aside  the  order  dismissing  the 
suit,  and  pennitted  the  plaintiff'  to 
amend  his  affidavit:  Held,  that  the 
defendant  could  not  assign  for  error 
the  neglect  of  the  court  to  dismiss 
the  suit,  as  no  motion  for  that  pur- 
pose was  made  after  the  amendment. 

Ibid. 

14.  An  affidavit  for  a  writ  of  foreign 
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attachment  cannot  be  made  before 
a  justice  of  the  peace.  Campbell  v. 
WMstone,  361 

15.  If  a  legal  and  sufficient  aflfidavit 
be  filed  in  an  attachment  cause,  the 
attachment  should  not  be  dismissed, 
whatever  may  be  the  character  of 
the  original  afiidavit,  or  however 
defective  it  may  be;  and  it  is  the 
duty  of  the  court  in  which  such 
cause  is  pending,  to  permit  such 
afiidavit  to  be  filed.  Ibid. 

16.  Where  a  writ  of  attachment  is 
sued  out  against  two  partners,  and 
levied  upon  the  real  estate  of  one 
only,  and  he  dies,  the  suit  abates 
as  to  him,  and  cannot  proceed  as  to 
the  other  defendant,  for  want  of 
jurisdiction.  Nor  can  a  scire  facias 
issue  against  the  legal  representa- 
tives of  the  deceased  partner,  be- 
cause an  action  at  law  cannot  be 
maintained  against  them  and  the 
survivor,  as  joint  defendants.  Bal- 
ance V.  Samuel  et  al.,  383 

17.  "Where  the  Circuit  Court  sustains 
a  motion  to  dismiss  an  attachment 
against  two  partners,  upon  the 
ground  that  the  property  attached 
was  the  property  of  one  of  the  de- 
fendants who  has  deceased,  the  Su- 
preme Court  will  presume  that  suf- 
ficient evidence  of  that  fact  was  pro- 
duced, on  the  motion,  iinless  the 
contrary  appears.  A  party  object- 
ing to  such  motion  for  want  of  evi- 
dence of  such  fact,  should  spread 
the  evidence  upon  a  bill  of  excep- 
tions, if  he  wish  to  avail  himself  of 
the  objection  in  the  appellate  court. 

Ibid. 

18.  It  is  not  error  to  dismiss  a  suit  by 
attachment,  against  two  defendants, 
upon  motion,  where  the  defendant 
whose  property  was  alone  attached, 
has  died,  and  the  suit  has  abated  as 
to  him.  Sed  quere,  Whether  in  such 
cases  a  motion  for  an  alias  writ  of 
attachment  against  the  survivor,  or 
against  a  garnishee,  ought  not  to  be 
sustained.  Ibid. 

19.  Jurisdiction  to  hear  and  determine 
a  cause,  in  a  suit  by  attachnjent, 
where  no  appearance  is  entered  by 
the  defendant,  is  obtained  only  by 
the  service  of  the  writ.  Ibid. 

20.  The  law  is  well  settled  that  mo- 
ney in  the  hands  of  a  sheriff,  col- 
lected by  him  on  execution,  is  not 
liable  to  be  levied  on  and  taken  from 
liim  by  virtue  of  another  execution 


or  attachment.     Beddiek  v.   Smith, 

453 

31.  Where  a  judgment  is  rendered 
against  one  of  two  defendants,  and 
a  scire  facias  issued  to  make  the 
other  party  to  the  judgment,  an  at- 
tachment may  be  sued  out  in  aid  of 
the  scire  facias.  Byder  et  al.  v. 
Glover,  548 

33.  Where  i^ne  jurat  to  an  affidavit  for 
a  writ  of  attachment  showed  that 
the  affidavit  was  sworn  to  before 
"Henry  L.  Webb,"  and  the  writ  of 
attachment  was  attested  and  signed 
by  "Henry  L.  Webb,  clerk  of  the 
Alexander  Circuit  Court:"  Held. 
that  the  court  would  presume  that 
the  affidavit  was  sworn  to  before 
the  clerk.     Singleton  v.  Woffoi'd,  578 

33.  An  attachment  bond,  which  is 
literally  in  the  form  prescribed  by 
the  statute,  is  valid,  although  it  does 
not  state  in  what  court  the  proceed- 
ings are  had.  .  Ibid. 

34.  Where  a  plaintiff  in  an  attach- 
ment dies,  his  administrator,  or  ad- 
miuisti'atrix,  upon  suggesting  his 
death,  cannot  be  made  plaintiff  in 
his  stead,  and  immediately  proceed 
to  judgment  against  the  defendant. 
The  statute  requires,  in  such  a  case, 
that  a  scire  facias  should  be  issued 
against  the  defendant,  giving  notice 
of  the  intention  of  the  administra- 
tor, or  administratrix,  to  become 
plaintiff  instead  of  the  deceased; 
and  that  a  notice  thereof  should  be 
published  for  four  weeks  in  some 
newspaper;  and  where  the  appear- 
ance of  the  administrator,  or  ad- 
ministratrix, is  entered  during  a 
term  of  the  court,  without  such 
notice,  the  cause  should  be  continu- 
ed, and  a  scire  facias  issued,  return- 
able to  the  succeeding  term,  and 
publication  thereof  made.  Ibid. 

See  Judgment,  8,  9;  Mandamus; 
Pleading,  Declaration,  4 — Plat 
14. 

ATTORNEY. 

No  person  can  commence  or  prosecute 
a  suit  in  any  court  of  record,  as 
"agent"  for  another,  unless  he  haa 
been  regularly  licensed  as  an  attor- 
ney, and  his  license  entered  on  the 
roll  in  the  Supreme  Court  clerk's 
office;  and  a  suit  thus  Instituted 
would  be  dismissed  on  motion. 
Bobb  V.  Smith,  4T 
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AWARD. 

See  Arbitration. 

BAIL. 
See  Habeas  Corpus. 

BANK  BILL  OR  NOTE. 

1.  The  holder  of  a  bank  note,  who 
has  divided  it,  for  the  purpose  of 
transmission  l\y  mail,  and  has  lost 
one  half,  can  recover  of  the  maker 
the  amount  of  the  note,  upon  pre- 
sentation of  the  other  half.  State 
Bank  of  Illinois   v.  Aersten  et  al., 

136 

2.  Semble,  That  the  severance  of  a 
note  destroys  its  negotiability. 

Ibid. 

3.  The  term  bank  bills  has  a  definite 
and  certain  meaning.  It  is  a  writ- 
ten promise  on  the  part  of  the  bank, 
to  pay  to  the  bearer  a  certain  sum 
of  money,  on  demand.  Tvwiisend 
V.  Tlie  People,  328 

BASTARDY. 

1.  A  bond  given  by  a  father  of  an  il- 
legitimate child  to  the  mother,  in 
consideration  of  her  agreement  to 
dismiss  a  prosecution  for  bastardy 
pending  against  him,  is  founded 
upon  a  valid  consideration.  Cole- 
man V.  Frum,  380 

2.  Bastardy  is,  in  law,  but  a  misde- 
meanor, which  may  be  compro- 
mised or  compounded,  at  the  discre- 
tion of  the  parties  interested. 

Ibid. 

BAILMENT. 

See  Replevin. 

BANKRUPT  LAW. 
See  Assignment,  3. 

BETTING. 

See  Promissory  Note,  7,  8,  9,  10, 
32;  Wager. 

BILL  OF  EXCHANGE. 

1.  The  law  recognizes  only  instru- 
ments of  writing  for  the  payment 
of  money,  as  coming  under  the  de- 
nomination of  bills  of  exchange. 
Bradley  et  al.  v.  Morris,  183 

2.  An  order,  payable  in  lumber, 
though  in  the  form  of  a  bill  of  ex- 
change, is  not  one,  nor  are  the  rules 
governing  the  rights  and  obliga- 
tions of  parties  to  such  an  instru- 
ment, applicable  to  it.  Ibid. 


BILL  OF  EXCEPTIONS. 

1.  A  bill  of  exceptions,  under  the 
practice  act,  is  not  to  be  considered 
as  a  writing  of  tlie  judge,  but  it  is 
to  be  esteemed  as  a  pleading  of  the 
party  alleging  the  exception ;  and  if 
liable  to  the  charge  of  ambiguit}', 
uncertainty,  or  omission,  it  ought, 
like  any  other  pleading,  to  be  con- 
strued most  strongly  against  the 
party  who  prepared  it.  liogers  v. 
Mall,  a 

2.  Exceptions  to  the  charge  of  a 
judge  must  be  taken  at  the  time  the 
charge  is  given.  Leigh  v.  Hodges, 
17;  Miere  v.  Brush,  24:;  Gibbons  v. 
Johnson,  63 

3.  Where  the  bill  of  exceptions  was 
filed  two  days  after  judgment,  and 
in  the  conclusion  of  it  stated,  that 
"to  all  of  which  opinions  of  the 
court,  the  plaintiff  excepts :"  Held, 
that  the  exceptions  were  not  well 
taken.  Ibid. 

4.  Where  a  party  excepts  to  the 
opinion  of  the  court  overrulinix  a 
motion  for  a  new  trial,  upon  the 
ground  that  the  verdict  is  contrary 
to  the  evidence,  he  should  incorpo- 
rate the  testimony  in  a  bill  of  excep- 
tions. Unless  he  does  so,  the  Su- 
preme Court  can  know  nothing  of 
the  evidence.  It  is  not  sufficient  to 
file  an  affidavit  purporting  to  set 
out  the  testimony.  McLaughlin  v. 
Walsh,  186 

5.  Where  a  party  excepts  to  the  de- 
cision of  the  court,  in  excluding 
proof  of  the  execution  of  a  written 
instrument,  in  order  to  avail  himself 
of  his  exception  he  must  set  out  a 
copy  of  the  instrument  in  his  bill  of 
exceptions.  Ibid. 

6.  Where  amotion  for  a  new  trial,  on 
the  ground  of  newly  disc(ivered  evi- 
dence. Is  overruled  in  the  Circuit 
Court,  unless  the  affidavit  upon 
which  the  motion  is  based,  is  set  out 
in  a  bill  of  exceptions,  the  Supreme 
Court  cannot  determine  whether 
there  is  error  in  the  decision.  Troy 
V.  Eeilley,  260 

7.  Where  a  judge  of  a  Circuit  Court 
refuses  to  sign  a  bill  of  exception.^ 
tendered  to  him  in  a  cause,  and  the 
Supreme  Court  awarded  a  writ  of 
mandamus  against  him.  to  compel 
him  to  sign  the  ^bill,  which  he  re- 
fused to  obey,  and  he  was  attached 
for  contempt  of  the  Supreme  Court, 
in  disobeying  its  process,  the  Su- 
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preme  Court,  he  having  in  the 
meantime  resigned  his  office  of 
judge,  directed  tlie  bill  of  excep- 
tions to  be  taken  as  true,  and  to 
have  the  same  effect  as  though 
signed  and  sealed  by  the  judge. 
Bristol  V.  Phillips,  287 

8.  A  party  cannot  assign  for  error 
that  the  court  below  permitted  a 
witness  to  answer  certain  questions 
which  were  objected  to,  unless  the 
bill  of  exceptions  shows  what  were 
the  answers  to  the  questions.  Hays 
V.  Smith,  428 

9.  A  party  cannot  assign  for  error 
the  refusal  of  the  court  to  give  cer- 
tain instructions,  unless  he  excepts, 
at  the  time,  to  the  decision  of  the 
court  in  refusing  to  give  the  instruc- 
tions.     Updike  V.  Armstrong,        566 

See  Damages,   3;    Error,   1,   10; 
Practice,  In  Supreme  Coart,  21. 

BOARD     OF     PUBLIC    WORKS. 
See  Evidence,  26,  27. 

BOAT. 
See  Attachment,  11,  13. 

BOOK  ACCOUNT. 
See  Evidence,  15. 

BOND. 

1.  In  an  action  upon  a  bond  given 
upon  an  appeal  from  the  judgment 
of  a  justice  of  the  peace,  it  is  a  suf- 
ficient assignment  of  breach  to  al- 
lege that  the  appellant  did  not  pro- 
secute his  suit  with  effect,  and  that 
the  judgment  was  affirmed,  and  that 
he  "did  not  pay"  the  debt  and 
costs.     Fournier  v.  Faggott,  349 

2.  An  appeal  bond,  the  condition  of 
which  is  not  in  conformity  to  the 
statute,  is  binding  upon  the  obli- 
gors. Ibid. 

3.  Semble,  That  this  would  not  be  the 
case  if  the  bond  were  involuntary, 
as  a  bail  bond,  etc.  Ibid. 

4.  Where  a  statute  fixed  the  seat  of 
government  at  Springfield,  upon 
condition  that  the  inhabitants  of 
said  town  should  subscribe  a  certain 
sum  of  money  towards  erecting  the 
State  House,  and  execute  their 
bonds  for  the  payment  of  the  same: 
Held,  that  a  bond  given  under  such 
statute  was  founded  upon  a  suth- 
cient  consideration,  and  was  valid. 
Carpenter  v.  Mather,  376 


0.  The  condition  of  a  bond  given  up- 
on appeal  from  a  justice  of  the 
peace  to  the  Circuit  Court,  is  for- 
feited the  moment  judgment  is  re- 
covered by  the  appellee,  unless  the 
amount  thereof  is  immediately  paid, 
and  an  action  can  be  brought  npon 
it  at  any  time  before  that  judgment 
is  actuallj^  satisfied;  and  the  ap- 
pellee can  take  any  legal  steps  to 
collect  tlie  judgment,  which  do  not 
amount  to  an  actual  satisfaction  of 
it,  and  not  impair  his  right  to  sus- 
tain a  suit  on  the  bond.  Qregorff 
et  al.  V.  Stark  et  al.,  613 

See  Agency,  1,  2 ;  Appeal,  3,  4,  5, 
6;  Arbitration,  5;  Attach- 
ment, 2,  23;  Bastardy;  Debt, 
1,  2;  School  Commissioner,  1-7; 
Seal,  3.    Sheriff,  1.  2,  3,  9. 

CANAL  AND    CANAL    COMMIS- 
SIONERS. 

An  assignee  of  a  certificate  of  pur- 
chase of  a  canal  lot  in  Chicago  or 
Ottawa,  in  1836,  is  entitled  to  all  the 
rights  of  the  original  purchaser,  and 
he  may,  under  the  "  Act  'for  the  re- 
lief of  purchasers  of  canal  lots  in 
Chicago  and  Ottawa,  in  1836,"  ap- 
ply the  payments  made  on  such  lot, 
in  part  payment  of  any  lot  pur- 
chased by  himself,  and  forfeited  for 
non-compliance  with  the  conditions 
of  purchase ;  and  it  is  the  duty  of 
the  Board  of  Canal  Commissioners 
to  allow  such  application;  and,  in 
case  of  refusal,  a  writ  of  mandamiia 
will  be  granted  against  them.  Peo- 
ple V.  Canal  Commissioners,  160 

See  Costs,  1. 

CASES  OVERRULED. 
See  Abatement,  1. 

CASE. 

1.  A  declaration  was  filed  in  an  action 
on  the  case,  the  first  count  of  which 
charged  that  one  H  was  seized  and 
possessed,  as  owner  and  proprietor 
in  fee,  of  a  certain  tract  of  land, 
etc.,  and  being  desirous  to  sell  the 
same  to  the  plaintiff,  for  a  valuable 
consideration,  who  did  not  know  its 
lines  and  boundaries;  thereupon  the 
defendant,  acting  as  the  agent  of  H, 
and  pretending  to  know  the  land- 
marks, lines,  and  boundaries  of  the 
land,  desired  the  plaintiff  to  go  with 
him  upon  the  premises;  and  lie  then 
and  there  wrongfully  and  injurious- 
ly contriving  and   intending  to  de- 
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ceive,  defraud  and  injure  the  plain- 
tiff, then  and  there  falsely,  fraudu- 
lently, deceitfully  and  knowingly 
represented  and  asserted  to  the  plain- 
till:  that  a  certain  tract  of  land,  con- 
taining forty  acres,  which  he  then 
and  there  pointed  out  and  showed 
to  the  plaintiff,  by  its  corners,  lines, 
and  marks,  and  by  course  and  direc- 
tion, was  the  same  tract  which  H 
owned  and  desired  to  sell  to  the 
:  plaintiff.  That  the  tract  thus  point- 
ed out  was  worth  $10  per  acre. 
That  the  plaintiff,  confiding  in  the 
representations  of  the  defendant,  at 
his  special  instance  and  request, 
bargained  with  H,  and  bought  of 
him  the  tract  of  land  for  $iOO,  as 
the  tract  owned  by  H,  being  induced 
to  do  so  by  the  false,  fraudulent 
and  deceitful  representations  of  the 
defendant ;  whereas,  in  fact,  the  tract 
of  land  thus  pointed  out  and  shown 
to  the  plaintiff  was  not  the  tract 
owned  by  H,  but  adjoining  to  it, 
being  a  quarter  of  the  same  quarter 
section,  but  greatly  superior  in  value 
to  the  one  he  owned  and  sold  to  the 
plaintiff;  and  that  the  defendant 
well  knew  it  at  the  time  of  making 
said  false,  fraudulent  and  deceitful 
assertions.  That  the  tract  purchas- 
ed was  not  worth  more  than  $50, 
etc.  The  second  count  was  like  the 
first,  except  that  it  charged  the  de- 
fendant with  officiously  interaied- 
dling  in  the  sale,  and  acting  as  an 
authorized  person  and  agent:  Held, 
that  the  declaration  was  good  on 
demurrer.     WeatTierfordv,  Mshback, 

173 

2.  Where  a  person,  with  a  design  to 
deceive  and  defraiid  another,  makes 
a  false  representation  of  a  matter, 
by  which  the  party  to  whom  the 
representation  is  made,  enters  into  a 
contract,  and  sustains  an  injury 
thereby,  an  action  on  the  case,  in 
the  nature  of  deceit,  will  lie  at  the 
suit  of  the  party  injured,  against 
the  party  making  the  fraudulent 
representations,  although  a  stranger 
to  the  contract  which  the  plaintiff 
■entered  into,  by  which  he  was  in- 
jured. Ibid. 

CERTAINTY, 
fiee  Arbitration,  8,  9,  13. 

CERTIFICATE. 

See   Canal;   Evidence,    16,    24; 
Patent. 


CERTIORARI. 

Where  an  affidavit,  or  other  portion 
of  a  record  in  a  Circuit  Court  is  lost, 
after  the  trial  of  the  cause,  its  place 
cannot  be  supplied  by  affidavit,  so 
as  to  make  the  same  a  part  of  the 
record ;  and  the  Supreme  Court  will 
not  grant  a  special  writ  of  certiorari 
to  send  up  the  same.  Troy  v.  Beilly, 

20 

CHANCERY. 

Parties  to  suits. 

1.  It  is  a  well  established  rule  in 
equity,  that  all  persons  are  to  be 
made  parties  to  a  bill,  who  are  legal- 
ly or  equitably  interested  in  the  sub- 
ject matter  and  result  of  the  suit. 
But  a  purchaser  of  land  under  a 
sheriff's  sale,  who  has  received  from 
the  debtor  his  redemption  money, 
and  released  to  him  his  right  in  the 
land,  is  not  a  necessary  party  to  a 
bill  to  set  aside  a  fraudulent  con- 
veyance of  the  same  property,  to  a 
judgment  creditor  by  the  sheriff. 
Oreenup  v.  Porter  et  al. ,  65 

2.  Where  a  bill  in  chancery  charged 
that  certain  land  was  conveyed  to 
the  appellant,  with  the  design  and 
intent  to  defraud  the  complainant 
and  other  creditors  of  one  T,  and 
the  proof  showed  that  one  C,  at  the 
request  of  T,  conveyed  the  land  to 
the  appellant:  Held,  that  C  was  not 
a  necessary  part}'  to  a  bill  to  subject 
the  land  to  the  payment  of  the  com- 
plainant's debt.  Ballentine  et  al.  •». 
Beall,  206 

3.  Where  a  bill  was  filed  by  an  heir, 
to  set  aside  a  conveyance  made  by 
the  heirs  of  her  guardian,  on  the 
ground  that  the  premises  conveyed 
by  the  heirs  were  purchased  by  the 
guardian  with  the  funds  of  the  com- 
plainant, and  it  appeared  that  the 
father  of  the  complainant  purchased 
the  premises  at  the  proper  land 
office  of  the  United  States,  and  died 
in  possession  thereof,  but,  neverthe- 
less, a  patent  was  issued  by  the 
United  States  to  another  person: 
Held,  that  it  was  not  necessary  that 
the  patentee,  or  those  to  whom  he 
had  conveyed,  should  be  made  par- 
ties to  the  bill,  as  it  was  filed  to  en- 
able the  complainant  to  bring  an 
action  of  ejectment  against  the  per- 
son in  possession  of  the  premises; 
and  that  sufficient  title  was  shown 
by  the  heir  to  authorize  her  to  file 
the  bill.     Scott  v.  Moore  et  al.,      315 
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4.  As  a  general  rule  in  equity,  all 
persons  materially  interested  in  the 
subject  of  the  suit,  however  numer- 
ous, ought  to  be  made  parties,  that 
there  may  be  a  complete  decree, 
This  rule  is  confined  to  parties  to 
the  interest  involved  in  the  issue, 
and  who  must  necessarily  be  affect- 
ed by  the  decree.  And  it  is  more  a 
rule  of  convenience  than  of  right, 
and  is  dispensed  with  when  it  be- 
comes extremely  difiicult  or  incon- 
venient to  pursue  it.  Ibid. 

6.  A  party  who  claims  an  estate  in 
land  by  a  paramount  title,  ought  not 
to  be  made  a  defendant  to  a  bill  in 
chancery  to  set  aside,  as  fraudulent, 
a  conveyance  of  the  same  premises 
from  another  person.  See  33.    Ibid. 

Practice. 

6.  A  bill  in  chancery  may  be  dismiss- 
ed, on  motion,  where  it  is  manifest 
there  is  no  equity  in  the  bill;  not 
where  there  is  equity,  but  defective- 
ly set  forth.     Fisher  v  Stone,  69 

7.  Under  the  prayer  for  general  relief, 
a  court  of  chancery  may  decree  that 
which  is  not  specifically  prayed  for, 
and  grant  more  than  is  asked.  Isaacs 
V.  Steel,  104 

8.  A  fraudulent  grantee  cannot  object 
that  a  court  of  chancery  decreed  the 
sale  of  the  whole  of  a  tract  of  land, 
instead  of  an  undivided  half  thereof, 
when  the  pleadings  and  proof  show 
that  such  fraudulent  grantee  has  no 
rightful  interest  in  any  portion  of 
the  premises.  Ballentim  et  al.  v. 
Beall,  207 

9.  It  is  a  well  established  principle 
that  where  a  court  of  chancery  ob- 
tains jurisdiction  of  the  subject 
matter  of  a  suit,  it  will  retain  the 
jurisdiction,  to  the  end  that  com- 
plete justice  may  be  done  between 
the  parties.  It  has  the  power,  upon 
a  bill  to  foreclose  a  mortgage,  to  de- 
cree a  sale  of  the  mortgaged  prem- 
ises, and  thereby  to  pass  the  title  to 
the  purchaser,  and  will  put  him  in 
possession  instead  of  driving  him  to 
his  action  of  ejectment.  Aldrich  v. 
Sftarp,  264 

10.  Although  a  plea,  answer,  or  de- 
murrer may  be  filed  under  a  gene- 
ral rule  to  answer  by  a  certain  day 
in  term,  yet  it  may  well  be  doubted 
whether  such  ought  to  be  the  con- 
struction of  an  order,  or  agreement 
on  the  record,  giving  time  to  file  an 
answer  by  a  certain  day  in  vacation. 


But  this  is  a  matter  addressed  to 
the  sound  discretion  of  the  Court. 
Dunn  v.  Keegin,  295 

11.  Semble,  That  under  a  general  rule 
to  answer  by  a  certain  day,   a  plea,  . 
answer,  or  demurrer  may  be  filed  at 
any  time  before  default  is  taken. 

IMd. 

12.  The  rule  is  inflexible  in  chancery 
proceedings,  that  a  plea  of  matters 
in  pais,  and  pleas  in  bar  of  matters 
in  pais,  must  be  filed  on  oath. 

Idem  29T 

13.  A  motion  to  set  aside  a  default 
for  not  filing  an  answer  in  chance- 
ry, should  be  based  upon  affidavit, 
setting  forth  clearly  and  specifically 
the  reasons  for  setting  it  aside,  and 
be  accompanied  by  an  answer,  and 
offer  to  file  the  same.  Ibid. 

14.  "Where  a  party  in  chancery  de- 
sires to  raise  the  question  in  the  Su- 
preme Court,  whether  the  testimony 
was  sufficient  to  sustain  the  decree, 
he  should  preserve  the  testimony 
upon  the  record.  Ibid. 

15.  Where  a  bill  in  chancery  is  dis- 
missed by  a  complainant,  "without 
prejudice,"  he  may  still  avail  him- 
self of  all  errors  and  exceptions  ap- 
pearing upon  the  record,  antece- 
dent to  its  dismissal.  Parkinson  v. 
Trousdale,  370 

16.  According  to  the  general  practice 
of  courts  of  equity,  a  dissolution  of 
an  injunction  is  a  matter  of  course, 
upon  filing  the  answer  ;  unless,  in 
some  instances,  the  bill  is  sustained 
by  affidavits.  Ibid. 

17.  Where  a  defendant  in  chancery 
submits  to  answer,  he  must  respond 
to  every  material  allegation  in  the 
bill.  Idem  369' 

18.  The  complainant  filed  his  bill  in 
chancery  in  the  Madison  Circuit 
Court,  alleging  that  the  defendant 
had  recovered  a  judgment  against 
him  in  said  Court  for  $1000,  in  an 
action  for  slander,  and  prayed  that 
the  collection  of  the  judgment 
might  be  enjoined,  until  judgment 
should  be  rendered  in  an  action  for 
slander,  and  another  for  false  im- 
prisonment, which  he  had  institu- 
ted against  the  defendant,  in  th& 
same  court,  and  that  the  damages 
he  might  recover,  in  said  actions, 
might  be  set-off  against  said  judg- 
me'nt:  The  bill  also  alleged  the 
insolvency  of  the  defendant,  and 
that  he  would  be  in  danger  of  losing: 
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his  damages  to  be  recovered  in  said 
actions,  \inless  they  could  be  set-oft", 
and  that  he  could  prove  liis  causes 
of  action  against  the  defendant ; 
setting  fortli  the  particular  facts  he 
could  prove.  The  defendant  an- 
swered the  bill  admitting  the  judg- 
ment, and  the  pendency  of  the  suits, 
bnt  denying  that  he  was  guilty  of 
the  grievances  charged  against  him. 
He  also  denied  his  insolvency,  and 
alleged,  that  before  the  tilino:  of  the 
bill,  he  had  assigned  one-half  of  the 
judgment,  for  a  valuable  considera- 
tion :  Held,  on  exception  to  the 
answer,  that  it  was  sufficient;  that  it 
was  not  necessary  to  deny  tlie  par- 
ticular facts  which  the  complainant 
alleged  he  could  prove  to  sustain 
his  action,  the  general  denial  of 
guilt  being  sufhcieut;  and  that  it 
was  not  necessary  to  answer  whether 
the  complainant  would  be  in  danger 
of  losing  the  damages  he  might  re- 
cover. Ihid. 

19.  Courts  of  chancery  have  uniform- 
ly exercised  the  power  of  correcting 
mistakes,  not  only  in  simjile  con- 
tracts, but  in  bonds,  deeds,  and 
other  specialties,  whether  the  appli- 
cation is  made  to  the  court  merely 
for  the  purpose  of  rectifying  the 
mistake,  so  that  the  parties  may 
assert  their  legal  rights  under  the 
agreement,  when  corrected,  or 
whether  the  application  is  made  for 
the  double  purpose  of  rectifying  the 
mistake,  and  then  enforcing  a  spe- 
cific performance  of  the  agreement, 
but  also  where  the  complainant 
seeks  a  specific  performance  of  a 
contract,  in  which  a  mistake  has 
occurred,  and  the  defendant  sets  up 
the  mistake  by  Avay  of  defence. 
Ballnnce  V.   UiiderJiill  et  al. ,  459 

20.  Wherever  it  is  necessary  to  bring 
all  the  equities  of  all  the  parties 
fully  before  the  court,  that  complete 
equity  may  be  done,  as  well  in  favor 
of  the  defendant  as  of  the  com- 
plainant, it  becomes  necessary  to 
file  a  cross-bill;  and  this  may  be 
done  by  all  or  any  of  the  defend- 
ants, against  all  or  any  of  the  com- 
plainants, or  by  a  part  of  the  de- 
fendants against  the  complainants, 
or  a  part  of  them,  and  also  against 
his  co-defendants,  or  by  a  part  of 
th  -m,  as  the  nature  of  his  case  may 
require.  Idem,  461 

21.  Where  the  defendants  rely  on  the 
answer  alone,  they  can  only  use  the 
equity  of  their  case  for  the  purpose 


of  defence;  but  if  they  wish  to  be- 
come the  assailants,  and  seek  af- 
firmative relief,  they  must  file  their 
cross-bill,  and  in  this  way,  and  in 
this  alone,  are  they  permitted  to 
use  their  equity,  as  a  weapon  of  at- 
tack. Ibkl. 

23.  The  twelfth  section  of  our  chan- 
cery act  has  superceded  the  neces- 
sity of  tiling  a  cross-bill,  where  the 
sole  object  is  to  compel  a  discovery 
from  tiie  complainants;  but  where 
the  defendants  seek  relief  against  the 
complainants,  the  practice  is  left 
unaltered,  and  the  defendants  must 
still  resort  to  their  cross-bill.      Ibid. 

23.  So  far  as  the  practice  and  pro- 
ceedings are  concerned,  there  is  no 
difference  between  a  cross  and  ori- 
ginal bill.  It  is,  in  fact,  a  separate 
and  distinctive  suit,  commenced  by 
filing  the  bill,  which,  it  is  true, 
must  be  confined  to  the  subject 
matter  of  the  original  suit  ;  to  an- 
swer which  the  defendant  in  the 
cross-bill  must  be  brought  into  court 
in  the  same  manner  as  he  would 
be  in  any  other  case.  Ibid. 

24.  The  filing  either  an  answer,  plea, 
or  demurrer,  is  a  compliance  with 
a  rule  to  answer  ;  but  where  the 
dcfi-ndant  has  asked  further  time  to 
answer,  and  upon  that  special  ap- 
plication it  has  been  granted  him, 
it  may  be  improper  to  file  a  demur- 
rer, without  the  leave  of  the  Court : 
but  even  in  such  a  case,  the  objec- 
tion cannot  be  raised  on  a  writ  of 
error.     Bracken  v.  Kennedy  et  al., 

564 
See  27. 

General  Principles. 

25.  A  bill  in  chancery  alleged  that  the 
complainant's  land  was  sold  on  exe- 
cution, and  that  he  was  misinformed 
as  to  the  date  of  sale,  and  date  of 
expiration  of  his  right  of  redemp- 
tion, and  did  not  discover  the  error 
until  his  right  to  redeem  had  ex- 
pired, but  made  the  discovery  be- 
fore the  right  of  his  judgment  cre- 
ditor to  redeem  had  expired,  and 
agreed  with  him  to  redeem,  for  the 
benefit  of  the  complainant,  for  a 
consideration  which  was  paid.  That 
the  sheriff,  after  the  purchaser  had 
been  fully  paid,  fraudulently  con- 
vej^ed  the  premises  to  A,  a  judg- 
ment creditor,  who  conveyed  the 
same,  for  a  feigned  consideration, 
to  B,  who  had  full  knowledge  of  the 
facts.      The  bill   made  the  sherifE, 
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A  and  B,  defendants,  and  prayed 
that  the  conveyances  might  be  can- 
celled, and  for  general  relief  :  Held, 
on  demurrer,  that  the  bill  showed 
sufficient  equity  to  entitle  the  com- 
plainant to  relief.  Oreenup  v.  Porter 
et  al. ,  65 

26.  Where  a  bill  for  a  writ  of  ne  exeat 
repuhlica,  set  forth  that  the  defend- 
ant was  indebted  to  the  plaintiff  in 
the  sum  of  $70;  that  judgment  had 
been  recovered  against  him  for  that 
amount,  before  a  justice  of  the 
peace,  and  the  defendant  had  ap- 
pealed the  cause  to  the  Circuit 
Court.  That  the  surety  in  the 
appeal  bond  was  one  H,  who  sub- 
sequently to  the  faking  of  the  ap- 
peal, had  become  insolvent,  and  left 
the  State;  and  that  the  defendant 
threatened  to  do  the  same,  and  was 
about  to  depart  and  remove  into 
some  distant  country,  etc. :  Held, 
that  the  bill  showed  sufficient  equi- 
ty on  its  face,  and  that  it  was  error 
to  dismiss  the  bill  on  motion. 
Fisher  V.  Stone,  69 

27.  Semhle,  That  the  bill  was  defective 
in  not  showing  that  the  defendant 
was  about  to  remove  his  property, 
but  that  this  defect  could  be  reme- 
died by  amendment,  after  demurrer 
filed.  Ibid. 

28.  In  equity,  a  junior  patent,  or  re- 
gister's certificate  of  purchase  of  a 
tract  of  land,  will  prevail  over  the 
elder  one,  if  the  right  on  which  it 
is  based  is  prior  in  point  of  time  to 
that  on  which  the  elder  patent,  or 
certificate,  is  founded.  Isaacs  v. 
Steel,  99 

29.  The  right  to  pre-emption,  under 
the  acts  of  congress  of  May  29, 
1830,  and  of  June  19,  1834,  ex- 
tended to  lands  which  had  been  of- 
fered for  sale  previous  to  the  pas- 
sage of  the.se  acts;  and  a  sale,  by 
private  entry,  of  a  tract  of  land  upon 
which  a  settler  had  a  pre-emption 
right,  was  illegal  and  void;  and  a 
court  of  equity  will  perpetually  en- 
join a  purchaser  from  proceeding, 
in  ejectment,  against  a  person  who 
has  subsequently  purchased  the 
same  laud  under  his  pre-emption 
right.  Jdcm,  103 

30.  It  is  a  well  established  doctrine, 
that  equity  will  never  award  a  new 
Trial  at  law,  except  in  cases  where 
manifest  fraud  is  shown,  or  where 
gross  injusiice  has  been  done. 
Crafts  V.  Hall  et  al,  132 


31.  A  court  of  equity  will  not  under- 
take to  question  the  correctness  of 
a  judgment  at  law,  for  irregularity. 

Jbid. 

32.  Where  a  constable,  in  charge  of 
a  juiy  who  had  retired  to  consider 
of  their  verdict,  told  them  that  the 
judge  had  instructed  him  to  inform 
the  jury,  that  unless  they  agreed 
upon  their  verdict  in  fifteen  min- 
utes, they  must  leave  the  room  they 
occupied;  and  a  short  time  after- 
wards, the  same  officer  told  the 
jury  the  judge  had  again  directed 
him  to  say  to  them,  that  if  they  did 
not  agree  in  five  minutes,  they  must 
leave  the  room  they  occupied;  and 
there  was  no  other  comfortable 
room  to  which  they  could  go;  and 
shortly  afterwards  the  jury  agreed 
upon  "their  verdict :  Held,  that  these 
facts  did  not  authorize  a  court  of 
equity  to  set  aside  the  verdict,  and 
grant  a  new  trial.  Ibid. 

83.  A  creditor  who  has  proceeded  to 
judgment  against  his  debtor,  and 
has  his  execution  returned  unsatis- 
fied, may  file  his  bill  in  equity,  and 
reacli  the  property  and  effects  of 
his  debtor  not  subject  to  execution. 
He  may  file  his  bill  in  his  own 
name,  and  for  his  own  benefit,  or 
join  with  other  creditors  standing 
in  the  same  situation,  in  a  suit  for 
their  common  benefit;  or  he  may 
file  the  bill  in  behalf  of  himself  and 
such  other  creditors  as  may  choose 
to  come  in  under  the  decree.  Bal- 
lentine  et  al.  v.  Beall,  206 

34.  The  return  of  an  execution  un- 
satisfied, gives  the  judgment  credi- 
tor no  specific  lien  on  property  not 
subject  to  execution,  and  he  can  only 
obtain  a  lien  by  the  aid  of  a  court  of 
equity.  When  he  has  pursued  the 
property  of  the  debtor  into  that 
court,  he  is  entitled  to  a  preference 
as  the  reward  of  his  vigilance.    Ibid. 

35.  Where  it  is  proved  that  land  was 
purchased  jointly  by  C  and  T,  and 
the  conveyance  made  to  C,  who 
conveyed  to  the  brother-in-law  of 
T,  at  the  request  of  T,  who  assign- 
ed as  a  reason  for  such  request, 
that  he  and  C  had  become  largely 
indebted,  and  if  everything  else 
went  he  wished  to  have  the  land. 
'I'hat  a  settlement  was  made  between 
T  and  his  brother-in-law,  and  the 
brother-in-law  was  found  indebted 
to  T;  and  after  the  settlement,  T 
said,   if  everything  else  went,   he 
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wanted  the  land  saved.  That  T 
was  utterly  insolvent  at  the  time  of 
his  death,  and  for  some  years  pre- 
vious: A  court  of  equity  is  author- 
ized to  decree  the  conveyance  to  the 
brother-in-law  fraiidulent  and  void. 

Ibid. 

36.  "Where  a  bill  in  chancery  is  filed 
by  a  judgment  creditor  against  an 
administrator,  and  the  heirs  at  law 
of  the  deceased  debtor,  and  a  frau- 
dulent grantee,  it  is  not  error  for  the 
court,  where  the  facts  warrant  such 
a  decree,  to  decree  that  the  convey- 
ance to  the  fraudulent  grantee  be 
set  aside,  and  that  the  title  to  the 
lands  be  deemed  in  the  heirs  of  the 
debtor,  and  that  so  much  of  the 
lands  as  may  be  necessary  to  pay 
the  complainant's  debt,  interest,  and 
costs,  be  sold  by  a  commissioner  ap- 
pointed to  execute  the  decree.  The 
complainant,  l)y  the  institution  of 
his  suit,  secured  a  lien  upon  the 
land,  for  the  satisfaction  of  his  debt, 
and  if  the  administrator  was  entitled 
to  any  portion  of  the  proceeds,  it 
would  only  be  the  residue  after 
paying  the  complainant's  debt. 

Ibid. 

37.  A  justice's  judgment,  where  the 
amount  is  sufficient  to  give  a  court 
of  chancery  jurisdiction,  is  as  well 
entitled  to  the  aid  of  that  court,  as 
the  judgment  of  a  court  of  record. 

Ibid. 

38.  A  made  his  note  to  B,  in  consi- 
deration of  money  won  at  a  game 
played  with  cards,  and  B  assigned 
the  note  to  C,  who  instituted  a  suit 
upon  it  in  a  court  of  law.  Upon 
the  trial  A  called  B  as  a  witness, 
who  objected  to  stating  what  was 
the  consideration  of  the  note,  on 
the  ground  that  he  could  not  do  so 
without  criminating  himself,  and 
the  court  sustained  his  objection. 
No  other  testimony  being  offered, 
judgment  was  rendered  in  favor  of 
C,  for  the  amount  of  tlie  note  and 
interest.  Upon  a  bill  in  chancery, 
to  enjoin  the  enforcement  of  the 
judgment:  Held,  that  these  facts 
did  not  authorize  a  court  of  chan- 
cery to  interfere  with  the  judgment 
of  the  court  of  law,  it  not  appearing 
that  A  had  no  other  witness  to  prove 
the  same  fact  he  thought  to  establish 
by  B.     Abrams  et  alv.  Gamp,      291 

39.  The  general  rule  in  equity  is,  that 
relief  will  not  be  granted  against  a 
judgment  at  law,  on  the  ground  of 


its  being  contrary  to  equity,  unles«i 
the  defendant  in  the  action  at  law 
was  ignorant  of  the  facts  constitut- 
ing his  defence,  while  the  suit  was 
pending,  or  they  could  not  have 
been  received  as  a  defence  at  law. 
If  he  permits  judgment  to  pass 
against  him  by  neglect,  he  cannot 
afterwards  seek  relief  in  equity,  for 
a  matter  whicli  he  could  have  avail- 
ed himself  of  at  law,  even  if  a  court 
of  equity  has  concurrent  jurisdic- 
tion with  a  court  of  law,  of  the  sub- 
ject matter  of  the  defence.  Ibid 

40.  A  party  electing  to  make  his  de- 
fense at  law,  and  failing,  is  preclud- 
ed from  going  into  equity  to  litigate 
anew  the  same  matters.  To  this 
general  rule  there  are  some  excep- 
tions, as  where  the  judgment  has 
been  obtained  by  fraud,  or  gross  in- 
justice has  been  done  to  a  party, 
attributable  to  his  laches  or  neglect. 

Ibid. 

41.  It  is  the  peculiar  province  of  a 
court  of  equity  to  administer  to  the 
ends  of  justice,  by  removing  im- 
pediments to  the  fair  decision  of  a 
question  in  other  courts,  by  pre- 
venting injury  to  persons,  from  the 
doubtful  title  of  others,  which  may 
be  set  up,  and  to  prevent  an  unne- 
cessary multiplicity  of  suits.  Scott 
V.  Moore  et  al.,  i315 

42.  Where  a  bill  in  chancery  alleged 
that  the  defendant  purchased  a  tract 
of  land  with  notice  of  the  complain- 
ant's equity,  and  called  upon  the 
defendant  to  state  what  was  the  con- 
sideration he  paid  for  the  same,  and 
he  answered  that  it  was  a  full  and 
valuable  consideration,  without 
stating  what  it  was.  or  how  much, 
but  the  consideration  expressed  in 
the  deed  which  was  a  quit-claim, 
was  $500:  Held,  that  the  court 
would  presume  that  the  considera- 
tion mentioned  in  the  deed  was  not 
the  actual  one.  Ibid. 

43.  Where  A  died  intestate,  leaving  a 
wife  and  daughter,  and  B  was  ap- 
pointed his  administrator,  and  B, 
as  guardian  of  the  daughter,  fore- 
closed a  mortgage  executed  by  C  to 
A,  in  the  name  of  the  daughter,  as 
the  heir  of  her  father :  Held,  that  B 
was  estopped  to  deny  that  the  mort- 
gage belonged  to  the  daughter,  and 
B  could  not  set  up  a  claim  to  it  as 
administrator.  Idem,  817 

44.  Where  B,  the  administrator  of  A, 
foreclosed  a  mortgage  in  the  name 
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of  the  only  child  of  A,  as  heir,  and 
upon  the  sale  of  the  mortgaged 
premises,  pm-chased  the  same,  for 
the  consideration  of  $1000,  and  the 
sheriff's  deed  recited  the  fact  that 
the  sale  was  made  to  B,  under  pro- 
ceedings by  scire  facias  to  foreclose 
the  mortgage,  in  the  name  of  the 
heir,  and  the  deed  was  recorded  in 
the  proper  county :  Held,  that  this 
was  notice  to  a  purchaser  of  B's 
heirs,  of  the  facts  stated  in  the  deed: 
Held,  also,  that  as  the  same  pro- 
ceedings showed  that  B  was  the 
guardian  of  the  heir,  they  were  no- 
tice that  he  was  trustee  of  the  avails 
of  those  proceedings,  whether  the 
land  itself,  or  the  money,  in  lieu 
thereof.  Idem,  319 

45.  A  bill  in  chancery  alleged  that 
the  complainant  was  the  only  heir 
of  A;  that  at  the  time  of  A's  de- 
cease, he  held  a  mortgage  upon 
certain  premises,  which  was  sub- 
sequently foreclosed  in  the  name  of 
the  heir,  by  B,  her  guardian  and 
next  friend,  and  the  premises  pur- 
chased, at  the  mortgage  sale,  in  the 
name  of  B,  as  guardian,  for  $1000; 
that  B  never  paid  the  $1000,  or  any 
part  thereof,  but  had  the  amount 
of  his  bid  credited  on  the  mortgage 
debt,  and  never  paid  any  part  there- 
of to  the  complainant;  that  the 
heirs  of  B  conveyed  the  premises  to 
C,  who  knew  that  B  never  paid  any- 
thing on  said  purchase.  The  answer 
denied  any  such  knowledge,  or  any 
notice  of  any  such  facts,  and  averred 
that  B  purchased  in  his  own  right. 
The  proof  showed  that  after  A's 
death,  B  was  appointed  administra- 
tor of  his  estate,  and  also  guardian 
of  the  complainant;  that  B  was 
poor,  and  could  not  have  paid  the 
tenth  part  of  $1000  out  of  his  own 
funds;  that  he  had  scarcely  clothes 
enough  to  wear;  that  B  never  made 
any  settlement,  or  rendered  any  ac- 
count of  his  guardianship.  That 
the  defendant  resided  in  the  neigh- 
borhood of  B,  and  was  constable 
and  deputy  sheriff  of  the  county, 
not  long  before  the  sale ;  that  it  was 
generally  believed  in  the  neighbor- 
hood, that  B  did  not  pay  the  pur- 
chase money ;  that  any  stranger  com- 
ing into  the  neighborhood  could  see 
his  situation;  that  the  defendant 
was  a  man  of  penetrating  mind,  and 
used  to  make  inquiries  about  any 
business  he  entered  into;  that  he 
had  subsequently  conversed  al)out 
his  title  to  the  premises,    and  ex- 


pressed doubt  of  the  same;  had 
said  that  if  he  was  a  single  man, 
he  would  go  and  marry  the  com- 
plainant, and  then  he  would  be  sure 
of  the  land ;  but  he  thought  his  title 
under  B,  as  good  as  any  of  the 
titles;  that  the  defendant  said  he 
had  bought  the  title  of  the  former 
husband  of  the  complainant,  and 
he  thought  that  title  was  the  best 
chance;  that  the  defendant  had 
given  his  note  for  $200,  for  the  use 
of  the  infant  son  of  the  complain- 
ant, payable  as  soon  as  he  should 
obtain  a  legal  title  to  the  premises, 
from  the  legal  representatives  of  the 
estate  of  A:  Held.,  that  tliese  facts 
showed  that  the  defendant  was 
placed  in  a  position  to  know  all  the 
material  facts  attending  the  pur- 
chase of  the  laud  by  B,  and  was 
chargeable  with  notice :  Held,  also, 
that  whether  the  mortgage  was  a 
chattel  which  passed  to  B,  as  ad- 
ministrator, or  descended  to  the 
heir,  was  immaterial,  as,  in  either 
case,  B  was  a  trustee  for  the  com- 
plainant, there  being  no  creditors; 
and  there  was  a  resulting  trust  in 
her  favor.  Ibid. 

46.  The  proof  also  showed  that  the 
mother  of  the  complainant,  after 
the  decease  of  A,  made  a  bequest  to 
B,  in  the  following  words:  "I 
bequeath  all  my  part  of  the  estate 
to  B,  with  all  its  profits  and  emolu- 
ments, together  with  my  stock  of 
five  cows,  etc.":  Held,  that  B,  by 
foreclosing  the  mortgage  in  the 
name  of  the  complainant,  was 
estopped  (together  with  those 
claiming  under  him)  from  making 
any  claim  to  the  land,  under  this 
bequest.  Ibid. 

47.  A  person  who  entered  a  tract  of 
land  under  a  Vincennes  certificate 
granted  under  the  "  Act  for  the  re- 
lief of  certain  settlers  in  the  state  of 
Illinois,  who  reside  within  the  Vin- 
cennes land  district,"  to  which 
the  occupant  was  entitled  to  a  pre- 
emption, under  the  act  of  May  29th, 
1830,  and  which  he  subsequently 
purchased  under  that  act,  will,  with 
his  grantees,  be  decreed,  in  chan- 
cery, to  convey  the  land  to  the  pre- 
emptor,  and  will  be  enjoined  from 
enforcing  a  recovery  in  ejectment. 
Bruner   et  al.    v.    Manlove   et    al., 

342 

48.  "While  courts  of  equity  will  en- 
tertain a  bill  to  set-off  mutual  debts 
by  judgment,  they  will  not  extend 
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this  remedy  to  a  case  of  unliquidat- 
ed damages,  the  recovery  of  Avhich 
is  uncertain.  Parkiasuii  v.  Trous- 
dale, 371 

49.  A  party  has  an  unquestionable 
right  to  call  upon  a  court  of  equity 
to  compel  a  specific  performance  of 
an  award;  but  in  doing  so,  he,  in 
effect,  treats  the  award  as  a  con- 
tract between  the  parties  to  it.  An 
award  of  arbitrators  partakes,  in 
some  respects,  of  the  nature  of  the 
judgment  of  a  court,  which  the 
parties  have,  by  their  own  volun- 
tary agreement,  vested  with  a  final 
jurisdiction  of  the  sul)ject  matter 
of  the  submission.  In  other  re- 
spects it  partakes  of  the  nature  of  a 
contract  between  the  parties,  which 
they  have,  by  their  submission,  au- 
thorized the  arbitrators  to  make  for 
them,  and  by  whicii  they  are  con- 
clusively bound.  It  is  in  this  lat- 
ter character  alone  that  an  award  is 
treated  wlien  courts  of  equity  have 
interfered,  and  undertaken  to  en- 
force a  specific  performance  of  it. 
Ballancev.  Underhill  etal.,  459 

50.  Where  an  award  of  arbitrators  re- 
quired one  party  to  convey  to  the 
other,  lots  "one  and  two,"  in  a  cer- 
tain town,  and  it  appeai-ed  that  the 
arbitrators,  by  mistake,  omitted  the 
words,  "in  block  fifty-one,"  after 
the  word  two,  in  drawing  up  their 
award:  Held,  that  the  mistake 
could  be  corrected  in  a  court  of 
chancery.  Ibid. 

51.  Where  an  injunction  to  stay  a 
sale  of  town  lots,  which  were  ad- 
vertised for  sale,  was  granted,  and 
the  defendant  answered  the  bill, 
denying  its  equity,  and  stating  that 
considerable  expense  had  been  in- 
curred, by  advertising  the  lots  for 
sale,  which  would  be  a  loss  in  con- 
sequence of  the  injunction,  the 
court,  on  dissolving  the  injunc- 
tion, decreed  that  the  complainant 
should  pay  the  amount  of  said  ex- 
penses, which  were  reported  by  the 
master,  at  $22:  Held,  that  the  de- 
cree was  not  erroneous.  Edwards 
V.  Pope  et  al. ,  468 

See    Deposition  ;    FoRECLosrrRE  ; 
Partnership. 

CHALLENGE. 
See  Jury. 

CHANGE  OF  VENUE. 
1.  A  change  of  venue  may  be  award- 
ed in  a  criminal  case,  by  consent, 


without  requiring  a  petition  or  af- 
fidavit to  be  tiled  for  that  purpo.se. 
2  he  People  v.  Scales,  33-1 

2.  Semble,  That  the  court,  to  wliicli 
a  cause  is  sent  by  change  of  venue, 
cannot  look  behind  the  order  of  the 
couit  making  the  change,  and  de- 
termine its  regularity.  Ibid. 

See  Criminal  Law,  1,  2,  3. 

CIRCUIT  COURT. 

See  Jurisdiction,  Of  Circuit  Coun, 
1,  2,  3. 

CLOSE, 

See  Trespass,  8. 

COLLATERAL   SECURITY. 
See  Promissory  Note,  11. 

COLORED  PERSON. 
See  Free  Person. 

COMMON  BENEFIT. 

Where  all  have  a  right  to  participate 
in  a  common  benefit,  and  no  one  can 
have  an  exclusive  enjoyment,  no 
rule,  from  the  very  nature  of  the 
case,  can  be  laid  down,  as  to  how 
much  each  may  use,  without  infring- 
ing upon  the  rights  of  others.  In 
sucli  cases  it  must  be  left  to  the  jury 
to  di'termine  whether  the  party  com- 
plained of  has  used,  under  all  cir- 
cumstances, more  than  his  just  pro- 
portion.    Evans  v.  MerHweatlier,  496 

COMMON  LAW 

1.  The  common  law  is  adopted  in  this 
state  by  legislative  enactment;  but 
this  must  be  understood  only  in 
those  cases  where  that  law  is  appli- 
cable to  the  habits  and  condition  of 
our  society,  and  is  in  harmony  with 
the  genius,  spirit,  and  objects  of  our 
institutions.     Boyerv.  Sweet,         121 

2.  Such  portions  only  of  the  common 
law  as  are  applicable  to  our  institu- 
tions, and  suited  to  the  genius  of 
our  people,  can  be  regarded  as  in 
force  in  this  state.  Stuart  v.  The 
People,  404 

3.  The  provision  in  the  ordinance  of 

July  13,  1787,  ceding  the  north- 
western territory  to  the  United 
States,  that  the  inhabitants  of  said 
territory  shall  always  be  entitled  to 
the  benefit  of  judicial  proceedings 
according  to  tlie  course  of  the  com- 
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mon  law,  intends  the  common  law, 
as  it  was  then  understood  and  ex- 
]ioimded,  by  the  courts  in  America. 
Penny  v.  Little  et  a!.,  305 

See  RiTARiAN  Proprietor;  Wa- 
ger, 1. 

COMPROMISE. 
See  Bastardy. 

CONSIDERATION. 

1.  An  act  lawful  in  itself,  which  is  for 
the  benefit  of  one  party,  or  to  the 
prejudice  of  another,  constitutes  a 
sufficient  consideration  to  support  a 
promise.     Doyle  et  al.  v.  Kruipp,  337 

2.  The  possession  of  land,  or  a  claim 
of  title  to  real  estate,  may  be  the 
subject  of  sale  and  transfer,  and  a 
good  consideration  to  support  a 
promise  for  the  price.  The  trans- 
fer of  the  possession,  or  of  the  claim 
of  title,  is  to  the  prejudice  of  the 
seller,  and  a  benefit  to  the  purcha- 
ser, and  therefore  a  good  considera- 
tion. Ihid. 

See  Bastardy;  Bond,  4;  Chan- 
cery, 25,  38,  42,  44,  45;  Gaming; 
Lease,  1;  Promissory  Note; 
School  Lands,  8,  9,  13;  Ven- 
dor, 5-13. 

CONSTITUTION. 

1.  The  constitution  of  Illinois  is  not 
to  be  regarded  as  a  grant  of  power, 
but  rather  as  a  restriction  upon  the 
powers  of  the  legislature ;  and  it  is 
competent  for  the  legislature  to  ex- 
ercise all  powers  not  forbidden  by 
that  instrument,  nor  delegated  to 
the  general  "government,  nor  pro- 
hibited to  the  state,  by  the  consti- 
tution of  the  United  States.  Sawyer 
'0.  The  City  of  Alton,  130 

2.  An  act  of  the  legislature  ought  not 
to  be  declared  unconstitutional, 
unless  it  is  in  plain  and  obvious 
conflict  with  the  constitution. 
Lane  et  al.  v.  Dorman  et  ux.,        240 

3  Whenever  it  is  clear,  that  the  legis- 
lature has  transcended  its  authority, 
and  that  a  legislative  act  is  in  con- 
flict with  the  constitution,  it  is  im- 
peratively required  of  the  court  to 
maintain  the  paramount  authority 
of  that  instrument,  which  it  is  sol- 
emnly pledged  to  support,  and  to 
declare  the  act  inoperative  and  void. 

Ibid. 

4,  The  legislature  cannot  exercise  ju- 
dicial powers.  Ibid. 


5.  The  ascertainment  of  indebtedness 
between  two  parties,  and  the  direc- 
tion of  the  application  of  the  prop- 
erty of  one,  to  the  payment  of  the 
other,  is  a  judicial  act,  and  can  not 
be  constitutionally  performed  by  the 
legislature.  Ibid. 

6.  An  act  of  the  legislature  authoriz- 
ing A  to  sell  so  much  of  the  lands  of 
a  deceased  person,  as  would  be  suffi- 
cient to  raise  $1,008.87,  together 
with  interest  and  costs,  and  direct- 
ing that  the  proceeds  should  be  ap- 
plied to  the  extinguishment-of  the 
claims  of  A  and  B,  against  the  estate 
of  the  deceased,  for  moneys  ad- 
vanced, and  liabilities  incurred  by 
them  on  account  of  the  estate,  and 
authorizing  A  to  make  and  execute 
deeds  for  the  same,  is  unconstitu- 
tional and  void.  Ibid. 

7.  The  legislature  has  no  power  to 
inquire  "  into,  ascertain,  or  deter- 
mine whether  a  widow  is  entitled 
to  dower  in  a  tract  of  land ;  and  an 
act  authorizing  and  requiring  certain 
commissioners  to  assign  to  her  her 
dower  in  certain  premises,  is  null 
and  void,  so  far  as  it  is  a  determina- 
tion that  she  is  entitled  to  dower 
therein,  it  being  a  judicial  determi- 
nation.    Edwards  v.  Pope  et  al. ,  470 

8.  Where  the  legislature  passed  a 
special  act,  the  preamble  of  which 
recited,  that  divers  persons,  some 
known  and  others  unknown,  some 
residents  and  others  non-residents, 
were  owners  of  a  certain  tract  of 
land,  and  that  a  partition  thereof 
would  be  extremely  ditficult,  if  not 
impracticable,  and  the  act  author- 
ized any  one  interested  to  petition 
the  Circuit  Court  of  the  proper 
county,  in  behalf  of  themselves,  and 
all  others  interested,  without  nam- 
ing them,  for  the  sale  of  said  land, 
and  authorized  the  court,  on  due 
proof  of  the  publication  of  notice 
of  the  presentation  of  said  petition, 
as  required  in  the  act,  and  upon  its 
appearing  that  a  partition  of  said 
land  would  be  extremely  difficult, 
if  not  impracticable,  to  order  the 
sale  of  the  same,  and  appoint  three 
disinterested  householders  of  the 
said  county  to  lay  off  the  same  into 
town  lots  and  streets,  and  to  sell  the 
lots  on  a  credit,  and  on  payment  of 
the  purchase  money,  to  make  deeds 
to  the  purchasers,  which  deeds  were 
declared  to  be  valid  and  effectual, 
to  pass  to  the  purchasers  respect- 
ively, or  their  assigns,  an  estate  in 
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fee  simple  to  the  premises  purelms- 
ed;  and  the  act  fnrtlier  provided, 
that  the  streets  should  be  and  lor- 
ever  remain  free,  public,  and  com- 
mon highways  and  streets:  Ueld, 
that  the  act  was  constitutional. 

Ibid. 

9.  The  constitutionality  of  each  spe- 
cial act  of  the  legislature  must  de- 
pend upon  its  own  particular  phra- 
seology and  provisions.  The  par- 
ticular circumstances  of  the  parties 
applying  for,  and  to  be  affected  by 
it,  must  be  looked  to,  as  well  as 
their  intention,  and  the  intention  of 
the  legislature,  and  the  object  to  be 
accomplished;  and  if,  from  these, 
it  be  manifest  that  the  legislature 
has  exercised  but  a  remedial  power, 
in  enabling  parties  to  do  Avith  their 
own  property  what  thej''  had  not 
power  before  to  do,  and  has  not  ad- 
judicated that  they  should  do  what 
they  are  unwilling  to  do,  the  act 
would  be  within  legislative  compe- 
tency. Ibid. 

See  FoKECLOSUUE,  6;  Tax. 

CONSTRUCTION  OF  STATUTES. 

1.  It  is  a  rule  in  the  construction  of 
statutes,  that  all  the  provisions  are 
to  be  taken  together,  in  ascertain- 
ing the  intention  of  the  lawgiver. 
Davis  v.  Haydon  et  al.,  37 

2.  In  construing  statutes,  the  rule 
that  contemporaneous  exposition  is 
strongest  in  law,  is  to  be  regarded. 
Isaacs  V.  Steel,  100 

3.  Statutes  in  pai'i  materia  must  be 
construed  together,  so  as  to  effect 
their  several  objects.  Frink  et  al.  v. 
King,  150 

4  In  construing  statutes,  we  should 
look  at  the  real  object  and  intention 
of  the  law  makers,  as  gathered  from 
an  examination  and  comparison  of 
the  context  of  the  whole  act, — its 
spirit,  and  import.  People  v.  Canal 
Commissioners,  157 

5.  If  it  is  apparent,  that,  by  a  particu- 
lar construction  of  a  statute,  in  a 
doubtful  case,  great  public  interests 
would  be  endangered  or  sacrificed, 
it  ought  not  to  be  presumed  that 
such  construction  was  intended  by 
the  legislature.  Idem,  160 

6.  It  is  not  the  province  of  a  court  to 
decide  upon  the  expediency  and 
proprietyof  a  statute,  but  to  ascer- 
tain its  just,  reasonable,  and  true 
construction ;  and  when  this  is  satis- 


factorily ascertained,  it  has  only  to 
pronounce  the  decision.  Ibid. 

7.  An  assignee  of  a  certificate  of  pur- 
chase of  a  canal  lot  in  Chicago  or 
Ottawa,  in  1836,  is  entitled  to  all  the 
rights  of  the  original  purchaser,  and 
he  may,  under  the  "Act  for  the  re- 
lief of  purchasers  of  canal  lots  in 
Chicago  and  Ottawa,  in  1836,"  apply 
the  payments  made  on  such  lot,  in 
part  payment  of  any  lot  purchased 
by  himself,  and  forfeited  for  non- 
compliance with  the  conditions  of 
purchase ;  and  it  is  tlie  duty  of  the 
board  of  canal  commissioners  to 
allow  such  application;  and,  in  case 
of  refusal,  a  writ  of  mandamus  will 
be  granted  against  them.  Ibid. 

8.  Although  the  statute  declares  that 
the  personal  property  and  the  lands 
on  whic'h  the  defendant  resides, 
shall  be  last  taken  in  execution,  yet, 
when  for  want  of  lands,  an  execu- 
tion is  levied  on  personal  property, 
the  subsequent  acquisition  of  the 
title  to  lands  by  the  defendant,  can 
not  annul  the  levy,  or  divest  the  title 
thus  acquired  by  it;  nor  would  the 
oiBcer  be  justified  in  releasing  the 
property  taken  in  execution.  Ryder 
et  al.  V.  Buckmaster,  198 

9.  When  a  state  enacts  a  statute  of 
another  state,  it  is  presumed  to 
adopt  the  construction  which  that 
statute  has  received,  by  a  uniform 
series  of  judicial  expositions,  in  the 
courts  of  the  state  from  which  it  is 
taken.     Campbell  v.  Quinlin,        289 

11.  The  provision  in  the  ordinance  of 
July  13,  1787,  ceding  the  north- 
western territory  to  the  United 
States,  that  the  inhabitants  of  said 
territory  shall  alwa}^s  be  entitled  to 
the  benefit  of  judicial  proceedings 
according  to  the  course  of  the 
common  law,  intends  the  common 
law,  as  it  was  then  understood  and 
expounded,  by  the  courts  in  Amer- 
ica.    Penny  v.  Little  et  al. ,  305 

12.  Contemporaneous  and  uniform 
construction  assists  in  the  sound 
interpretation  of  constitutions  and 
laws.     Edwards  v.  Pope  et  al.,     470 

13.  A  statute  is  void  only  so  far  as  its 
provisions  are  repugnant  to  the 
constitution.  Ibid. 

14.  The  preamble  of  a  statute  is  no 
part  of  the  act;  still  it  may  assist 
in  ascertaining  the  true  intent  and 
meaning  of  the  legislature.         Ibid. 

15.  Private  acts  are  construed  in  the 
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same  manner  as  conveyances  that 
derive  their  effect  from  the  com- 
mon law;  and  the  couit  will  con- 
sider what  was  the  object  and  inten- 
tion of  the  parties  in  obtaining  the 
act.  Ibid. 

See  Administrator;  Appeal; 
Attachment;  Constitution; 
Ejectment;  Error,  1;  Ferry, 
3,  4;  Foreclosure,  16;  Grand 
Jury;  Lease;  License;  Pre- 
emption: Promissory  Note,  5, 
6,  8,  9,  10.  15,  18,  21,  22,  23,  33; 
School  Lands;  Security  for 
Costs;  Trespass,  7,  8. 

CONTEMPT  OF  COURT. 

1.  The  proceeding  against  a  party  for 
contempt  of  court,  is  in  the  nature 
of  a  criminal  proceeding.  Stuart  v. 
The  People,  403 

2.  A  writ  of  error  may  be  sued  oiit  of 
the  Supreme  Court,  to  reverse  the 
decision  of  a  Circuit  Court,  fining  a 
person  for  contempt  of  court.     Ibid. 

8.  Contempts  of  court  are  either  di- 
rect, such  as  are  offered  to  the  court, 
while  sitting  as  such,  and  in  its  pres- 
ence, or  constructive,  being  offered, 
not  in  its  presence,  but  tending,  by 
their  operation,  to  obstruct  and  em- 
barrass, or  prevent,  the  due  admin- 
istration of  justice.  Idem,  404 

4.  The  right  in  the  courts  to  punish 
for  contempts  committed  in  the  pre- 
sence of  the  court,  is  acknowledged 
by  statute,  and  while  it  affirms  a 
principle  that  is  inherent  in  all 
courts  of  justice,  to  defend  them- 
selves when  attacked,  it  may  be  re- 
garded as  a  limitation  upon  the 
power  of  the  courts  to  punish  for 
any  other  contempts.  In  this  power 
would  necessarily  be  included  all 
acts  calculated  to  impede,  embarrass, 
or  obstruct  the  court  in  the  admin- 
istration of  justice.  Such  acts  would 
be  considered  as  done  in  the  pres- 
ence of  the  court.  So,  also,  of  rules 
entered  by  the  court,  prohibiting  the 
publication  of  the  evidence,  or  other 
matters,  wliilst  the  case  is  pending 
and  undecided.  Idem,  405 

See  Attachment  for  Contempt; 
Mandamus. 

CONTINUANCE. 

See  Practice,  In  Circuit  Court, 
26,  27. 


CONTRACT. 

1.  The  rule  is  well  settled,  that  where 
the  undertakings  of  the  parties  to  a 
contract  are  mutual,  one  in  consid- 
eration of  the  other,  and  no  time  is 
fixed  for  their  performance,  they  are 
to  be  regarded  as  dependent  con- 
tracts, whicli  neither  party  can  en- 
force, without  averring  and  proving 
a  performance,  or  at  least  an  offer 
to  perform,  on  his  part.  Capps  v. 
Smith  etal.,  179 

2.  Where  several  persons  sign  a  sub- 
scription paper  payable  to  a  portion 
of  their  number,  as  trustees,  where- 
by each  one  agrees  to  pay  the  sum 
set  opposite  to  his  name,  for  the 
purpose  of  erecting  a  building,  and 
tlie  work  is  done  by  a  mechanic, 
an  action  may  be  maintained  by  the 
trustees  against  any  subscriber  who 
neglects  or  refuses  to  pay  his  sub- 
scription.    Robertson  v.  March  et  al., 

200 

3.  Such  contract  is  not  joint,  but  sev- 
eral. Ibid. 

4.  The  doctrine  that  the  remedy  pro- 
vided by  law  to  enforce  a  contract, 
is  a  part  of  the  contract,  and  incor- 
porated into  it,  has  been  long  since 
exploded.  The  true  doctrine  is, 
that  remedies  afforded  by  law  to 
enforce  a  right  or  obligation,  are 
no  part  of  the  same.  Williamfi  v. 
Waldo  etal,  268 

5.  A  decree  in  chancery,  or  a  judg- 
ment at  law,  is  not  a  contract.    Ibid. 

6.  Where  a  contract  under  seal,  was 
in  the  handwriting  of  one  joint  con- 
tractor, and  signed  and  sealed  in  a 
partnership  name,  by  the  other: 
Held,  under  the  plea  of  non  est  fac- 
tum, that  the  deed  was  executed  by 
both.      WiiUr  et  al.  v.  McNeil,      436 

7.  Semble,  That  it  may  well  be  doubt- 
ed, whether,  under  the  statute  of 
Illinois,  either  one  of  two  defend- 
ants can  deny  the  execution  of  a 
contract  sued  on,  without  accom- 
panying his  plea  by  an  affidavit  de- 
nying its  execution.  Ibid. 

8.  AVhere  A  and  P  contracted  with 
B,  to  perform  certain  labor,  and  A 
paid  him  in  part  therefor:  Held, 
tiiat  A  alone  could  not  maintain  an 
action  against  B,  to  recover  dama- 
ges for  a  failure  to  perform  the 
contract;  that  the  contract  was 
joint,  and  that  suit  must  be  brought 
in  the  name  of  A  and  P.  Archer  v. 
Bogtie,  52Q 
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9.  The  rule  is,  where  a  con  tract  is 
reduced  to  writing,  that  the  writing 
affords  tlie  onl}'  evidence  of  its  terms 
and  conditions.  All  antecedent 
and  contemporaneous  verbal  agree- 
ments are  merged  in  the  written 
contract.     Lane  v.  Sharpe,  573 

10.  The  law  will  not  permit  an  agree- 
ment to  be  partly  in  writing,  and 
partly  in  parol;  so  that  it  is  equally 
inadmissible  to  add  to,  take  from, 
or  sjiecifically  change  the  terms  of  a 
written  agreement,  by  parol.     Ibid. 

11.  Semble,  That  matters  collateral  to 
a  written  contract  may  be  proved 
by  parol,-  but  it  must  not  change  its 
terms,  or  increase  or  diminish  the 
liability  of  the  parties.  Ibid. 

12.  Evidence  of  a  parol  agreement,  in 
relation  to  a  sale  of  lauds,  made  at 
the  time  a  bond  was  executed  for 
the  conveyance  of  the  same  premi- 
ses, and  notes  delivered  for  the  con- 
sideration agreed  to  be  paid  there- 
for, is  inadmissible.  Ibid. 

See  Consideration  ;  Covenant  ; 
Criminal  Law,  12;  Foreclo- 
sure, 2;  Fraud;  Parent  and 
Child;  Possession;  Practice, 
In  Oircuit  Court,  1,  2,  19;  Pro- 
missory Note;  Seal;  Survi- 
vor; Vendor. 

CONVEYANCE. 
See  Vendor. 

CORPORATION.     / 
See  Witness,  2. 

COSTS. 

1.  The  board  of  canal  commission- 
ers are  liable  to  pay  costs  out  of  the 
canal  fund,  in  suits  commenced  by 
the  board  for  the  benefit  of  the  fund, 
the  same  as  other  litigants.  T?ie 
People  V.  Canal  Commissioners,     545 

2.  Where  a  writ  of  error  was  sued 
out  of  the  Supreme  Court,  and  a 
supersedeas  granted,  upon  the  tran- 
script of  a  record  from  a  Circuit 
Court;  but  the  record  was  after- 
wards amended  in  the  Circuit  Court, 
so  as  to  remove  the  errors  com- 
plained of,  and  a  new  transcript  was 
certified  to  the  Supreme  Court,  un- 
der a  writ  of  certiorari:  Held,  that 
the  plaintiff  in  error  was  not  enti- 
tled to  costs.     Ellis  V.  EwbanJcs,   584 

See  Administrator,  1,4,5;  Amend- 
ment, 2. 


COUNTY. 

See  License. 

COUNTY  TREASURER. 
See  License  ;  Surety,  3. 

COURTS. 

See  Chancery;  Contempt  of 
Court;  Grand  Jury;  Jurisdic- 
tion ;  Mandamus  ;  Practice,  4,  6. 

COURT  OF  PROBATE. 
See  Appeal,  1. 

COVENANT. 

1.  When  covenants  are  independent, 
performance  need  not  be  averred, 
but  otherwise  when  they  are  de- 
pendent. It  is  then  essential  that 
the  plaintiff  should  aver  perform- 
ance, or  an  offer  to  perform  his  part 
of  the  covenants.     Davis  v.  Wiley, 

225 

2.  Covenants  are  to  be  construed  to 
be  dependent  or  independent,  ac- 
cording to  the  intention  of  the  par- 
ties, and  the  good  sense  of  the  case, 
and  technical  words  should  give 
way  to  such  intention.  Ibid. 

3.  In  a  declaration  by  the  plaintiff, 
upon  a  contract  with  the  defendant, 
by  which  the  former  agreed  to 
make  800  rods  of  ditching  for  the 
latter,  and  to  commence  the  work 
immediately,  and  continue  the  same 
until  completed,  if  weather  and 
health  permitted ;  but  if  he  should 
be  taken  sick,  the  defendant  was  to 
receive  the  ditching  then  made,  and 
wait  until  the  plaintiff  should  be 
able  to  finish  the  remainder;  for 
which  the  defendant  agreed  to  pay 
the  plaintiff  at  the  rate  of  62^  cen'.a 
per  rod,  $300  to  be  paid  in  nine 
months,  and  the  balance  in  twelve 
months:  Held,  that  it  was  not  suf- 
ficient for  the  plaintiff  to  aver  gene- 
rally, that  he  had  kept  and  perform- 
ed his  covenants;  but  he  should 
have  specially  averred  that  he  had 
completed  the  ditching,  in  order  to 
enable  him  to  recover;  Held,  also, 
that  the  covenants  in  the  agreement 
were  mutual  and  dependent;  and 
that  the  ditching  was  t(i  be  mad« 
before  payment  could  be  demanded ; 
but  if  the  plaintiff  should  be  taken 
sick,  then  the  defendant  should  ac- 
cept and  pay  for  so  much  of  th» 
work  as  should  be  completed,  and 
wait  for  the  residue.  Ibid, 

See  Pleading,  Plea,  1,  21,  22. 
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CREDITOR. 

See  Assignment;  Attachment,  9, 
10;  Chancery.  2,  8.  25,  26,  27, 
33,  34,  35,  36,  37,  38,  39,  40,  48. 

CRIMINAL  LAW. 

1.  A  prisoner  can  not  obiect,after  trial 
and  verdict,  to  tlie  jurisdiction  of 
the  court  to  which  a  cause  lias  been 
sent,  by  change  of  venue.  Gardner 
V.  The  People,  87 

2.  "Where  a  motion  for  a  change  of 
venue  is  made  in  a  criminal  case, 
on  account  of  the  prejudice  of  the 
inhabitants  of  the  county  where  the 
indictment  is  pending,  against  the 
prisoner,  it  is  a  safe  and  judicious 
practice  to  require  the  plea  to  be 
entered  before  the  change  of  venue 
is  awarded.  Ibid. 

3.  The  arraignment  of  a  prisoner 
twice,  once  in  the  county  where  the 
indictment  was  found,  and  again  in 
the  county  to  which  the  cause  was 
sent  by  change  of  venue,  is  not 
such  an  irregularity  as  can  be  as- 
signed for  eiTor.  Ibid. 

4.  In  the  trial  of  criminal  cases,  the 
prosecuting  attorney  is  not  confined 
to  tlie  list  of  witnesses  indorsed  on 
the  indictment,  and  furnished  to  the 
prisoner,  previous  to  his  arraign- 
ment, but  the  Circuit  Court,  in  the 
exercise  of  a  sound  discretion,  and 
having  a  strict  and  impartial  regard 
to  the  rights  of  the  community  and 
the  prisoner,  may  permit  such  other 
witnesses  to  be  examined  as  the  jus- 
tice of  the  case  may  seem  to  require. 

Idem,  89 

5.  On  the  separate  trial  of  G,  who  was 
jointly  indicted  with  T  and  J,  for 
the  crime  of  murder,  the  statements 
and  threats  of  the  latter  against  the 
deceased,  made  when  G  was  not 
present,  were  admitted  in  evidence; 
the  testimony  warranting  the  con- 
clusion that  they  were  all  acting  in 
concert,  in  the  prosecution  oi  a 
common  design,  and,  although  tem- 
porarily separated,  such  separation 
being  for  tiie  purpose  of  providing 
weapons,  and  malcing  preparations, 
to  carry  their  design  into  execution. 

Idem,  90 

6.  On  a  trial  for  murder,  the  conver- 
sations of  tlie  prisoner  about  the 
deceased,  on  the  day  the  murder  was 
committed,  but  after  the  prisoner 
hid  travelled  three-quuters  of  a 
mile  from  the  place  where  the  crime 
was  perpetrated,  are  not  admis-iible 


in  evidence  on  the  part  of  the  ac- 
cused. Ibid. 

7.  In  a  criminal  case,  a  motion  in  ar- 
rest of  judgment  opens  the  entire 
recoi'd  for  examination,  and  reaches 
any  defect  apparent  therein.      Ibid. 

8.  T\xQ  C'As^eoi  Nomaquev.  T lie  People, 
Breese  111,  means  nothing  mare 
than  that  a  prisoner,  in  a  capital 
case,  is  not  to  be  presumed  to  waive 
any  of  his  rights.  He  may,  how- 
ever, by  express  consent,  admit  all 
of  them  away.    TJie  People  v.  Scales, 

353 

9.  Where  a  prisoner  has  been  indicted 
and  found  guilty,  by  the  verdict  of 
a  jury,  if  the  judgment  is  arrested, 
even  for  an  insufficient  cause,  and 
the  defendant  discharged,  he  has  not 
been  legally  in  jeoj^ardy,  and  he 
can  not  plead  the  conviction  in  bar 
to  a  subsequent  indictment.  Oerard 
V.  The  People,  363 

10.  Semble,  That  in  a  criminal  case, 
a  defendant  can  not  assign  for  error 
a  decision  of  the  court  made  at  his 
instance,  and  with  his  consent,  ex- 
cept in  a  case  where  jurisdiction  is 
attempted  to  be  conferred  by  con- 
sent. Ibid. 

11.  Proof  that  a  note  was  forged  by 
the  defendant,  and  that  he  attempt- 
ed to  pass  it  in  the  county  where 
the  suit  was  brought,  is  evidence 
that  the  forgery  was  committed  in 
that  county,  in  the  absence  of  other 
proof  where  it  was  forged.  Bland 
V.  The  People,  366 

12.  The  same  rules  of  construction,  in 
the  ascertainment  of  the  character 
of  a  contract,  and  the  meaning  of 
the  parties  to  it,  prevails  in  both 
civil  and  criminal  cases.  Ibid. 

13.  In  all  criminal  cases,  not  capital, 
the  writ  of  error  is  a  writ  of  right, 
and  issues  of  course.  Stuart  v.  The 
People,  403 

14.  The  proceeding  against  a  party 
for  a  contempt  of  court,  is  in  the 
nature  of  a  criminal  proceeding. 

Ibid. 

See  Change  op  Venue;   Indict- 
ment ;  Jury  and  Jurors. 

DAMAGES. 

1.  Where  judgment  is  rendered  by 
default,  the  court  may  assess  the 
damages,  without  the  intervention 
of  a  cterk  or  jury.  Wileox  ®.  Woods 
et  nl,  5S 
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2.  In  an  action  to  recover  damages 
for  the  seduction  of  a  dauffhter, 
proof  of  tlie  condition  in  life  and  pe- 
cuniary ability  of  botli  the  plaintiff 
and  defendant,  is  properly  admitted 
to  go  to  the  jury.  In  such  an  ac- 
tion, the  father  may  not  onl}^  re- 
cover the  damages  he  has  sustained 
by  the  los-i  of  service,  and  the  p  ly- 
nient  of  necessary  expenses,  but  the 
jury  may  award  him  compensation 
for  the  disgrace  cast  upon  his  fam- 
ily, and  the  loss  of  the  society  and 
comfort  of  his  daughter.  Orable  v. 
Margrave,  373 

3.  A  mistake  or  error  of  the  court  in 
assessing  the  plaintiff's  damages, 
can  not  be  corrected  upon  writ  of 
error,  unless  an  exception  to  the 
assessment  is  made,  and  a  bill  of 
exceptions  taken  at  the  time  the 
judgment  is  rendered,  or  the  assess- 
ment made.     Smith  ■».  Liisk,        41 1 

See  Admtnistratoii,  7;  Chance- 
by,  51;  Debt,  4,  Ferry,  4; 
JuDOMENT,  8,  10, 18;  New  Trial, 
5,  6,  9;  Pleading,  Declaration, 
9, — Demurrer,  5  7;  Piiactice,  In 
Supi'eme  Court,  15,  20,  23, — In 
Circuit  Court,  6,  9,  18,  20.  21,  22; 
Promissory  Note,  24. 

DEATH. 

See  Attachment,  10,  17,  18,  24; 
Survivor. 

DEBT. 

1.  In  an  action  of  debt  on  bond, 
where  the  bond  is  the  gist  of  tiie 
action,  the  plea  of  nil  debet  is  bad ; 
but  where  it  is  mere  inducement 
to  the  action,  it  is  good.  Davis  v. 
Burton  et  al.,  42 

2.  In  an  action  of  debt,  on  a  sheriff's 
bond,  the  plea  of  nil  debet  is  bad, 
on  demurrer.  Ibid. 

3.  The  proceeding  by  petition  and 
summons  is  to  be  in  the  form  of  an 
action  of  debt.     Heyl  v.  Stapp  et  al., 

96 

4.  Where  the  verdict,  as  well  as  the 
judgment,  is  for  damages,  in  an  ac- 
tion of  debt,  the  error  is  incurable, 
and  the  judgment  must  be  reversed, 
and  a  venire  de  novo  awarded.    Ibid. 

See  Evidence,  28-31;  Judgment, 
8,  11,  18,  22,  23,  24;  Justice  of 
THE  Peack;  Pleading,  Plea,  3, 
4,  7,  11;  Promissory  Note,  3, 
17;  Trespass,  7. 

Vor.    HT— 40 


DEBTOR  AND  CREDITOR. 

See  Creditor. 

DECEASE. 
See  Death. 

DECLARATION. 

See  Evidence,  19,  23,  29,  30,  31; 
Pleading,  Declaration. 


DEED. 

See    Agency;    Contract, 
Vendor. 
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DEFAULT. 

See  Arrest  of  Judgment;  At- 
tachment, 2;  Damages,  1; 
Ejectment;  Judgment,  10; 
Practice,  In  Supreme  Court,  2,  3, 
4,  5,  19;  Service  of  Process, 
2,  3. 

DEMAND. 

See  Replevin. 

DEPOSITION. 

Where  a  certificate  of  an  officer,  tak- 
ing depositions  in  chancery,  states 
that  the  witnesses  were  sworn  to 
testify  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  and  the 
depositions  are  signed,  it  is  suffi- 
cient, although  the  certificate  does 
not  state  when  the  oath  was  taken, 
nor  that  the  depositions  were  sub- 
scribed by  the  deponents.  Ballance 
V.  Under/till,  457 

DILIGENCE. 
See  Action,  3,  4. 

DISCONTINUANCE. 

1.  The  plaintiff,  by  demurring  to  a 
plea  professing  to  answer  the  whole 
cause  of  action,  when,  in  fact,  it 
only  answers  part,  does  not  there- 
by discontinue  his  suit.  Snyder  v, 
Gaitlier  et  al. ,  92. 

2.  The  doctrine  of  discontinuance 
does  not  apply,  where  there  are 
other  pleas  denying  the  entire  cause 
of  action.  Ibid. 

See  Pleading,  Plea,  3. 

DISCRETION. 

See  Amendment,  2;  Chancery,  4; 
Criminal  Law,  4;  Indictment, 
7;  Levy;  Pleading,  Declaration. 
3;  Practice,  In  Circuit  Court,  3, 
11.  28;  New  Trial,  3;  Record,  2. 
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DISTRESS. 
See  Landlord  and  Tenant. 

DONOR. 

The  government  of  the  United  States 
is  not,  and  never  was,  a  donor  for 
charitable  purposes.  Bradley  «. 
Case.  607 

DOWER. 
See  Constitution,  7. 

DUPLICITY. 

See  Pleading,  7,  8— Plea,  7,  8,  19, 
20,  2\,— Replication. 

EJECTMENT. 

1.  Where  a  defendant  in  an  action  of 
ejectment  is  duly  notified  that  a 
declaration  will  be  filed  on  a  par- 
ticular day  of  the  next  term  of  the 
Circuit  Court,  the  plaintiff  has  a 
right  to  file  his  declaration  and  ob- 
tain his  rule,  on  any  day  subsequent 
to  the  one  on  which  the  defendant 
is  notified  to  appear,  and  the  de- 
fendant is  bound  to  take  notice  of 
it.  And  it  is  no  cause  for  setting 
aside  such  rule,  that  the  defendant 
attended  on  the  day  mentioned  in 
the  notice,  and  no  rule  was  then 
taken.     Kelley  v.  Inman,  30 

2.  In  ejectment,  a  defendant  has  not 
a  right  to  plead  at  the  next  term 
after  the  expiration  of  a  rule  to 
plead.  It  is  the  policy  of  the  statute 
to  require  the  issue,  if  any  defense 
is  intended,  to  be  made  up  in  vaca- 
tion; and  if  a  defendant,  having 
failed  to  comply  with  the  rule  to 
plead  in  vacation,  file  a  plea  at  the 
next  term,  before  his  default  is 
taken,  his  plea  will  be  stricken  from 
the  record,  and  judgment  by  default 
entered.  Ibid. 

See  Chancekt,  29,  47;  Evidence, 
12,  13,  28,  2d;  Vendob,  3,  4. 

ELECTION. 
See  Wager. 

EQUITY. 
See  Chancery. 

ERROR. 

1.  A  party  can  not,  under  the  statute 
of  1837,  i  ssign  for  error  the  deci- 
sion of  the  Circuit  Court  overruling 


a  motion  for  a  new  trial,  unless  he 
excepts  to  such  decision,  and  in- 
corporates in  his  bill  of  exceptions, 
the  affidavit  or  other  grounds  upon 
which  the  motion  was  predicated. 
It  is  not  sufficient  that  the  affidavit 
appear  in  the  record,  and  that  the 
record  shows  the  motion  was  made 
and  overruled.  Vanderbilt  et  ux.  v. 
Johnson  etux.,  50 

2.  A  party  can  not  assign  for  error  the 
admission  of  testimony  to  which  he 
did  not  except.  Sawyer  v.  City  of 
Alton,  129 

3.  A  defendant  can  not  assign  for  er- 
ror, that  other  persons  should  have 
been  joined  as  plaintiffs.  Such  an 
objection  should  be  made  in  the 
court  below,  where,  if  well  found- 
ed, it  would  be  ground  for  a  non- 
suit.    Joseph  v.  Usher,  139 

4.  The  law  is  well  settled,  that  where 
an  error  in  fact  is  committed  in  le- 
gal proceedings,  the  court  in  which 
the  error  is  committed,  may  correct 
it  by  a  writ  of  error,  coram  wbis.  or 
on  motion.  Beaubien  et  al  v.  Ham- 
ilton, 215 

5.  The  Supreme  Court  has  onlj"-  an 
appellate  jurisdiction,  except  in  the 
cases  enumerated  in  the  constitu- 
tion and  act  regulating  that  court. 
It  can  only  revise  the  adjudications 
of  an  inferior  court  wherein  the 
rules  of  law  or  principles  of  equity 
appear  from  the  files,  records,  or 
exhibits  of  such  court,  to  have  been 
erroneously  adjudged  and  deter- 
mined. Ibid. 

6.  The  Supreme  Court  has  no  juris- 
diction of  an  error  in  fact  occurring 
in  an  inferior  court.  Ibid. 

7.  Semble,  That  a  case  might  be  pre- 
sented in  which  the  Supreme  Court 
would  entertain  jurisdiction  of  a 
question  of  fact.  Ibid. 

8.  Upon  a  writ  of  error,  no  objection 
can  be  taken  to  a  declaration,  where 
judgment  in  the  court  below  was 
rendered  by  default,  except  such  as 
would  be  good  on  general  demurrer. 
Fournier  v.  Fuggott,  349 

9.  A  party  can  not  assign  for  error, 
that  the  court  below  permitted  a 
witness  to  answer  certain  questions 
which  were  objected  to,  unless  the 
bill  of  exceptions  shows  what  were 
the  answers  to  the  questions.  IIay» 
V.  Smith,  428 

10.  A  defendant  can  not  assign  for  er- 
ror that  an  assignee  of  a  note  insti- 
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tuted  suit  thereon  in  the  nume  of 
the  payee,  unless  the  objection  is 
made  in  the  court  below,  and  a  bill 
ot  exceptions  taken  to  the  decision  of 
the  court  thereon.      Smith  v.  Moore, 

4G4 
11.  A  party  can  not  assign  for  error  an 
erroneous    decision    of    the    court, 
which  manifestly  does  him  no  in- 
jury.    Schleiicker  et  al.  v.  Bisley,  486 

See  Attachment  13;  Chancery, 
8,  2G,  51;  Costs,  2;  ('riminai. 
Law,  3,  10,  13;  Damages,  3;  In- 
junction; Instruction;  Plead- 
ing, 3,  0,  6,  9—Piea,  6 ;  Practice. 

ESTOPPEL. 

See  Chancery,  43,  46. 

EVIDENCE. 

1.  The  defendant,  to  avail  himself  of 
a  defective  averment  in  a  declara- 
tion, must  demur  to  it.  If  he  elects 
to  plead  to  the  declaration  and  go 
to  trial,  he  has  no  right  to  insist 
upon  the  exclusion  of  evidence,  be- 
cause some  necessary  averment  is 
omitted,  or  defectively  set  forth. 
Oreathouse  v.  Robinson,  8 

2.  In  a  suit  by  petition  and  summons, 
the  petition  averred  that  the  note 
described  therein  was  indorsed  as 
follows:  "For  value  received,  I  as- 
sign the  within  lote  to  Isaac  Great- 
house."  The  defendant  pleaded  nil 
debet,  upon  which  issue  was  taken. 
The  plaintiff  offered  in  evidence  the 
note  described  in  the  petition,  with 
the  foregoing  assignment,  and  the 
name  of  the  indorser  annexed,  "L. 
Allen  Kej :" .  Held,  that  there  was  no 
variance.  Ibid. 

3.  P'  issession  of  a  ferry  franchise,  for 
a  less  term  than  twenty  years,  is  not 
evidence  of  a  grant,  or  of  a  right  to 
the  same.  Mills  et  al.  v.  Co.  Com.  of 
St.  GUirCo.,  55 

4.  In  an  action  upon  a  lost  note, 
where  the  evidence  of  the  destruc- 
tion of  the  note  is  not  conclusive, 
the  plaintiff  must  show  that  dili  ent 
search  has  been  made  in  those 
places  where  it  would  be  most  like- 
ly to  be  found,  if  in  existence.  Pa'- 
mer  v.  Logun,  59 

6.  Before  a  copy  of  a  lost  note  can  be 
received  in  evidence,  as  a  general 
rule,  the  existence  and  loss  or  de- 
struction of  the  original  must  be 
proved.  Ibid. 


6.  The  testimony  of  a  plaintiff,  ad- 
dressed to  the  court  only,  is  admis- 
sible, to  prove  the  loss  of  an  instru- 
ment in  writing,  so  as  to  lay  the 
foundation  for  the  introduction  of 
inferior  proof  of  its  execution  and 
contents ;  but  this  testimony  should 
be  by  aftidavit.  Ibid. 

7.  Parol  proof  is  admissible  to  prove 
the  contents  of  an  instrument  in 
writing,  which  is  lost,  of  which 
there  is  no  second  higher  grade  of 
evidence,  after  a  foundation  is  laid 
for  the  introduction  of  such  proof. 

Ibid. 

8.  In  an  action  upon  lost  notes,  the 
preliminary  affidavit  of  the  loss 
stated  the  execution  of  the  notes, 
and  that  the  same  were  unpaid  and 
not  discharged,  and  had  been  lost 
or  destroyed,  without  the  consent 
or  knowledge  of  the  plaintiff,  and 
that  he  was  unable  to  find  or  obtain 
them,  so  as  to  produce  them  on  the 
trial,  and  that  he,  the  plaintiff,  had 
been  informed  and  believed,  that 
the  said  notes  had  been  fraudulently 
obtained  by  the  defendant,  and  were 
then  in  his  possession,  or  had  been 
destroyed  by  him:  Held,  that  the 
affidavit  was  insufficient,  in  not 
showing  with  sufficient  certainty, 
whether  the  notes  were  in  the 
hands  of  tlie  defendant,  or  destroy- 
ed, and  in  not  stating-  what  diligence 
and  search  had  been  made  for  the 
same.  In  the  same  case,  the  plain- 
tiff subsequently  tiled  another  affi- 
davit, stating  that  the  notes  were 
lost  and  destroyed,  and  that  neither 
of  them  were  in  the  possession  or 
power  of  the  plaintiff,  but  the  same 
were  ou  of  his  possession,  and  he 
had  no  knowledge  of  their  exist- 
ence, except  the  statements  of  the 
defendant,  but  believed  they  were 
destroyed:  Held,  also,  that  this  affi- 
davit was  insufficient.  Ibid. 

9.  After  issue  had  been  taken  upon  a 
declaration  in  a  suit  by  attachment, 
the  defendant  cannot  object  lo  proof 
being  given,  pertinent  to  the  issue, 
under  a  co  mt  in  the  declaration 
which  describes  a  different  indebt- 
edness from  that  mentioned  in  the 
affidavit.  Ibid. 

10.  Parol  proof  of  a  sale  of  lands  is 
admissible,  in  an  action  for  the  pur- 
chase money.  Ibid- 

11.  Where,  upon  the  trial  of  a  cause, 
the  evidence  is  contradictory,  the 
jury  have  a  right  to  weigh  it,  and 
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decide  as  the  balance  may  prepon- 
derate; and  unless  the  decision  is 
manifestly  against  the  weight  of 
evidence,  the  verdict  will  not  be 
disturbed.     Allen,  v.  Smith  et  al. ,  97 

12.  In  an  act'on  of  ejectment,  it  is 
unnecessary  for  a  party  who  chiims 
title  under  a  sale  of  the  premises 
iipon  execution,  issued  upon  a 
judgment  rendered  upon  a  mort- 
gage, to  prove  either  the  mortgage, 
writ  of  scire  facias,  or  other  pro- 
ceeding anterior  to  the  judgment, 
as  they  become  part  of  the  record, 
by  the  judgment,  which  proves  it- 
self.   BucLmasteretal.v.  Carlin,  112 

13.  On  the  trial  of  an  action  of  eject- 
ment, where  the  plaintiff's  lessor 
claims  title  under  a  purchase,  by 
him,  from    the   United   States,    by 

I  pre-emption,  it  is  competent  for  the 
defendant  to  show,  by  parol,  that 
the  pre-emption  was  obtained 
througli  fraud  and  collusion  with 
the  land  officers  who  allowed  the 
same.     Jamison  v.  Beaubien,        115 

14.  Parol  proof  may  be  given  of  the 
recognition  by  the  principal,  of  the 
acts  of  his  agent,  in  purchasing  a 
tract  of  land,  where  the  agreement 
in  relation  to  the  purchase  was 
signed  by  the  agent,  under  seal, 
and  the  plaintiff  seeks  to  recover 
upon  a  promise  recognizing  the  acts 
of  the  agent,  and  agreeing  to  pay 
the  purchase  money,  Graham  v. 
Dixon  et  al.,  117 

15.  In  the  case  of  open  accounts, 
composed  of  many  items,  where  the 
entries  are  made  by  the  party  him- 
self, no  clerk  being  employed,  the 
book  of  accounts  is  admissible  in 
evidence,  upon  proof  being  made, 
by  a  person  who  has  dealt  with  the 
party,  and  settled  by  the  same  book, 
that  it  is  the  party's  book  of  ac- 
counts, and  is  fair  and  correct,  and 
that  some  of  tlie  articles  charged 
were  delivered  at  about  the  time 
the  entries  purport  to  have  been 
made,  and  that  tlie  entries  are  in 
the  handwriting  of  the  party  pro- 
ducing the  book.  But  this  rule 
would  not  apply  to  an  account  for 
money  lent,  nor  to  an  account  con- 
taining a  single  charge  only.  Boyer 
x>.  Sweet,  122 

16.  The  certificate  of  the  receiver  of 
a  land  office,  of  the  receipt  of  the 
purchase  money  for  a  tract  of  limd, 
is  not  evidence  of  title.  The  re- 
gister, having  the  custody  of  all  the 


records,  books  and  plats  relating 
to  the  sales  of  lands  in  his  district, 
is  the  only  officer  whose  certificate 
could  be  safely  received  as  evidence 
of  title.     Roper  '<).  Clahaugh,         167 

17.  Although  it  has  been  held  that 
the  indorser  of  a  negotiable  instru- 
ment shall  not  be  admitted  as  a 
witness  to  prove  that  it  was  void  ab 
initio,  yet  he  is  invariably  allowed 
to  testify  against  the  recovery  of 
the  holder,  by  proving  that  it  has 
been  discharged  by  payment  or 
otherwise.     Bradley  et  al.  v.  Morris, 

183 

18.  Where  a  negotiable  instrument  is 
indorsed,  "without  recourse,"  the 
indorser  may  be  a  witness  to  prove 
that  it  was  void  in  its  inception. 

Ibid. 

19.  No  principle  is  better  settled,  than 
that  every  material  averment  in  a 
declaration  must  be  sustained  by 
proof,  to  entitle  the  plaintiff  to  re- 
cover. Ibid. 

20.  Where  a  suit  was  brought  upon  a 
contract  for  lumber,  to  be  delivered 
upon  the  opening  of  the  navigation 
of  the  jMississippi  river,  in  the 
spring  of  1839,  and  the  declaration 
averred  the  opening  of  the  naviga- 
tion: Held,  that  it  was  necessary 
for  the  plaintiff  to  sustain  the  aver- 
ment by  proof.  Ibid. 

21.  Where  two  or  more  are  sued  up- 
on a  joint  undertaking,  the  plaintiff 
must  prove  a  joint  contract,  as  to 
all  of  the  defendants.  Wells  «. 
Reynolds,  192 

22.  In  an  action  against  a  sheriff,  for 
malfeasiince  in  office,  the  deputy  of 
the  sheriff  is  a  competent  witness 
against  him.  Ryder  et  at  v.  Buck- 
master,  197 

23.  Semhle,  That  not  only  may  a  de- 
puty sheriff  be  a  witness  against  his 
principal,  but  his  declarations,  so 
far  as  they  constitute  a  part  of  the 
act  for  which  the  sheriff  is  respon- 
sible, may  be  given  in  evidence 
against  him.  Ibid. 

24.  The  certificate  of  the  register  of 
a  land  office  of  the  purchase  of  a 
tract  of  land  within  his  district,  is 
admissible  in  evidence  to  prove  title 
in  the  purchaser;  and  so  is  a  deed 
from  such  purchaser  admissible  in 
evidence  to  prove  title  in  the  gran- 
tee mentioned  in  the  deed.  Wilcox 
V.  Kinzie,  223 

25.  "W^here  a  note  was  given  in  con- 
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sideration  of  the  postponement  of 
the  sale  of  mortgaged  premises,  for 
four  months,  and  as  collateral  se- 
curity for  the  mortgaged  debt,  under 
an  agreement  that  if  tlie  debt  should 
be  paid  before  that  time,  or  if  the 
premises  should  sell  for  an  amount 
sufficient  to  pay  the  debt  and  costs, 
the  note  should  be  void;  and,  in 
the  event  of  a  sale  for  a  less  sum, 
only  so  much  of  the  note  should  be 
collected,  as  would  make  up  the 
deficiency:  Held,  that  in  an  action 
on  the  note,  if  tlie  land  was  sold, 
and  by  reason  of  the  sale,  no  part, 
or  only  a  portion  of  the  note  ought 
to  be  collected,  it  was  the  duty  of 
the  defendant  to  show  it  by  way  of 
defense;  otherwise  the  plaintiff 
would  be  entitled  to  recover  the 
amount  of  the  note.  Ilaiicock  et  al. 
V.  Hodgson,  334 

26.  Parol  evidence  is  admissible,  in 
an  action  by  the  state  against  a 
commissioner  of  the  board  of  pub- 
lic works,  for  money  had  and 
received,  to  show  that  the  fund 
commissioners  paid  out  money  for 
the  entry  of  lands  by  a  commis- 
sioner of  the  board  of  public 
works,  without  any  order  or  draft, 
although  the  statute  did  not  author- 
ize the  paying  of  the  same,  except 
upon  drafts  drawn  by  the  board  of 
public  works.  Kinney  v.  The 
People,  359 

27.  The  board  of  public  works, 
when  sitting,  under  the  statute,  to 
audit  and  adjust  the  accounts  of  its 
members  and  others,  did  not  pos- 
sess jiidicial  powers,  but  simply 
those  of  agency  on  the  part  of  the 
state,  to  state  an  account,  and  agree 
upon  the  balance.  But  their  settle- 
ment, like  any  other  settlement  of 
accounts,  would  be  prima  facie  evi- 
dence of  the  state  of  the  account; 
but  it  may  be  opened  by  showing 
fraud  or  mistake,  or  that  any  item 
really  existing  was  not  taken  into 
consideration.  Ibid. 

28.  In  actions  of  ejectment,  and  of 
trespass,  for  injuries  to  the  inheri- 
tance, proof  of  actual  possession  of 
the  premises,  by  a  person  claiming 
title  in  fee  simple,  is  presumptive 
evidence  of  title  in  him,  to  that  ex- 
tent, and  throws  upon  the  party 
contesting  his  title,  the  burthen  of 
rebutting  the  presumption  thus 
raised.  This  rule  is  applicable  to 
an  action  of  debt  under  the  statute, 
for    trespass    by    cutting    timber. 


In  the  absence  of  proof  of  this  char- 
acter, raising  a  presumption  of  title, 
the  party  asserting  title  is  bound  by 
the  general  rule,  that  he  must  pro- 
duce the  best  evidence  the  nature  of 
the  case  will  admit  of.  The  l)est 
evidence  is  his  deeds  and  other  doc- 
umentary evidence  of  title.  Mason 
V.  Park,  533 

29.  Where  an  admission  is  made  in  a 
case,  for  the  purposes  of  tlie  trial, 
it  is  regarded  as  a  stipulation  of 
the  party  making  it,  that  the  fact 
about  which  it  is  made  exists,  and 
he  is  estopped  from  denying  it; 
but  an  admission  made  in  pais  is 
not  conclusive,  and  is  entitled  to  no 
higher  consideration  than  parol  tes- 
timony. It  amounts  but  to  oral 
testimony,  and  is  liable  to  be  re- 
butted by  the  party  making  it.  It 
is  regarded  as  the  weakest  and  most 
uncertain  kind  of  testimony,  and 
ought  to  be  received  only  in  cases 
where  parol  evidence  is  properly 
admissible  to  show  the  same   fact. 

Ibid. 

30.  An  admission  of  a  party  is  com- 
petent evidence  onlj'  where  parol 
evidence  would  be'  admissible  to 
establish  the  same  fact,  or  where 
there  is  not  higher  and  more  con- 
clusive evidence  in  existence,  which 
can  be  produced.  Ibid. 

31.  In  an  action  of  debt,  under  the 
statute  against  trespassing  by  cut- 
ting timber,  the  admission  of  the 
defendant  that  he  cut  trees  on  the 
plaintiff's  land,  cannot  be  received 
as  evidence,  where  such  admission 
is  not  made  for  the  purposes  of  the 
trial.  Ibid. 

32.  Proof  that  a  parol  contract,  to- 
gether with  a  bond  and  notes,  con- 
stituted the  agreement  between  cer- 
tain parties  respecting  the  sale  of 
land,  and  that  the  defendant  would 
not  have  executed  the  notes  if  the 
parol  agreement  had  not  been  made, 
does  not  sustain  an  averment  that 
the  notes  were  given  in  considera- 
tion of  the  verbal  agreement  of  the 
plaintiff  to  sell  and  convey  the  land 
to  the  defendant.     Lane  v.  Sharpe, 

573 

33  An  averment  that  the  plaintiff 
agi'eed  that  if  any  claim,  adverse  to 
the  claim  of  the  p^aiutiff,  should  be 
produced  before  the  notes  fell  due, 
the  agi'eement  should  be  cancelled, 
is  not  sustained  by  proof  that  the 
agreement    was    that,  if   the    land 
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should  be  redeemed  by  minor  heirs, 
within  two  years  from  the  date  of 
the  bond,  the  contract  should  be 
rescinded.  Ibid. 

34.  The  payee  of  an  assigned  promis- 
sory note  is  a  competent  witness, 
when  called  by  the  maker,  to  prove 
the  time  of  the  assignment.  Pettis 
V.  Westlake  et  al.,  539 

See  Chancery,  28,  30,  33,  35,  38, 
39,  43,  43,  44,  45,  46;  Con- 
tract, 1  6;  Criminal,  Law,  4, 
5,  6,  11;  Error,  2,  9;  Free 
Person;  Guaranty,  2,  4;  In- 
dictment, 3;  Master  and  Ser- 
vant; Officer,  2,  3;  Posses- 
sion; Promissory  Note,  13,  20, 
37.  28.  29,  30,  33,  33.  34;  Re- 
demption; Set-off;  Sheriff,  4, 
6;  Surety,  1;  Witness. 

EXCEPTION. 
See  Bill  op  Exceptions. 

EXECUTION. 

1.  Execution  cannot  issue  on  a  judg- 
ment, after  a  year  and  a  day  have 
elapsed  from  the  rendition  of  the 
judgment.     lUie  People  v.  Peck,  119 

3.  The  return  of  an  execution  unsat- 
isfied gives  the  judgment  creditor 
no  specific  lien  on  property  not 
subject  to  execution,  and  he  can 
only  obtain  a  lien  by  the  aid  of  a 
court  of  equity.  When  he  has 
pursued  the  property  of  the  debtor 
into  that  court,  he  is  entitled  to  a 
preference,  as  the  reward  of  his  vig- 
ilance.    Ballentiiie  et  al.  v.  Beall,  206 

3.  The  rule  of  the  common  law  is, 
that  the  officer  who  has  received 
and  levied  an  execution,  must  per- 
fect it,  by  doing  every  act  required 
to  be  done  under  or  by  virtue  of  the 
execution;  the  whole  proceeding 
is  regarded  as  an  entire  thing.  And 
the  rule  which  permits  the  .sheriff, 
after  the  expiration  of  his  office,  to 
finish  all  business  previously  com- 
menced, would  seem  to  embrace 
the  receipt  of  the  redemption  money 
on  land  sold  on  execution  by  the 
sheriff.     Elkin  et  al.  v.  Tlie  People. 

208 

4  The  law  is  well  settled,  that  money 
in  the  hands  of  a  sheriff,  collected 
by  him  on  execution,  is  not  liable  to 
be  levied  on  and  ta  ;en  from  him,  by 
virtue  of  anotlier  execution  or  at- 
tachment.    Ileddick  V.  Smith,      453 


5.  When  an  execution  is  returned  ta 
the  clerk's  office,  it  \s  functus  officio, 
and  the  siierift',  by  repossessing 
himself  of  it,  does  not  thereby  re- 
vive its  validity,  or  obtain  any  au- 
thority.    PMllii')s  et  al.  V.  Dana,  557 

6.  It  has  been  for  a  long  time  the  set- 
tled doctrine,  that  if  an  officer  levies 
an  execution,  before  its  expiration, 
he  may  complete  the  sale,  as  well 
after  as  before  the  return  day  of  the 
writ.  It  is  the  duty  of  the  officer, 
when  he  has  made  the  levy,  what- 
ever becomes  of  the  execution,  ta 
go  on  with  the  sale,  and  bring  the 
money  into  court.  Ibid. 

7.  Where  an  officer  levied  an  execu- 
tion on  real  estate,  on  the  return 
day,  and  returned  the  writ  into  the 
clerk's  office,  and  afterwards  took  it 
out  of  the  oflice,  and  received  from 
the  defendant  the  amount  of  the 
judgment,  and  indorsed  on  the  exe- 
cution a  satisfaction  thereof:  He'd, 
that  the  officer  had  authority  to  re- 
ceive the  money,  and  satisfy  the 
execution.  Ibid. 

See  Administrator,  3,  5;  Attach- 
ment, 5,  9;  Judgment,  3,  5; 
Levy;  Sheriff,  5. 

EXECUTOR. 
See  Administrator. 

FEES. 

An  officer  who  pursues  a  person  flee- 
ing from  the  process  of  the  Supreme 
Court,  to  a  distant  co  inty,  and 
brings  him  back,  is  entitled  to  the 
regular  fees  for  serving  the  process, 
and  for  mileage,  and  no  more. 
Other  necessary  expenses  in  arrest- 
ing the  defendant  can  not  be  allow- 
ed him.     The  People  v.  Pearson,  286> 

See  Costs;  Witness,  1. 

FERRY. 

1.  It  is  a  principle  of  the  common  law. 
that  ferries  are  publtci  juris,  and  can 
be  granted  by  the  sovereign  power. 
Riparian  possessors  are  not,  by  vir- 
tue of  such  possession,  entitled  to 
the  ferry  franchise.  Mills  v.  Co.  Com. 
of  St.  Clair  Co.,  55 

3.  The  statute  of  this  state,  in  rela- 
tion to  ferries,  gives  to  the  owners- 
of  land  adjoining  to,  or  embracing 
the  water  course  over  which  a  ferry 
is  proposed  to  be  established,  a  pre- 
ference over  others,   provided  the- 
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privilege  shall  not  have  been  granted 
to  any  other  person,  thus  clearly- 
recognizing  the  common  law  prin- 
ciple, and  implying  a  power  in  the 
public  to  make  a  grant  of  the  privi- 
lege to  persons  other  than  the  own- 
ers of  the  land.  Ibid. 

3.  Possession  of  a  ferry  franchise,  for 
a  less  term  than  twenty  years,  is  not 
evidence  of  a  grant,  or  of  a  right  to 
the  same.  Ibid. 

4.  In  assessing  the  damages  which  the 
owners  of  laud  taken  for  a  public 
road  and  a  ferry  landing,  under  the 
"Act  to  authorize  St.  Clair  county  to 
establish  a  ferry  across  the  Mississip- 
pi river,"  may  sustain,  neither  the 
value  of  the  ferry  of  such  owners, 
across  the  same  river,  or  of  the  ferry 
privilege,  are  to  be  taken  into  con- 
sideration. Ibid. 

FIERI  FACIAS. 
See  Execution. 

FINE. 
See  Mandamus,  6. 

FORECLOSURE  OF  MORTGAGE. 

1.  It  is  the  duty  of  a  court  of  chan- 
cery, in  rendering  a  decree  of  fore- 
closure of  a  mortgage,  to  ascertain 
the  amount  of  principal  and  interest 
due  on  the  mortgage,  at  the  time 
the  decree  is  made,  either  by  refer- 
ence to  the  master,  or  by  a  compu- 
tation by  the  court,  and  to  direct  the 
payment  of  the  amount.  Aldrich  v. 
Sharp,  263 

2.  Where  a  decree  of  foreclosure  of 
a  mortgage  is  obtained  in  chancery, 
the  contract  is  at  an  end,  being 
merged  in  the  decree,  and  the  de- 
cree is  controlled,  not  by  the  con- 
tract, but  by  the  statute,  which 
gives  interest  at  the  rate  of  six  per 
centum  per  annum.  Ibid. 

3.  It  is  a  well  established  principle, 
that  where  a  court  of  chancery  ob- 
tains jurisdiction  of  the  subject  mat- 
ter of  a  suit,  it  will  retain  the  juris- 
diction to  the  end,  that  complete 
justice  may  be  done  between  the 
parties.  It  has  the  power,  upon  a 
bill  to  foreclose  a  mortgage,  to 
decree  a  sale  of  the  mortgaged  prem- 
ises, and  thereby  to  pass  the  title 
to  the  purchaser,  and  will  put  him 
in  possession,  instead  of  driving  him 
to  his  action  of  ejectment.        Ibid. 


4.  Where  a  decree  of  foreclosurl^ 
directs  the  mortgagor,  or  the  parly 
in  the  possession  of  the  mortgagee! 
premises,  to  surrender  up  the  pos- 
session to  the  purchaser,  the  court, 
upon  an  athdavit  showing  the  ser- 
vice of  a  copy  of  the  order,  accom- 
panied with  a  demand  of  the  pos- 
session, and  a  refusal  of  the  party 
to  comply,  will  issue  a  writ  of  exe- 
cution of  the  order  to  put  the  pur- 
chaser in  possession.  But  where 
the  decree  of  foreclosure  contains 
no  such  order,  the  court,  on  motion, 
will  make  the  order,  and  upon  the 
like  service  of  a  copy,  and  demand 
of  possession,  the  court  will,  on  mo- 
tion, and  without  notice,  order  an 
injunction  against  the  party,  to 
deliver  possession,  and  then  on  an 
affidavit  of  the  service  of  the  injunc- 
tion, and  refusal  to  deliver  posses- 
sion, a  writ  of  assistance  to  the 
sheriff,  to  put  the  purchaser  in  posses- 
sion, issues  of  course,  on  motion, 
and  without  notice.  Ibid. 

5.  Where,  upon  the  foreclosure  of  a 
mortgage,  no  order  is  made  upon 
the  defendant,  or  person  in  posses- 
sion, to  deliver  up  the  possession  of 
the  mortgaged  premises  to  the  pur- 
chaser, it  is  erroneous  for  the  court 
to  award  a  writ  of  habere  facias  pos- 
sessionem, to  put  him  in  pcosession. 

Ibid. 

6.  Where,  after  a  decree  of  foreclo- 
sure of  a  mortgage  had  been  enter- 
ed, and  the  mortgaged  premises  di- 
rected to  be  sold,  and  a  deed  to  be 
executed  to  the  purchaser;  the  leg- 
islature passed  an  act  requiring  all 
property  sold  upon  foreclosure,  of 
mortgage  to  be  appraised,  and  pro- 
hibited its  sale  unless  it  would  sell 
for  two-thirds  its  appraised  value, 
and  authorizing  the  mortgagor  to 
redeem  the  same  at  any  time  within 
one  year  from  the  sale;  Held,  that 
the  act  was  constitutional,  and  a  sale 
without  such  valuation  was  errone- 
ous; and  that  a  deed  could  not  be 
executed  to  the  purchaser,  until  the 
expiration  of  the  right  to  redeem. 
Williams  v.  Waldo,  267 

7.  Semble,  That  a  court  of  chancery 
may,  at  any  time  before  sale,  mod- 
ifj'  or  change  the  terms  and  condi- 
tions of  the  sale  of  property  ordered 
to  be  sold  by  such  court,  on  foreclo- 
sure of  mortgage,  as  equity  and  good 
conscience  may  require.  Ibid, 

See  Service  of  Process,  2,  3. 
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FOREIGNER. 
See  Administrator,  2,  3. 

FORGERY. 

Where  a  forged  note  is  paid  by  the 
administrator  of  the  person  whose 
name  appears  to  the  note,  in  igno- 
rance of  tlie  forgery,  he  may,  on 
discovering  that  Ihe  note  is  not  gen- 
uine, recover  back  the  amount  paid. 
Wilson  V.  Alexander,  395 

See  CRiAnNAL  Law,  11. 

FRANCHISE, 
See  Ferry. 

FRAUD. 

1.  Every  false  affirmation  does  not 
amount  to  a  fraud.  A  knowledge 
of  the  falsehood  of  the  representa- 
tion must  rest  with  the  party  mak- 
ing it,  and  he  must  use  some  means 
to  deceive,  to  make  it  a  fraud.  Dun- 
bar V.  Bonesteel,  34 

2.  Fraud  vitiates  all  acts,  as  between 
the  parties  to  it ;  and  is  cognizable 
in  a  court  of  law,  as  well  as  in  equity. 
Jamison  v.  Beaubien,  115 

3.  In  cases  of  fraud,  a  court  of  law 
has  concurrent  jurisdiction  with  a 
court  of  equity.  Ibid. 

See  Assignment;  Case;  Chan- 
cery, 1,  2,  8,  25,  30,  35,  36,  40; 
Lease,  5;  Promissory  Note,  8, 
31;  Vendor,  8,  13. 

FREE  PERSON. 

1.  It  is  a  presumption  of  law  in  the 
state  of  Illinois,  that  every  person  is 
free,  without  regard  to  color.  Bailey 
V.  Cromicell  et  al.,  73 

2.  The  sale  of  a  free  person  is  illegal. 

Ibid. 

3.  The  presumption  of  law  in  this 
state  is  in  favor  of  liberty;  and 
every  person  is  supposed  to  be  free, 
without  regard  to  color.  Kinney  v. 
Cook,  233 

GAMING. 

The  statute  declares  all  notes  given  in 
consideration  of  money  won  at  play, 
void,  whether  in  the  hands  of  the 
payee  or  an  assignee.  Abrams  et  al. 
?).  Camp,  291 

See  Wager. 

GARNISHEE. 
See  Attachment,  4, 18. 


GOVERNMENT  LAND. 
See  Vendor,  5,  6. 

GRAND  JURY. 

The  statute  of  1841  requires  the  court 
to  try  all  persons  confined  in  jail,  at 
the  time  of  holding  a  special  term, 
and  confers  on  the  court  the  power 
to  summon  a  grand  jury,  whenever 
one  shall  be  necessary  for  such  trial. 
Gardner  v.  The  People,  86 

GRANT. 

1.  A  grant  is  to  be  taken  most  strong- 
ly against  the  grantor.  Middleton  v. 
Pritchard  et  al.  520 

2.  Where  the  government  makes  a 
grant,  and  does  not  reserve  any  right 
or  interest  that  could  pass  by  the 
grant,  and  does  no  act  showing  an 
intention  to  make  such  reservation, 
the  grant  must  be  intended  to  in- 
clude all  that  might  pass  by  it.  Ibid. 

3.  All  grants  bounded  upon  a  river 
not  navigable,  by  the  common  law, 
entitle  the  grantee  to  all  islands  ly- 
ing between  the  main  land  and  the 
centre  thread  of  the  current  ;  and 
grants  by  the  government  are  to  be 
construed  according  to  the  com- 
mon law,  unless  the  government 
has  done  some  act  to  qualify  or  ex- 
clude that  construction.  Ibid. 

See   Construction  op  Statutes, 
15. 

GUARANTY. 

1.  An  action  may  be  maintained  by 
the  holder  of  a  promissory  note, 
upon  a  guaranty  written  upon  the 
back  thereof,  in  the  following 
words : 

"For  a  valuable  consideration,  I 
guaranty  the  payment  of  the  within 
note.  O.  B.  Heaton. 

"January  23d,  1838;" 
and  the  guarantor  is  an  indorser, 
so  far  as  to  transfer  to  and  vest  the 
legal  title  to  the  note  in  the  plain- 
tiff, and  a  guarantor  for  all  other 
purposes.  His  liability  does  not 
depend  upon  the  solvency  or  insol- 
vency of  the  maker  or  indorser  of 
the  note.     Heaton  v.  Hulburt,      491 

2.  It  is  not  necessary  for  the  plaintiff 
to  institute  legal  proceedings 
against  the  maker  or  indorser  of  a 
promissory  note,  to  show  his  insol- 
vency, nor  to  prove  demand,  and 
notice  of  non-payment,  in  order  to 
establish  the  liability  of  a  guarantor; 
but  a  defendant  may  discharge  him- 
self from  such  liability,  by  showing 
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laches  on  the  pnrt  of  the  phuntiff  in 
collecting  his  debt,  and  a  resulting 
injury  to  the  defendant.  The  onus 
probaadi  rests  upon  the  defendant. 

Ibid. 

Z.  A  letter  of  credit,  with  a  guaranty 
which  requires  acceptance  and 
notice,  is  distinguishable  from  an 
absolute  guaranty  of  a  promissory 
note,  or  sum  certain,  and  the  de- 
cision in  this  case  is  restricted  to  the 
latter  case.  Ibid. 

4.  A  blank  indorsement  of  a  promis- 
sory note,  at  the  time  of  its  execu- 
tion, is  fvima  fucie  evidence  of  a 
liability  in  the  capacity  of  guaran- 
tor, and  operates  as  authorit}'^  to  a 
bona  fide  holder  to  till  up  the  in- 
dorsement, by  writing  a  guaranty 
over  the  signature.  This  legal  pre- 
sumption is  liable  to  be  rebutted 
by  parol  proof.  But  proof  that  the 
indorser  wa-ote  his  name  for  the 
purpose  of  becoming  liable  as  se- 
curity that  the  makers  should  be  re- 
sponsible for  the  payment  of  the 
note,  and  that  he  refused  to  sign  as 
a  maker,  does  not  rebut  it.  Ousli- 
maii  V.  Dement,  498 

See  Promissory  Note,  26-30. 

GUARDIAN. 
See  Chancery,  3,  43,  44,  45,  46. 

HABEAS  CORPUS. 

1.  The  masters  in  chancery  possess  no 
power  to  issue  writs  of  habeas  cor- 
pus; but  may,  by  indorsement  on 
the  application,  order  the  clerk  of 
the  Circuit  Court  of  the  proper 
county,  to  issue  such  writ,  and  it  is 
the  imperative  duty  of  the  clerk  to 
issue  the  writ  under  the  seal  of  the 
court,  pursuant  to  the  order  of  the 
master  in  chancery.  The  People  v. 
Town.  19 

2.  The  writ  should  not  be  made  re- 
turnable before  the  master  in  chan- 
cery; but  should  be  returned  into 
the  Circuit  or  Supreme  Court,  if  in 
session,  and  in  vacation,  before 
some  judge  thereof,  Avho  is  author- 
ized by  law  to  hear  and  determine 
writs  of  haiea'i  corpus,  and  dis- 
charge, commit,  or  admit  to  bail. 

Ibid. 

3.  When,  under  all  the  circumstances 
of  the  case,  it  clearly  appears,  from 
the  evidence,  that  the  defendant  is 
unable  to  give  such  bail  as  the  court 
believes  sufficient  to  insure  his  ap- 


pearance, the  court  will  not,  merely 
for  the  sake  of  reduction,  reduce 
the  amount  of  bail.  Ibid, 

HEIR. 
See  Chancery,  3,  86,  43-6. 

HUSBAND  AND  WIFE. 

See  Amendment,  7,  8. 

ILLINOIS    AND    MICHIGAN 
CANAL. 

See  Canai.. 

IMPROVEMENT. 

See  Vendor,  5,  6,  13. 

INDICTMENT. 

1.  The  statute  requires  that  the  fore- 
man of  a  grand  jury  shall  indorse 
each  indictment  "a  true  bill,"  and 
sign  his  name  as  foreman,  etc. ;  but 
the  statute  does  not  require  the 
name  to  be  copied  into  the  record. 
It  is  only  necessary  that  it  should 
appear  on  the  record  that  the  gi'and 
jury  returned  the  indictment  in  open 
court,  "a  true  bill."  Gardner  v. 
The  People,  '  85 

3.  The  indorsement  and  signature  of 
the  foreman  are  the  evidence  of  the 
finding  of  the  jury;  and  without 
these,  the  court  should  never  permit 
an  indictment  to  be  entered  of  rec- 
ord as  a  true  bill.  Ibid. 

3.  In  an  indictment  against  a  prison- 
er, for  having  in  his  possession 
forged  bank  bills,  etc.,  with  intent 
to  pass  the  same  as  true  and  genu- 
ine, it  is  unnecessary  to  allege  that 
the  bills  are  for  the  payment  of 
money.     Townsend  v.  The  People, 

828 

4.  An  objection  to  the  sufficiency  of 
an  indictment,  because  a  certain 
fact  appears  by  way  of  recital,  and 
not  by  positive  averment,  goes  to 
the  manner  of  pleading  the  fact,  and 
not  to  the  fact  itself,  and  therefore 
should  be  taken  advantage  of  upon 
a  motion  to  quash  the  indictment, 
before  trial.  Ibid. 

5.  Where  there  are  three  good  counts 
in  an  indictment,  and  a  general  ver- 
dict of  guilty,  the  judgment  must 
stand,  even  if  the  fourth  count 
should  be  adjudged  bad.  Ibid. 

6.  An  indictment  for  an  assault,  with 
intent  to  commit  robbery,  which 
does  not  state  the  intent  with  which 
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the  assault  was  committed,  is  bad. 
Conolly  V.  Tlie  People,  477 

7.  The  Criminal  Code  provides  that 
every  indictment  shall  be  deemed 
sufficiently  technical  and  correct, 
which  states  the  oflfonse  in  the 
terms  and  langua'je  of  the  code,  or 
so  plainly  that  the  nature  of  the 
offense  may  be  easily  understood  by 
the  jury.  No  more  general  rule 
than  this  can  be  laid  down  by  the 
court,  in  regard  to  the  form  and 
structure  of  an  indictment.  The 
sufficiency  of  each  indiciment,  un- 
der the  st;itute,  must,  from  neces- 
sity, depend  upon  its  own  peculiar 
terms  and  language ;  and  the  court 
is,  to  some  extent,  vested  with  a 
sound  discretion  as  to  the  form. 

Ibid. 

8.  If  an  offense  is  not  set  out  in  an 
indictment  with  clearness  and  pre- 
cision, the  court  will,  upon  mo- 
tion, quash  the  indictment;  but 
after  the  accused  has  submitted, 
witliout  objection,  to  be  tried  under 
an  indictment,  and  is  convicted,  he 
can  not  raise  an  objection  to  the  in- 
dictment, which  relates  only  to  its 
form,  and  not  to  an  obvious  and 
substantial  defect.  I  bid. 

9.  An  indictment  for  an  assiult  with 
intent  to  commit  a  robbery,  which 
charged  that  the  prisoner  "in  and 
upon  the  person  of  George  H.  Ger- 
main, in  the  peace  of  The  People  of 
the  state  of  Illinois,  then  and  there 
being,  with  force  and  arms,  did 
make  an  assault,  with  an  intent  then 
and  there,  willfully  and  unlawfully 
and  feloniously  to  commit  a  rob- 
bery; and  other  wrongs  to  the  said 
George  H.  Germain,  did  then  and 
there,"  etc.,  is  sufficient,  under  the 
statute.  Ibid. 

See  Criminal  Law, 

INDORSEE. 

See  Evidence,  17,  18;  Guakanty; 
Promissory  Note;  Witness,  5. 

INFANT. 
See  Parent  and  Child. 

INFERIOR  COURT. 

See  Jurisdiction,  Of  Justices  of  the 
Peace. 

INITIALS. 
See  Promissory  Note,  20. 


INJUNCTION. 

An  injunction  of  a  judgment  at  law, 
is  a  release  of  all  errors  in  the  pro- 
ceedings enjoined;  but  an  injunc- 
tion to  stay  proceedings  at  law,  be- 
fore judgment,  does  not  operate  as 
a  release  of  errors.  McCoiuiel  et  al. 
V.  Ay  res,  213 

See  Chancery,  16,  29,  38,  47,  51 ; 

FORECLOSUKE,    4;  PliE-EMPTION. 

INSOLVENCY. 
See  Assignment;  Guaranty,  1.2. 

INSTRUCTION. 

1.  It  is  not  error  for  the  court  to  re- 
fuse an  instruction  which  presumes 
the  existence  of  a  fact  that  the  evi- 
dence does  not  show  to  exist.  Wil- 
cox V.  Kimie,  223 

2.  The  refusal  of  the  court  to  give  a 
proper  instruction,  can  not  be  as- 
signed for  error,  where  the  court 
gives  others  embracing  the  correct 
principle  of  law  involved  in  the  in- 
struction asked.  BMiid  v.  The  Peo- 
ple, 366 

See  Bill  op  Exceptions. 

INTEREST. 

1.  Interest  can  not  be  recovered  in  an 
action  against  a  drayman,  for  dam- 
ages, for  failing  to  carry  a  liogsliead 
of  sugar  which  he  undertook  to 
carry  for  the  plaintiff.  JJowung  v. 
S'ewart  et  al.,  195 

2.  The  statute  authorizes  the  compu- 
tation of  interest  al  the  rate  of  20 
per  centum  per  annum  only  on 
money  loaned  by  a  school  commis- 
sioner, where  the  same  is  not  paid 
when  due;  and  not  upon  notes 
given  for  the  purchase  of  school 
lands.     Bradley  v.  Case,  610 

See  Foreclosure,  1,  2;  Witness. 

JUDGMENT  AND  DECREE. 

1.  Where  the  Supreme  Court  had  no 
jurisdiction  of  an  appeal,  but  had 
dismissed  it,  at  a  subsequent  term 
of  the  court  the  judgment  was  set 
aside  with  costs.  Pettus  et  al.  v. 
Crow  it  al,  93 

2.  The  rule  in  relation  to  judgments 
is,  that  if  the  court  has  jurisdiction 
of  the  parties,  and  subject  matter 
of  the  controversy,  and  the  party 
arainst  whom  the  ju  Igmcnt  is  ren- 
ewed, has  had  either  actual  or  con- 
structive notice  of  the  pendency  of 
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the  suit,  no  error  can  render  the 
judgment  void.  But  where  the  ju- 
risdiction over  the  person  or  sub- 
ject matter  does  not  exist,  the  judg- 
ment is  a  nullity.  Buckmaster  et  at. 
V.  Carlin,  106 

3.  A  judgment  or  execution,  irreversi- 
ble by  a  superior  court,  can  not  be 
declared  a  nullity  by  any  authority 
of  law,  if  it  has  been  rendered  b}'^  a 
court  of  competent  jurisdiction 
over  the  parties,  and  the  subject 
matter,  with  authority  to  use  the 
process  it  has  issued.  It  must 
remain  the  only  test  of  the  respec- 
tive rights  of  the  parties  to  it. 

Mem,  110 

4.  A  purchaser,  under  a  judicial  sale, 
is  not  bound  to  look  beyond  the  de- 
cree, when  executed  by  a  convey- 
ance, nor  further  back  than  the  or- 
der of  the  court,  where  the  facts 
necessary  to  give  the  court  juris- 
diction appear  on  the  face  of  the 
record.  Ihid. 

5.  Where,  upon  a  mortgage  made  to 
the  old  State  Bank  of  Illinois,  a 
judgment  had  been  rendered  in 
favor  of  the  bank,  upon  a  proceed- 
ing by  scire  facias,  to  foreclose  the 
mortgage,  and  the  mortgaged  prem- 
ises had  been  sold  by  virtue  of 
the  judgment,  and  an  execution 
issued  thereon,  to  a  third  person, 
and  subsequently  the  Supreme 
Court  had  declared  the  act  creating 
the  bank  unconstitutional:  Held, 
that  the  judgment  was  valid,  till  re- 
versed, and  that  the  title  of  the 
purchaser,  under  such  judgment, 
could  not  be  impeached,  in  an  ac- 
tion of  ejectment,  upon  the  ground 
that  the  bank  was  unconstitutional. 

Ibid. 

6.  In  an  action  of  ejectment,  it  is  un- 
necessary for  a  party  who  claims 
title  under  a  sale  of  the  premises 
upon  execution,  issued  upon  a 
judgment,  rendered  upon  a  mort- 
gage, to  prove  either  the  mortgage, 
writ  of  sci7'e  facias,  or  other  pro- 
ceeding anterior  to  the  judgment,  as 
they  became  part  of  the  record,  by 
the  judgment,  which  proves  itself. 

Ibid. 

7.  Nothing  is  to  be  presumed  against 
a  judgment;  but  the  inference  is, 
that  it  is  right  until  the  contrary 
appears,  and  it  will  not  be  disturbed, 
unless  for  error  manifestly  apparent. 
Graham  V  Dixon,  117 

8.  Where  a  declaration,  in  a  suit  by 


attachment  against  a  boat,  alleged 
an  indebtedness  to  the  plaintiff  for 
services,  and  in  one  count  concluded 
as  follows;  whereby  the  boat  lie- 
came  liable  for  the  payment  to  the 
said  plaintiff  of  the  said  sum  of 
money."  and  in  the  other  count 
concluded  as  follows:  "by  rea.son 
whereof  an  action  has  accrued." 
etc. :  Held,  that  the  action  was  debt, 
and  the  jiuigment  properly  rendered 
in  debt  and  damages.  iYiiik  tt  al. 
V.  King,  151 

9.  Where  a  suit  by  attachment  is  in- 
stituted against  a  boat,  and  the 
owners  come  in  and  make  them- 
selves defendants,  if  the  proof  justi- 
fies it,  it  is  nut  error  for  the  court 
to  render  a  judgment  against  the 
owners,  and  to  award  a  special  writ 
of  execution  to  sell  the  boat.     Ibid. 

10.  Where  the  return  to  a  summons 
does  not  show  that  it  has  been 
served  ten  days  before  the  return 
day  thereof,  it  is  ei  ror  to  take  judg- 
ment by  default.     Paltison  v.  Hood, 

153 

11.  In  an  action  of  debt,  it  is  error  to 
render  judgment  for  damages  onlj'. 

I  bid. 

13.  Where,  after  a  decree  of  fore- 
closure of  a  mortgage  had  been  en- 
tered, and  the  mori gaged  premises 
directed  to  be  sold,  and  a  deed  to  be 
executed  to  the  purchaser;  the  legis- 
lature passed  an  act  requiring  all 
property  sold  upon  foreclosin-e  of 
mortgage,  to  be  ajipraised.  and  pro- 
hibited its  sale  unless  it  would  sell 
for  two-thirds  its  appraised  value, 
and  authorizing  the  mortgagor  to 
redeem  the  same  at  any  time  with- 
in one  year  from  tlie  sale:  Held. 
that  the  act  was  constitutional,  and 
a  sale  without  such  valuation  was 
erroneous;  and  that  a  deed  could 
not  be  executed  to  the  purchaser, 
until  the  expiration  of  the  right  to 
redeem.     Williams  v.  Waldo  et  al. 

267 

13.  All  judgments  and  decrees  are 
taken  subject  to  such  changes  as  the 
law-making  power  may  adopt  for 
the  purpose  of  enforcing  them. 

Idem,  268 

14-15.  A  decree  in  chancery,  or  a 
judgment  at  law,  is  not  a  contract. 

Ibid. 

16.  Semble,  That  a  court  of  chancery 
may,  at  any  time  before  sale,  modi- 
fy or  change  the  terms  and  condi- 
tions of  the  sale  of  property  or- 
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dered  to  be  sold  by  sxicli  court,  on 
foreclosure  of  mortgage,  as  equity 
and  good  conscience  may  require. 

Ibid. 

17.  Where  the  record  of  a  Circuit 
Court  showed  the  affirmance  of  a 
judgment  of  a  justice  of  tlie  peace, 
"witliout  stating  the  amount  tliereof : 
Udd.  that  the  judgment  was  sutH- 
ciently  certain,  as  it  could  be  made 
so  by  reference.  Benedict,  v.  DiUe- 
hunt,  288 

18.  In  au  action  of  debt  upon  an  ap- 
peal bond,  it  is  error  to  render 
judgment  for  a  greater  amount  of 
damages  than  the  ad  damnum  laid 
in  the  declaration.  In  such  action, 
the  assessment  of  damages,  whether 
by  tlic  clerk  or  jury,  should  be  en- 
tered of  record.  Judgment  should 
be  entered  for  the  debt  alone,  and 
the  amount  of  damages  should  be 
indorsed  on    the  execution,    to  be 

:  collected  in  lieu  of  the  debt.  It  is 
erroneous  to  enter  judgment  for  the 
debt  and  damages.  Fournier  v. 
Fayrjott,  349 

19.  Where  there  are  issues  of  fact, 
upon  other  pleas,  it  is  error  for  the 
court  to  render  judgment  for  the 
plaintiff,  upon  overruling  a  demur- 
rer to  the  plaintiff's  replication  to 
one  of  the  defendant's  pleas.  Here- 
ford V.  Crow,  426 

20.  A  general  judgment  rendered 
upon  a  general  demurrer  to  a  dec- 
laration containing  three  counts, 
and  made  several  to  each,  where 
there  are  two  good  counts,  and  the 
damages  are  assessed  by  the  clerk, 
upon  a  cause  of  action  set  out  in 
one  of  the  good  counts,  must  be 
sustained,  although  the  third  count 
be  defective.       Williams  tj.   Smith, 

526 

21.  It  is  erroneous  to  render  judg- 
ment against  two  defendants,  when 
process  is  served  on  one  only.  Eat- 
ian  et  al.  v.  Stone  et  al.,  541 

22.  No  rule  of  law  is  better  settled, 
than  the  one,  that  an  action  of 
debt  is  maintained  on  a  judgment 
of  a  court  of  record.  Between  the 
parties,  the  judgment  is  the  most 
conclusive  evidence  of  indebted- 
ness.    OreatJiouse  et    al.   v.  Smith, 

542 

23.  A  judgment  creditor  may  sustain 
an  action  of  debt  on  a  judgment  re- 
covered in  the  same  court  where 
the  suit  is  brought,  although,  at 
the  time  of  bringing  the  suit,  he  is 


entitled  to  an  execution  upon  the 
judgment.  IMd. 

24.  The  condition  of  a  bond  given  up- 
on appeal  from  a  justice  of  the  peace 
to  the  Circuit  Court,  is  forfeited  the 
moment  judgment  is  recovered  by 
the  appellee,  unless  the  amount 
thereof  is  immediately  paid ;  and  an 
action  can  be  brought  upon  it  at  any 
time  before  that  judgment  is  actual- 
ly satisfied;  and  the  appellee  can 
take  any  legal  steps  to  collect  the 
judgment,  which  do  not  amount  to 
an  actual  satisfaction  of  it,  and  not 
impair  his  right  to  sustam  a  suit  on 
tire  bond.  Oregory  et  al.  v.  Stark  et 
al.,  612 

See  Abatement;  Administrator, 
1,  4,  5;  Amendment,  4;  Arrest 
OF  Judgment;  Attacument,  5; 
Chancery;  Debt,  4;  Execution; 
Ejectment;  Foreclosure;  Ju- 
dicial Powers;  Pleading;  De- 
murrer, 1,  2 — Plea,  2,  8;  Prac- 
tice, 3,  4,  5,  6 — In  Supreme 
Court,  2,  3,  5,  7,  20 — In  Circuit 
Court,  1,  8,  24;  Service  of  Pro- 
cess, 2,  3. 

JUDICIAL  POWERS. 

The  board  of  public  works  when  sit- 
ting, under  the  statute,  to  audit  and 
adjust  the  accounts  of  its  members 
and  others,  did  not  possess  judicial 
powers,  but  simply  those  of  agency 
on  the  part  of  the  state,  to  state  an  ac- 
count, and  agree  upon  the  balance. 
But  their  settlement,  like  any  other 
settlement  of  accounts,  would  be 
2)rima  facie  evidence  of  the  state  of 
the  account;  but  it  may  be  opened 
by  showing  fraud  or  mistake,  or 
that  any  item  really  existing  was 
not  taken  into  consideration.  Kin- 
ney V.  The  People,  360 

See  Constitution. 

JURISDICTION. 

Of  Supreme  Court. 

1.  The  law  is  well  settled,  that  where 
an  error  in  fact  is  committed  in  le- 
gal proceedings,  the  court  in  which 
the  error  is  committed,  may  correct, 
it  by  a  writ  of  error,  coram  vohis,  or 
on  motion.  Beaubien  et  al.  v.  Ham- 
ilton, 215 

2.  The  Supreme  Court  has  onJiy  an 
appellate  jurisdiction,  except  in  the 
cases  enumerated  in  the  constitu- 
tion and  act  regulating  that  court. 
It  can  only  revise  the  adjudications) 
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of  iin  inferior  court  wherein  the 
rules  of  law  or  principles  of  equity 
appear  from  the  tiles,  records,  or 
exhibits  of  such  court,  to  have  been 
erroneously  adjudged  and  deter- 
mined. Idem,  210 

3.  The  Supreme  Court  has  no  juris- 
diction of  an  error  in  fact  occurring 
in  an  inferior  court.  Ibid. 

4.  Semble,  That  a  case  might  be  pre- 
sented in  which  the  Supreme  Court 
would  entertain  jurisdiction  of  a 
question  of  fact.  Ibid. 

5.  The  jurisdiction  of  the  Supreme 
Court  embraces  every  case  where  a 
final  order  has  been  made  by  the 
Circuit  Court,  the  effect  of  which 
may  be  to  deprive  a  party  of  any  of 
his  rights.    Stuart  v.  The  People,  403 

6.  A  writ  of  error  may  be  sued  out  of 
the  Supreme  Court,  to  reverse  a 
decision  of  a  Circuit  Court,  fining  a 
person  for  contempt  of  court.  Ibid. 

See  Practice,  In  Supreme  Court, 
7;  Mandamus. 

Of  Circuit  Court. 

1.  "Where  the  Circuit  Court  exercises 
an  extra-territorial  jurisdiction,  the 
facts  upon  Avhich  the  jurisdiction 
arises,  nmst  be  either  expi-cssly  set 
forth  in  the  declaration,  or  in  such 
manner  as  to  render  them  certain 
by  legal  intendment.  Wakefield  v. 
Gaudy,  134 

2.  Where  the  process  by  which  a  suit 
is  commenced  is  sent  to  a  foreign 
county,  and  the  declaration  does 
not  sliow  that  the  court  has  juris- 
diction, the  court  should,  on  motion, 
dismiss  the  suit;  and  an  amendment 
of  the  declaration,  after  the  denial 
of  such  motion,  can  not  obviate  the 
error.  But  a  cross-motion  to  amend, 
at  the  time  the  motion  to  dismiss  is 
made,  would  be  addressed  to  the 
discretion  of  the  court,  and  it  would 
be  competent  for  the  court  to  grant 
such  motion,  and  thus  give  the  court 
jurisdiction.  Ibid. 

3.  The  Circuit  Courts  are  courts  of 
general  jurisdiction.  The  People  v. 
Scales.  352 
See    ATTAcnMENT,    19;   CROirNAL 

Law,  1,  10. 

Of  Justices  of  the  Peace. 

1.  Nothing  is  to  be  intended  in  favor 
of  the  jurisdiction  of  an  inferior 
court,  to  extend  it.  Doioling  v. 
Stewart  ei  al.,  194 


2.  A  fair  construction  of  the  term 
"debt"  in  the  first  section  of  the 
"Act  concerning  justices  of  the 
peace  and  constables,"  includes  any 
demand  for  which  the  action  of  debt 
or  assumpsit  would  lie.  Ibid. 

See  Justice  of  the  Peace. 

JURY  AND  JURORS. 

1.  A  juror  is  disqualified  if  he  has 
expressed  a  decided  opinion  upon 
the  merits  of  the  case.  Bat  if,  on 
the  contrary,  a  juror  says  that  ho 
has  no  prejudice  or  bias  of  any 
kind,  for  or  against  either  party; 
that  he  has  heard  rumors  in  rela- 
tion to  the  case,  but  has  no  personal 
knowledge  of  the  facts;  and,  from 
the  rumors,  has  formed  and  ex- 
pressed an  opinion  in  a  particular 
way,  if  they  are  true,  without  ex- 
pressing any  belief  in  their  truth,  he 
is  not  disqualified.  Smith  v.  Eames, 
78;  Gardner  V.  T lie  People,  88 

2.  If  a  juror  has  made  up  a  decided 
opinion  on  the  meiits  of  the  case, 
either  from  a  personal  knowledge 
of  the  facts,  from  the  statements  of 
witnesses,  from  the  relations  of  the 
parties,  or  either  of  them,  or  from 
rumor,  and  that  opinion  is  positive. 
and  not  hypothetical,  and  such  as 
Avill  propably  prevent  him  from 
giving  an  impartial  verdict,  the 
challenge  should  be  allowed.     Ibid. 

3.  If  the  opinion  of  a  juror  be  merely 
of  a  light  and  transient  character, 
such  as  is  usually  formed  by  per- 
sons, in  every  community,  upon 
hearing  a  current  report,  and  which 
may  be  changed  by  the  relation  of 
the  next  person  met  with,  and  which 
does  not  show  a  conviction  of  the 
mind,  and  a  fixed  conclusion  there- 
on, or  if  it  be  hypothetical,  the  chal- 
lenge ought  not  to  be  allowed;  and 
to  ascertain  the  state  of  mind  of  a 
juror,  a  full  examination,  if  deemed 
necessary,  may  be  allowed.        Ibid. 

4.  If  a  juror  says  he  has  expressed  a 
decided  opinion  upon  the  merits  of 
a  cause,  it  is  a  good  ground  of  chal- 
lenge, although  he  does  not  dis- 
close what  that  opinion  is.  It  is 
sufficient  that  he  has  formed  and 
expressed  an  opinion.  Ibid. 

5.  Affidavits  of  jurors  can  not  be  re- 
ceived to  impeach  their  verdict, 
except  in  a  case  where  a  part  of  the 
jurors  swear  that  they  never  con- 
sented to  the  verdict ;  but  a  verdict 
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may  be  supported  by  affidavits  of 
jurors.     Smith  v.  Eames,  78 

C.  When  jurors  disagree  about  the 
instructions  of  the  court,  they 
should  come  into  court  and  have 
them  repeated.  Ibid. 

~.  Wliere  a  juror,  on  being  called, 
said  he  had  formed  and  expressed 
an  opinion,  from  report,  as  to  the 
guilt  or  innocence  of  the  prisoner; 
that  he  had  heard  none  of  the  wit- 
nesses, nor  any  other  person  who 
professed  to  know  the  facts,  detail 
them;  that  he  had  no  reason  to  be- 
lieve or  disbelieve  the  reports,  more 
than  any  other  reports  that  float 
through  the  neighborhood;  and 
that  he  had  expressed  an  opinion  in 
this  way,  "  If  the  reports  are  true, 
my  opinion  is  so  and  so  "  (without 
stating  what  it  was):  Held,  that  the 
juror  was  competent.  Gardner  v. 
Tlie  People,  88 

8.  Where  a  juror,  a  short  time  pre- 
vious to  the  trial  of  a  prisoner  for 
murder,  and  on  different  occasions, 
said  he  believed  the  prisoner 
"would  be  hung:  that  he  ought  to 
be  hung;  that  nothing  could  save 
him ;  that  salt  could  not  save  him ; 
and  that  there  was  no  law  to  clear 
him;"  and  subsequently  went  to 
the  jail,  and  told  the  prisoner  that 
he  ought  not  to  be  hung,  and,  if  he 
were  on  the  jury,  he  should  not  be 
hung;  but  afterwards,  when  sworn 
on  the  trial,  touching  his  compe- 
tency as  a  juror,  he  stated  that  he 
had  formed  and  expressed  no  opin- 
ion; and  no  objection  being  made 
to  him,  he  was  sworn  on  the  jury, 
and  the  prisoner  was  convicted;  a 
new  trial  was  granted,  on  the  ground 
of  the  incompetency  of  the  juror. 
Sellers  v.  TJie  People,  415 

9.  It  has  always  been  held,  that  if  a 
juror  pre-judge  a  cause,  and  it  is 
unknown  to  the  failing  party  in 
time  to  challenge,  it  is  a  good  cause 

I     for  a  new  trial.  Ibid. 

See  Chancery,  33. 

JUSTICE  OF  THE  PEACE. 

1.  The  statement  of  a  claim  made  by 
a  plaintiff,  before  a  justice  of  the 
peace,  and  indorsed  on  the  war- 
rant, and  entered  on  the  justice's 
docket,  concludes  him.  He  can 
recover  no  more,  unless  the  excess 
accrues  by  way  of  interest.  Dow- 
ling  V.  Stewart  et  at.,  195 


2.  In  an  action  before  a  justice  of  the 
peace,  unliquidated  damages,  aris- 
ing out  of  contracts,  may  be  set-off. 
NicJioh  V.  Buckells,  299 

3.  The  words  "  claim  on  demand,"  as 
used  in  sec.  17  of  the  practice  act, 
embraces  all  cases  arising  out  of 
contracts,  whether  expressed  or  im- 
plied. Ibid. 

4.  A  justice  of  the  peace  has  juris- 
diction of  a  set-off  exceeding  $100, 
where  the  balance  claimed  by  the 
defendant  does  not  exceed  tliat 
sum;  and,  semble,  that  if  the  bal- 
ance exceeds  $100,  the  justice  must 
do  one  of  two  things,  either  allow 
so  much  of  the  note  as  will  set-off 
the  plaintiff's  claim,  and  give  judg- 
ment for  the  defendant  for  costs,  or 
dismiss  the  suit  altogether.        Ibid. 

See    Chancery,    37;    Promissory 
Note,  33. 

LANDLORD  AND  TENANT. 

1.  It  is  a  fixed  principle  of  law,  that  a 
tenant  shall  not  be  permitted  to 
deny  his  landlord's  title.  Dunbar 
V.  Bonesteel,  34 

3.  A  landlord  has  a  right  to  distrain 
for  rent,  where  no  power  of  distress 
is  contained  in  the  lease.  Penny  v. 
Little  etal,  306 

LEASE. 

1.  A  lease,  although  it  may  be,  in 
part,  for  the  payment  of  money,  or 
for  the  performance  of  coven  nnts, 
is  not  such  an  instrument  in  writing 
as  is  contemplated  by  the  statute 
relative  to  promissory  notes,  etc., 
which  allows  an  obligee  or  payee  of 
"an  instrument  in  writing,"  to 
plead  a  want  or  failure  of  considera- 
tion in  bar  of  a  recovery,  Dunbar 
V.  Bonesteel,  34 

2.  The  terms  "obligee  or  payee" 
are  applicable  only  to  one  of  the 
parties  to  an  obligation,  or  simple 
contract.  The  parties  to  a  lease 
are  the  lessor  and  lessee,  neither 
of  whom  can,  with  propriety,  be 
called  the  obligee  or  payee. 

Ibid. 

3.  A  lease  is  an  instrument  of  higher 
dignity  than  a  note  or  bill,  and 
more  solemn  than  a  bond,  as  it 
may  affect  the  possession  of  land. 

Ibid. 

4.  It  is  a  fixed  principle  of  law,  that  a 
tenant  shall  not  be  permitted  to  deny 
his  landlord's  title.  Ibid. 
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5.  A  plea,  to  au  action  of  covenant 
on  a  lease,  that  at  and  before  tiie 
date  of  the  lease,  tlie  defendant  was 
in  possession  of  the  premises,  un- 
der a  lease  from  one  C,  by  whom  he 
was  first  put  into  possession;  that 
the  plaintitf,  at  the  date  of  the  lease, 
represented  to  the  plaintiff,  that  the 
plaintiff  was  the  owner  of  the  land; 
that  he  had  recovered  it  of  C,  in  a 
suit,  and  that,  unless  the  defendant 
would  take  a  lease  from  him,  he 
would  be  turned  out  of  possession. 
That  the  assertions  of  the  plaintiff 
were  all  false ;  that  the  land  did  not, 
in  fact,  belong  to  the  plaintiff;  that 
he  had  not  recovered  it  of  C,  in  a 
suit,  and  was  not  entitled  to  the 
possession;  but  that  the  possession 
was  still  in  C,  and  the  defendant 
was  afterwards  obliged  to  pay  C  the 
rent.  And  that,  therefore,  the  lease 
was  made  without  any  good  or  val-. 
uable  consideration,  and  obtained 
by  false  representations  of  the  plain- 
tiff.— is  bad  on  demurrer,  as  well 
because  it  contains  contradictory 
averments,  as  because  the  statute 
does  not  authorize  the  defense  of 
failure  of  consideration  to  be  plead- 
ed to  an  action  of  covenant  on  a 
lease ;  and  such  plea  is  not  good  as  a 
plea  of  fraud.  Ihid. 

LEGISLATURE. 

The  legislature  may  exercise  its  legiti- 
mate powers  by  enacting  either  gen- 
eral or  special  laws.  Edwards  v. 
Pope  et  al.,  470 

See  Constitution;  School  Lands; 
Tax. 

LETTERS  OP  CREDIT. 

See  GuAR.AjfTY,  3. 

LEVY. 

A  levy  on  real  estate  sufficient  to  sat- 
isfy a  judgment,  is  not  a  satisfac- 
tion thereof;  but  a  court,  in  its  dis- 
cretion, may,  on  application,  stay 
proceedings  in  an  action  brought  to 
recover  the  same  debt,  till  the  sale 
of  the  real  estate,  and  the  return  of 
the  execution.  Oregon/  et  al.  v. 
Stark  etal,  613 

See  Execution,  3,  4,  6,  7;  Sheriff, 
5.  8. 

LICENSE. 

Sec.  5  of  '  'An  act  to  incorporate  the  in- 
habitants of  such  towns  as  may  wish 
to  be  incorporated,"  confers  upon 


the  president  and  trustees  of  incor- 
porated towns  the  power  "to  pro- 
vide for  licensing  public  shows," 
and,  by  a  fair  construction,  sus- 
pends, within  the  limits  of  such 
towns,  so  much  of  the  act  of  1829, 
as  requires  a  license  from  the  coun- 
ty treasurer.  Woodward  v.  Turn- 
bull.  3 

See  Attorney, 

LIENS. 

See    Attachment,    9,   10;    Ohan- 
CEiiY,  34,  36;  Mechanic's  Lien. 

LIMITATION. 
See  Action,  3,  4. 

LOST  NOTE. 
See  Evidence,  4,  5,  6,  7,  8. 

LOST  PAPER. 
See  Record. 

MALFEASANCE. 

See  Sheriff. 

MANDAMUS. 

1.  Where  a  writ  of  mandamus  is  de- 
livered to  a  judge  or  other  person 
to  whom  it  is  directed,  and  he  re- 
fuses to  obey  it,  an  attachment  will 
issue  for  contempt  of  court.  TJk'- 
People  V.  Pearson,  383 

2.  A  writ  of  mandamus,  like  a  rule, 
may  be  served  by  an  attorney,  or 
any  other  person.  Ibid. 

3.  Where  an  alternative  writ  of  man- 
damus  has  been  served  upon  a  de- 
fendant, and  he  neglects  to  return 
it,  a  peremptory  writ  may  issue, 
without  taking  a  rule  against  the 
defendant,  to  return  the  alternative 
writ.  Ibid. 

4.  The  Supreme  Court  does  not  enter- 
tain a  doubt  of  its  jurisdiction  to 
award  a  writ  of  mandamus  to  a  cir- 
cuit judge.  Ibid. 

5.  An  ex-judge  can  not  be  compelled 
to  sign  a  bill  of  exceptions,  or  to 
do  other  acts  appertaining  to  the 
office  of  judge,  after  he  has  ceased 
to  occupy  that  station,  but  for 
contempt  of  court,  in  refusina;  to 
obey  a  writ  of  mandamus  requiring 
him  to  sign  a  bill  of  exceptions, 
while  he  was  juilge,  the  court  may 
punish  him,  notwithstanding  his 
resignation  of  his  judicial  office. 

Ibid. 
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6.  Where  a  judge  had  refused  to 
obey  a  writ  of  mandamus  requiring 
him  to  sign  a  bill  of  exceptions, 
and  had  subsequently  resigned  his 
office,  the  Supreme  Court  refused 
to  discharge  him  from  custody,  af- 
ter his  resignation,  and  fined  him 
$100  for  his  contempt,  and  adjudged 
that  he  should  pay  the  costs  of  all 
the  proceedings  against  him. 

Ibid. 

See  Canal  and   Canal   Commis- 
sioners. 

MASTER  AND  SERVANT. 

1.  "Where  an  upper  riparian  proprie- 
tor forbade  his  workmen  to  divert 
a  stream,  upon  which  his  steam 
mill  was  situated,  and  one  of  them 
built  a  dam  across  it,  near  the  mill, 
and  diverted  it  for  the  use  of  the 
mill,  and  the  proprietor  lived  only 
about  a  half  mile  off,  and  was  often 

fat  the  mill:  Held,  that  a  jury  might 
fairly  infer  that  he  was  conversant 
with  the  manner  with  which  his 
mill  was  supplied  with  water,  and 
that  he  either  countermanded  his 
instructions,  or  acquiesced  in  the 
construction  of  the  dam,  after  it  was 
erected.     Ecans  v.  Merriweather, 

49G 

2,  Where  a  party  avails  himself  of  the 
illegal  act  of  his  servant,  the  law 
presumes  he  authorized  it.        Ibid. 

MASTER  IN  CHANCERY. 
See  Habeas  Corpus,  1,  2. 

MECHANIC'S  LIEN. 

1.  The  "Act  for  the  benefit  of  Me- 
chanics "  requires  that  the  contract 
under  which  a  mechanic's  lien  is 
claimed,  should  be  set  out  in  the 
petition,  and  be  made  the  founda- 
tion of  the  action.  It  is  not  suffi- 
cient to  set  out  a  note,  and  aver 
that  the  note  was  given  for  work 
done  on  the  defendant's  mill,  or 
other  building.     Logan  v.  Dunlap, 

189 

2.  The  remedy  given  by  the  act  au- 
tiiorizing  the  enforcment  of  the  lien 
of  a  mechanic,  or  other  person,  who 
has  furnished  laborer  materials  for 
the  purpose  of  erecting  or  repairing 
a  building,  is  by  a  proceeding  ia 
rem.  and  is  cumulative;  and  the  in- 
stitution of  such  proceeding  can  not 
be  pleaded  in  abatement  of  an  ac- 
tion to  recover  pay  for  such  labor 


or  materials.     DelaJiay  v.    Clement, 

203 

3.  A  petition  for  the  enforcement  of 
a  mechanic's  lien,  under  the  statute 
of  1889-40,  should  set  out  the  con- 
tract upon  which  the  plaintiff's 
claim  is  founded,  to  show  not  only 
that  he  is  entitled  to  the  benefits  of 
the  act,  but  to  apprize  all  parties 
interested,  of  the  nature  and  char- 
acter of  his  claim.  The  petition, 
like  a  declaration,  must  contain  a 
statement  of  the  cause  of  action, 
the  time  when  the  contract  was 
made,  within  what  time  it  was  to 
be  performed,  and  when  payment 
was  to  be  made,  and  show  clearly 
on  its  face,  a  right  in  the  plaintiff 
to  recover.  It  is  not  sufficient  to 
state  simply  that  certain  labor  and 
materials  were  furnished  by  con- 
tract, and  that  the  plaintiff  has  per- 
formed his  part  of  the  contract  at  a 
certain  time,  "and  that  payment 
was  to  be  made  within  a  year  from 
the  completion  of  said  work,"  and 
that  the  defendant  gave  his  notes 
for  the  amount,  etc.  Mailer  v. 
Smith,  544 

MILL  AND  MILL  DAM. 

See  Water  Course. 

MINOR. 
See  Parent  and  Child. 

MISDEMEANOR. 
See  Bastardy. 

MISNOMER. 
See  Amendment,  3,  4. 

MISTAKE. 

See  Amendment,  4,  5;  Arbitra- 
tion, 18;  Chancery,  19;  Dama- 
ges. 8. 

MISSISSIPPI 

See  Riparian  Proprietor,  4;  Ev- 
idence, 20. 

MONEY  HAD  AND  RECEIVED. 
See  Forgery. 

MORTGAGE. 
See  Foreclosure;  Chancery, 43-6, 

MUNICIPAL  CORPORATION. 
See  Witness,  2. 
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MURDER. 
See  Criminal  Law,  5,  6. 

NAVIGABLE  STREAM. 
See  Riparian  Proprietor. 

NE  EXEAT. 
See  Chancery,  26,  27. 

NEGLIGENCE. 
See  Guaranty,  2. 

NEGRO. 

See  Free  Person. 

NEW  TRIAL. 

1.  It  does  not  always  follow  that  a 
new  trial  will  be  granted,  even  if 
the  jury  find  against  the  weight  of 
evidence,  against  the  instructions 
of  the  court,  or  through  misdirec- 
tion of  the  court  on  a  point  of  law, 
provided  the  court  is  satisfied  that 
justice  has  been  done.  Leigh  v. 
Hodges,  18 

2.  The  law  intends  that  every  one 
shall  have  a  fair  trial;  and  if,  by 
any  misfortune  or  accident,  without 
any  fault  on  his  part,  a  party  has 
been  unable  to  present  the  merits 
of  his  case  before  the  jury,  as  a  gen- 
eral rule,  the  court  will  allow  him 
another  hearing,  upon  such  terms 
as  may  be  deemed  equitable. 
Schlencker  v.  Bisley,  486 

3.  In  some  instances  the  granting  or 
refusing  a  motion  for  a  new  trial  is 
a  matter  of  sound  discretion  with 
the  judge;  while,  in  others,  the 
question  must  be  determined  by 
well  known  and  firmly  established 
principles  of  law.  Ibid. 

4.  Before  a  new  trial  can  be  granted 
on  the  ground  of  newly  discovered 
evidence,  it  must  appear  that  it  is 
material  to  the  issue ;  that  it  is  not 
cumulative ;  and  that  the  party  has 
not  been  guilty  of  negligence  in  not 
discovering  and  producing  it  on  the 
former  trial.  Ibid. 

5.  A  new  trial  is  never  granted  upon 
newly  discovered  evidence  which 
can  be  received  only  in  mitigation 
of  damages ;  it  is  the  effect  that  the 
evidence  would  have  upon  the  issue 
alone,  that  entitles  it  to  weight  in 
determining  the  question.  Ibid. 

6.  A  verdict  is  never  disturbed  on  ac- 
count of  excessive  damages,  in 
cases  of  tort,  unless  it  is  probable, 
from  the  amount  of  the   damages 

Vol.  in. -41 


assessed,  that  the  jury  has  acted 
under  the  intiuence  of  prejudice  or 
passion.  Ibid. 

7.  An  objection  to  the  foim  of  a  ver- 
dict, whL're  it  is  substantially  cor- 
rect, cannot  be  raised  in  the  Su- 
preme Court,  where  no  exception 
is  taken  to  it  in  the  court  below. 

Ibid. 

8.  A  new  trial  will  not  be  granted  up- 
on newly  discovered  evidence  of  the 
existence  of  a  fact  which  was  fully 
established  on  the  former  trial.  Ibid. 

9.  Where  the  damages  are  small,  and 
justice,  upon  the  whole,  has  been 
done,  the  Supreme  Court  ought 
not  to  remand  a  cause  to  see  if  a 
jury,  upon  another  trial,  would  not 
give  less,  even  if  the  true  principles 
which  govern  the  case  were  not 
correctly  given  to  the  jury.  Emns 
V,  Merriweather,  497 

See  Chancery,  30,  31,  32;  Evi- 
dence, 11;  Jury,  8,  9;  Verdict. 

NOLLE  PROSEQUI. 
See  Action,  1,  2. 

NONSUIT. 

See  Practice,  In  Circuit  Court,  1, 
2,  12. 

NOTE. 

See  Bank  Bill;  Evidence;  Prom- 
issory Note. 

NOTICE. 

Serrible,  That  upon  motion  to  set  aside 
a  default  or  judgment  subsequent  to 
the  term  at  which  it  was  taken, 
notice  should  be  given  to  the  ad- 
verse party.     Ryder  et  al.  v.  Tioiss,  5 

See  Attachjient,  24;  Chancery, 
44,  45;  Ejectment;  Foreclo- 
sure, 4;  Guaranty,  2,3;  Prac- 
tice, In  Supreme  Court,  5;  Pre- 
emption, 3;  Projiissory  Note, 
7.  16. 

OATH. 

See  Affidavit;  Chancery,  12,  13; 
Deposition. 

OFFICER. 

1.  An  officer  who  pursues  a  person 
fleeing  from  the  process  of  the  Su- 
preme Court,  to  a  distant  county, 
and  brings  him  back,  is  entitled  to 
the  regular  fees  for  serving  the  pro- 
cess, and  for  mileage,  and  no  more. 
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Other  necessary  expenses  in  arrest- 
ing the  defendant  cannot  be  allowed 
him.     The  People  v.  Pearson,       286 

2.  The  presumption  is,  that  a  public 
officer,  in  the  discharge  of  his  offi- 
cial duties,  has  pursued  the  course 
pointed  out  by  the  statute,  till  the 
contrary  is  shown.  Ballance  v. 
UaderMl,  457 

3.  The  general  rule  of  law  is,  where 
an  officer  justifies  the  commission 
of  an  act  complained  of,  which  pur- 
ported to  be  done  in  his  official  ca- 
pacity, that  it  is  necessary  that  he 
should  show  in  his  defense,  not 
only  that  he  was  an  acting  officer, 
but  also  that  he  was  an  officer,  duly 
commissioned  and  qualified  to  act 
as  such;  while,  as  to  all  others,  it 
is  sufficient  for  them  to  show  that 
he  was  acting  as  such  officer. 
Sclilencker  v.  Risley,  485 

See  Execution,  3-7;  Sheriff; 
Surety. 

ONUS  PROBANDI. 

See    Evidence;    Guaranty,  2,  4; 
Promissory  Note,  13,  34. 

ORDER. 
See  Bill  op  Exchange. 

ORDINANCK 

See  School  Lands,  9. 

OWNER. 

See  Trespass,  7. 

PARENT  AND  CHILD. 

1.  A  parent  is  under  a  natural  obliga- 
tion to  provide  for  the  maintenance 
of  his  infant  chhd,  but  there  is  no 
rule  of  municipal  law  enforcing  this 
duty.     Hunt  v.  Thompson,  180 

2.  An  express  promise,  or  circum- 
stances from  which  a  promise  by 
tlie  father  can  be  inferred,  are  in- 
dispensably necessary  to  bind  the 
parent  for  necessaries  furnished  his 
infant  child,  by  a  third  person.    Ibid. 

3.  A  child,  by  voluntarily  abandoning 
the  home  of  his  father,  or  remain- 
ing abroad,  against  his  consent,  for- 
feits his  claim  to  support,  and  those 
who  credit  him,  even  for  necessa- 
ries, must  look  to  him  for  payment; 
and  it  is  no  excuse  that  such  per- 
sons were  not  aware  that  the  child 
was  acting  contrary  to  the  will  of 
the  father;  for  it  is    the    duty  of 


those  who  give  credit  to  an  infant, 
to  know  his  precise  situation,  at 
their  peril.  Ibid. 

4.  Semble,  That  where  by  the  com- 
mand of  the  father,  his  son  remains 
abroad  until  additional  clothes  be- 
come necessary,  and  he  neglects  to 
provide  them,  an  authority  in  one 
who  should  supply  his  omission  of 
duty,  might  well  be  presumed.  Ibid. 

PARTIES  TO  SUITS. 
See  Chancery. 

PARTITION. 

See  Constitution,  8. 

PARTNERSHIP  AND  PART- 
NERS. 

1.  To  justify  a  verdict  against  a  de- 
fendant, who  is  sued  as  a  partner, 
proof  should  be  produced,  either 
that  the  defendant  had  admitted  the 
existence  of  the  partnership,  or  had 
done  some  act  from  which  a  jury 
might  fairly  infer  that  a  partnership 
existed.     Joseph  v.  Fisher,  136 

2.  Where  a  defendant  is  sued  as  a 
member  of  a  partnership,  in  which 
he  had  formerly  been  a  partner,  on 
an  account  for  goods  sold  and  de- 
livered, if  it  is  proved  that  some  of 
the  articles  mentioned  in  the  ac- 
count were  purchased  during  the 
existence  of  the  partnership,  notice 
to  the  plaintiff,  of  the  dissolution, 
must  be  shown,  to  discharge  the 
defendant  from  the  remainder  of  the 
account.  Ibid: 

3.  A  defendant  cannot  assign  for  er- 
ror that  other  persons  should  have 
been  joined  as  plaintiffs.  Such  an 
objection  should  be  made  in  the 
court  below,  where,  if  well  found- 
ed, it  woulf"  be  ground  for  a  non- 
suit. Ibid. 

4.  The  general  rule  is  that  one  part- 
ner cannot  sue  his  co-partner  at  law, 
for  any  matter  concerning  the  part- 
nership, until  there  has  been  a  set- 
tlement had  between  them,  and  a 
promise  to  pay  the  balance  found 
due  on  the  settlement;  till  that  i.s 
done,  the  parties  are  restricted,  in 
their  remedies,  to  the  action  of  ac- 
count, and  to  proceedings  in  equity. 
But  where  there  has  been  a  disso- 
lution, and  a  final  settlement,  and  a 
note  given  for  the  balance  ascer- 
tained to  be  due,  with  the  stipula- 
tion that  the  errors  and  omissions 
in  the  settlement  might  be  deducted 
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as  payments  on  the  note,  a  court  of 
law,  in  an  action  upon  the  note,  has 
jurisdiction  to  allow  such  errors  _  or 
omissions  as  a  defense  to  the  action 
upon  the  note.  Such  note  is  as- 
signable, but  the  assignee  takes  it 
subject  to  all  the  equities  existing 
between  the  original  parties,  in  rela- 
tion to  the  settlement.  FHiik  et  al. 
V.  Ryan.  325 

5.  Semble,  That  where  partners  set- 
tle without  such  stipulation,  as  to 
the  correction  of  errors  in  the  set- 
tlement, they  would  have  to  resort 
to  a  court  of  equity  to  correct  them. 

Ibid. 

€.  Where  a  contract,  under  seal,  was 
in  the  handwriting  of  one  joint  con- 

■  tractor,  and  signed  and  sealed  in  a 
partnership  name  by  the  other: 
Held,  under  the  plea  of  Twn  est  fao- 
turn,  that  the  deed  was  executed 
by  both.    Witter  et  al.  v.  McNiel,  436 

7.  Where  a  bill  in  chancery  alleged 
that  the  complainant  and  defend- 
ants, B  and  C,  entered  into  a  part- 
nership, as  canal  contractors,  upon 
a  certain  canal  in  Virginia,  and  con- 
tracted with  the  canal  company  for 
the  construction  of  section  120,  of 
the  canal,  and  completed  the  same. 
That  one  of  the  defendants.  A,  was 
an  individual  contractor  upon  said 
canal,  and  had  contracted  with  the 
canal  company  for  the  construc- 
tions of  sections  118  and  119  of  said 
canal.  That  during  the  progress 
of  the  work,  he  was  absent  a  great 
part  of  the  time,  and  left  the  con- 
struction of  the  work  to  the  other 
partners.  That  the  complainant 
was  employed  by  A,  to  superintend 
and  carry  on  the  work  on  his  indi- 
vidual contracts;  and  that  during 
the  progress  of  the  works,  sections 
118  and  119  became  largely  indebt- 
ed to  section  120,  for  work  and  labor 
expended  upon  them.  That  sec- 
tions 118  and  119  were  very  unprofit- 
able, and  the  amount  of  their  in- 
debtedness to  section  120  was  about 
$8,000.  That  the  estimate  for  sec- 
tion 120  was  $32,230.90,  including 
the  work  done  on  sections  118  and 
119 ;  that  the  cost  of  the  same  was 
$23,783.82,  leaving  a  balance  of 
profit  to  be  divided  among  the  co- 
partners of  $8,437.08.  That  the 
complainant  had  settled  with  B, 
and  paid  over  to  him  his  share  of 
the  profits;  and  there  was  due  to 
the  complainant  from  Kennedy 
$3,959.03,  arising  from   said   part- 


nership transactions.  That  A  had 
drawn  estimates  on  the  works,  and 
had  drawn  the  last  on  his  individual 
contracts.  That  no  account  had 
been  taken  or  rendered  between 
the  partners,  and  that  A  refused  to 
account.  The  bill  prayed  an  ac- 
count, and  that  A  might  be  decreed 
to  pay  the  complainant  the  amount 
due  him:  Held,  on  demurrer  to 
the  bill,  that  it  contained  sufficient 
equity  to  entitle  the  complainant  to 
relief.     Bracken  v.  Kennedy  et  al., 

563 

8.  In  matters  of  difficulty  or  contro- 
versy between  partners,  it  is  now 
most  usual,  and  by  far  the  most 
convenient,  to  resort  to  a  court  of 
equity,  for  their  final  adjudication 
and  settlement.  In  a  bill  for  this 
purpose,  the  existence  of  the  part- 
nership, the  transaction  of  busi- 
ness by  the  firm,  and  no  account 
among  its  members,  are  prominent 
features,  and  where  they  all  appear, 
semble,  that  the  bill  ought  in  all 
cases  to  be  retained.  Ibid. 

9.  One  member  of  a  partnership  can 
not  sue  the  firm  at  law  for  advances 
made  by  him  to  the  joint  concern, 
nor  can  the  firm  sue  an  individual 
partner  for  anything  that  he  may 
have  drawn  out  of  the  joint  stock 
or  proceeds,  no  matter  how  much 
more  than  his  share  it  might  have 
been;  and  the  reason  is  that  one 
man  can  not  occupy  the  double  po- 
sition of  plaintiff  and  defendant  at 
the  same  time.  The  aid  of  a  court 
of  chancery  is  just  as  necessary  to 
settle  the  account  of  such  advances, 
as  it  is  to  settle  accounts  arising 
out  of  the  immediate  transactions 
of  the  business  of  the  partnership. 

Ibid. 

See  Pleading,  Declaration,  1. 

PATENT. 

In  equity,  a  junior  patent,  or  regis- 
ter's certificate  of  purchase  of  a 
tract  of  land,  will  prevail  over  the 
elder  one,  if  the  right  on  which  it 
is  based  is  prior  in  point  of  time  to 
that  on  which  the  elder  patent,  or 
certificate,  is  founded.  Isaacs  r. 
Steel,  99 

PAYMENT. 

Under  a  plea  of  payment,  a  defend- 
ant may,  by  showing  partial  pay- 
ment, defeat  a  recovery,  pro  tanto. 
Hays  V.  Smith,  428 
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PETITION. 

See  Change  of  Venue. 

PETITION  AND  SUMMONS. 
See  Debt,  3. 

PLEADING. 

I.   General  Principles, 
II.  Declaration. 

III.  Demurrer. 

IV.  Pirn. 

V.  Replication. 

I.   General  Principles. 

1.  The  defendant,  to  avail  himself  of 
a  defective  averment  in  a  declara- 
tion, must  demur  to  it.  If  he  elect 
to  plead  to  the  declaration  and  go 
to  trial,  he  has  no  right  to  insist 
upon  the  exclusion  of  evidence,  be- 
cause some  necessaiy  averment  is 
omitted,  or  defectively  set  forth. 
Greathouse  i).  Robinson,  8 

2.  The  pleadings  in  a  cause  may  be 
amended  at  any  time  before  they 
are  entered  of  record,  on  proper 
and  equitable  terms,  where  the 
justice  of  the  case  requires  it.  Hes- 
lep  et  al.  v.  Peters,  45 

3.  When  amendments  are  allowed, 
the  court  usually  imposes  terms  up- 
on the  party  at  whose  instance  the 
amendment  is  made,  as  the  payment 
of  costs.  This,  however,  being  a 
matter  addressed  to  the  sound  dis- 
cretion of  the  court,  its  decision 
thereon  can  not  be  assigned  for  error. 

Ibid. 

4.  Where  the  misnomer  of  a  defend- 
ant is  pleaded  in  abatement,  the 
plaintiff  may  amend  his  declaration, 
even  after  a  demurrer  has  been  filed 
to  such  plea,  and  withdraw  the  de- 
murrer, and  take  issue  upon  the 
plea.  Ibid. 

5.  By  pleading  to  a  declaration,  after 
the  overruling  of  a  demurrer,  the 
defendant  waives  his  right  to  assign 
for  error  the  decision  of  the  court 
upon  the  demurrer.  Vanderbilt  et 
ux.  V.  Johnson  et  vxc. ,  49 

6.  Ad  ef  endant  can  not  assign  for  error, 
an  immaterial  issue  tendered  by  him- 
self.    Graham  V.  Dixon  et  al.,     117 

7.  The  object  of  special  pleading  is  to 
present  one  single  isolated  question, 
or  point  in  issue,  so  as  to  avoid  that 
confusion  arising  from  a  multiplici- 
ty of  distinct  issues  in  the  same 
pleading.     But  this  rule  should  not 


be  confounded  with  the  statement  ■ 
of  as  many  distinct  facts  as  may  be 
necessary  to  present   one   cause  of 
action,    or    defense.       Hereford   v. 
Groic,  425 

8.  A  count  containing  two  causes  of 
action,  a  plea  setting  up  two  de- 
fenses, and  a  replication  traversing 
two  material  facts,  either  of  which 
being  wanting  in  the  plea,  would 
break  the  chain,  and  cut  off  the  de- 
fense, would  be  bad  for  duplicity. 

Ibid. 

9.  Where  there  are  issues  of  fact, 
upon  other  pleas,  it  is  error  for  the 
court  to  render  judgment  for  the 
plaintiff  upon  overruling  a  demur- 
rer to  the  plaintiff's  replication  to 
one  of  the  defendant's  pleas.     Ibid. 

See  Bill  of  Exceptions,  1 ;  Eject- 
ment; Indictment;  Practice, 
2,  3,  7,  8— In  Circuit  Court,  8,  16, 
24,  25. 

II.  Declaration. 

1.  It  is  a  sufficient  averment,  in  a  dec- 
laration upon  a  promissory  note, 
that  the  note  was  payable  to  the 
plaintiffs,  to  allege  that  it  was  pay- 
able to  the  order  of  their  firm,  they 
being  alleged  to  be  co-partners,  and 
that  the  defendant,  in  considera- 
tion thereof,  promised  to  pay  the 
plaintiffs  the  amount  of  the  note. 
Wilcox  V.  Woods  et  al. ,  52 

2.  Where  the  Circuit  Court  exer- 
cises an  extra-territorial  jurisdiction, 
the  facts  upon  which  the  jurisdic- 
tion arises,  must  be  either  expres.-ly 
set  forth  in  the  declaration,  or  in 
such  manner  as  to  render  them  cer- 
tain by  legal  intendment.  Wakejield 
v.  Goudy,  134 

3.  Where  the  process  by  which  a  suit 
is  commenced  is  sent  to  a  foreign 
county,  and  the  declaration  does 
not  show  that  the  court  has  jurisdic- 
tion, the  court  should,  on  motion, 
dismiss  the  suit;  and  an  amendment 
of  the  declaration,  after  the  denial 
of  such  motion,  can  not  obviate  the 
error.  But  a  cross-motion  to  amend, 
at  the  time  the  motion  to  dismiss  is 
made,  would  be  addressed  to  the 
discretion  of  the  court,  and  it  would 
be  competent  for  the  court  to  gi-ant 
such  motion,  and  thus  give  the  court 
jurisdiction.  Ibid. 

4.  Where  a  declaration,  in  a  suit  by 
attachment  against  a  boat,  alleged 
an  indebtedness  to  the  plaintiff  for 
services,  and  in  one  count  conclu- 
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ded  as  follows:  "whereby  the  boat 
became  liable  for  the  payment  to 
the  said  plaintiff  of  the  said  sum  of 
money,"  and  in  the  other  count 
concluded  as  follows:  "by  reason 
whereof  an  action  has  accrued," 
etc. ;  Held,  that  the  action  was 
debt,  and  the  judgment  properly 
rendered  in  debt  and  damages. 
Frink  et  al.  v.  King,  151 

5.  In  an  action  by  an  assignee,  against 
a  remote  assignor  of  a  promissory 
note,  it  is  not  necessary  to  allege  in 
the  declaration,  that  the  note  is  un- 
paid, where  it  is  averred  that  a  judg- 
ment was  recovered  against  the 
maker  for  the  amount  of  the  note, 
and  costs;  and  it  is  a  sufficient 
breach  to  allege  that  the  defendant 
has  not  paid  the  judgment  and 
costs  recovered  against  the  maker. 
Clifford  V.  Keating,  254 

6.  In  an  action  upon  a  promissory 
note,  the  declaration  averred  the 
note  to  be  payable  '  'eighteen  months 
to  the"  plaintiff:  Held,  on  general 
demurrer,  that  the  averment  was 
sufficient,  it  being  sufficiently  cer- 
tain to  indicate  that  the  promise 
was  to  pay  in  eighteen  months  from 
the  date  of  the  note.  Doyle  et  al.  v. 
Knapp,  339 

7.  Where  a  declaration  alleged  that  a 
note  was  paj^able  to  the  plaintiff, 
and  the  surname,  but  only  the  ini- 
tials of  the  christian  name,  of  the 
plaintiff,  were  written  in  the  note : 
Held,  that  the  production  of  the 
note  sustained  the  declaration, 
without  further  proof.  Greathouse 
v.  Kipp,  373 

8.  Each  count  in  a  declaration  must 
be  considered  by  itself,  and  stand 
or  fall  by  its  own  facts.  Burnap  v. 
Dennis,  483 

9.  A  declaration  in  an  action  by  an 
administrator  against  a  wrong-doer, 
for  an  injury  sustained  by  the  acts 
of  the  latter  in  threatening  to  pros- 
ecute any  person  who  should  pur- 
chase or  remove  certain  personal 
property  offered  for  sale  at  an  ad- 
ministrator's sale,  should  allege 
special  damages,  or  the  action  can 
not  be  maintained.  And  the  plain- 
tiff must  show  that  the  damages 
actually  accrued  in  consequence  of 
the  wrongful  acts  of  the  defendant, 
and  not  in  any  degree  in  conse- 
quence of  the  negligence  or  omis- 
sion of  the  plaintiff.  It  is  not  suffi- 
cient to  state   in   such    declaration 


that  the  plaintiff  was  about  to  offer 
the  property  for  .sale.  The  declara- 
tion should  show  that  the  plaintiff 
offered  the  property  for  sale,  or 
made  some  effort  to  sell  it. 
Sed  quere.  Whether  an  action  can 
be  maintained  for  such  injury.  Ibid. 

10.  A  count  in  a  declaration  showing 
a  cause  of  action  depending  upon 
an  uncertain  event,  is  defective,  un- 
less it  avers  the  happening  of  such 
event.      Williams  v.  Smith,  526 

11.  A  general  judgment  rendered  up- 
on a  general  demurrer  to  a  declara- 
tion containing  three  counts,  and 
made  several  to  each,  where  there 
are  two  good  counts,  and  the  dam- 
ages are  assessed  by  the  clerk,  upon 
a  cause  of  action  set  out  in  one  of 
the  good  counts,  must  be  sustained, 
although  the  third  count  be  defect- 
ive. Itdd. 

See  Amendment,  8,  7,  8;  Attach- 
ment, 6,  8;  Case;  Covenant; 
Error,  3,  8;  Mechanic's  Lien; 
Practice,  In  Circuit.  Court,  12; 
15, 16,  20,  31 ;  Promissory  Note, 
21 ;  School  Commissioner;  Ver- 
dict, 1,  2. 

III.  Demurrer. 

1.  After  judgment  upon  demurrer, 
the  court  will  presume  that  there 
was  a  joinder  in  demurrer,  or  that 
the  same  was  waived,  especially 
where  no  objection  appears  of  re- 
cord.    Wilcox  V.  Woods  etal.,         52 

3.  It  is  not  error  for  the  court  to 
render  judgment  against  a  defend- 
ant, upon  overruling  a  demurrer  to 
the  declaration,  where  he  declines 
to  answer  further.  Ibid. 

3.  After  a  party  has  abandoned  his 
demurrer,  he  cannot  assign  for  er- 
ror the  decision  of  the  court  in 
overruling  it.  Snyder  v.  Gaither 
etal.,  93 

4.  The  plaintiff,  by  demurring  to  a 
plea  professing  to  answer  the  whole 
cause  of  action,  Avhen,  in  fact,  it 
only  answers  part,  does  not  thereby 
discontinue  his  suit.  Ibid. 

5.  If  a  defendant,  after  demurring, 
wishes  to  controvert  the  facts,  the 
course  is,  to  get  leave  to  withdraw 
the  demurrer  and  plead  to  the  ac- 
tion. If  he  does  not  do  so,  he  is 
considered  as  having  elected  to 
abide  by  the  demurrer,  and  the 
qu'?stion  of  damages  is  referred  to  a 
jury,  in  all  cases  where  they  do  not 
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rest  in  computation.     Weatherford 
V.  Fishback,  175 

6.  Where  a  declaration  is  defective,  a 
demurrer  to  a  plea  should  be  sus- 
tained to  the  declaration.  Davis  v. 
Wiley,  236 

7.  A  general  judgment  rendered  upon 
a  general  demurrer  to  a  declaration 
containing  three  counts,  and  made 
several  to  each,  where  there  are 
two  good  counts,  and  the  damages 
are  assessed  by  the  clerk,  upon  a 
cause  of  action  set  out  in  one  of 
the  good  counts,  must  be  sustained, 
although  the  third  count  be  defect- 
ive.    Williams  i).  Smith,  526 

See  Pleading,  1,  5,  9 — Plea,  2,  5, 
6, 24;  Practice,  In  Circuit  Court, 
7,  8,  14,  15. 

IV.  Plea. 

1.  A  plea  to  an  action  of  covenant  on 
a  lease,  that  at  and  before  the  date 
of  the  lease,  the  defendant  was  in 
possession  of  the  premises,  under  a 
lease  from  one  C,  by  whom  he  was 
first  put  into  possession;  that  the 
plaintiff,  at  the  date  of  the  lease, 
represented  to  the  defendant,  that 
the  plaintiff  was  the  owner  of  the 
land;  that  he  had  recovered  it  of 
C,  in  a  suit,  and  that,  unless  the 
defendant  would  take  a  lease  from 
him,  he  would  be  turned  out  of 
possession.  That  the  assertions  of 
the  plaintiff  were  all  false;  that  the 
land  did  not,  in  fact,  belong  to  the 
plaintiff ;  that  he  had  not  recovered 
it  of  C,  in  a  suit,  and  was  not  en- 
titled to  the  possession;  but  that 
the  possession  was  still  in  C,  and 
the  defendant  was  afterwards  obli- 
ged to  pay  C  the  rent.  And  that, 
therefore,  the  lease  was  made  with- 
out any  good  or  valuable  consider- 
ation, and  obtained  by  false  repre- 
sentations of  the  plaintiff, — is  bad 
on  demurrer,  as  well  because  it 
contains  contradictory  averments, 
as  because  the  statute  does  not  au- 
thorize the  defense  of  failure  of 
consideration  to  be  pleaded  to  an 
action  of  covenant  on  a  lease;  and 
such  plea  is  not  good  as  a  plea  of 
fraud.     Dunhar  v.  Bonesteel,  34 

2.  If  a  plea  begins  as  an  answer  to  the 
whole  declaration,  and  is,  in  fact 
an  answer  to  but  part,  it  is  bad  on 
demurrer;  but  if  the  plea  begins  as 
an  answer  to  but  part,  and,  in  trutli. 
answers  only  part,  and  the  plaintiff 
replies  or  demurs,  the  whole  action 


is  discontinued.  Yet  the  plaintiff 
may  take  judgment,  by  nil  dicit,  for 
the  part  unanswered,  after  replica- 
tion tiled  and  issue  joined,  at  any 
time  before  final  judgment,  upon 
payment  of  costs.  Warren  v.  Nex- 
sen  et  al. ,  39" 

3.  In  an  action  of  debt  on  bond,  where 
the  bond  is  the  gist  of  the  action^ 
the  plea  of  nil  debet  is  bad,  but 
where  it  is  mere  inducement  to  the- 
action,  it  is  good.  Davis  v.  Burton 
etal.,  4a 

4.  In  an  action  of  debt  on  a  sheriff's 
bond,  the  plea  of  nil  debet  is  bad, 
on  demurrer.  Ibid. 

5.  A  plea  to  the  merits  is  a  waiver  of 
a  demurrer,  but  a  demurrer  does 
not  waive  a  plea.  Marshall  et  al.  v. 
Duke,  67 

6.  Where  a  plea  is  filed  to  a  declara- 
tion, and  subsequently  a  demurrer 
to  the  same  declaration,  it  is  error 
in  the  court  to  render  judgment  by 
default,  upon  overruling  the  demur- 
rer. Ibid. 

7.  A  plea  to  an  action  of  debt,  on  a^ 
promissory  note,  that  the  defendant 
paid  the  amount  of  the  note,  and 
the  plaintiff  afterwards  executed  a 
release  of  the  same  debt  to  the  de- 
fendant, is  bad,  on  special  demur- 
rer, for  duplicity.   CalJioun  v.  Wright, 

75- 

8.  A  plea  that  contains  two  full  and 
complete  defenses  is  double,  and 
vipon  special  demurrer,  will  be  ad- 
judged bad.  Ibid. 

9.  Where  a  plea  professes  to  answer 
the  whole  cause  of  action,  but  in 
truth  only  answers  part,  it  is  bad  on 
demurrer.     Snyder  v,  Oaither  et  al. , 

92 

10.  A  defendant  can  not  assign  for 
error,  an  immaterial  issue  tendered 
bv himself.     Oraham  v.  Dixon  et  al., 

117 

11.  Where,  in  an  action  of  debt,  an 
agreement,  under  seal,  is  set  out  as 
inducement  to  the  undertaking  up- 
on which  the  suit  is  brought,  a  plea, 
denying  the  execution  of  the  agree- 
ment, may  be  treated  as  a  nullit}-, 
and  judgment  may  be  rendered  for 
the  plaintiff,  for  want  of  a  plea. 

Ibid. 

13.  Where  a  plea  has  been  adjudged 
bad  on  demurrer,  it  is  not  error  toi^ 
sti-ike  the  plea  from  the  files,  though 
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it  is  an  irregularity.     Frink  et  al.  v. 
King,  150 

13.  In  an  action  for  debt,  where  the 
declaration  shows  an  indebtedness 
for  services  rendered,  and  a  note 
executed  by  a  clerk  for  the  amount 
of  the  indebtedness,  and  avers  that 
the  clerk  had  authority  to  execute 
the  note,  a  plea  denying,  such  au- 
thority is  bad  on  demurrer.       Ibid. 

14.  To  a  declaration  in  a  suit  by  at- 
tachment against  a  boat,  which  al- 
leged an  indebtedness  for  services 
as  engineer,  while  the  boat  was 
running  upon  the  navigable  waters 
of  the  state  of  Illinois,  the  defend- 
ants pleaded  in  bar,  that  the  ser- 
vices were  rendered,  and  the  cause 
of  action  accrued  in  the  state  of 
Missouri,  and  not  on  the  Illinois 
River,  in  the  state  of  Illinois: 
Held,  that  the  plea  was  bad  on  de- 
murrer, because,  while  it  professed 
to  answer  the  whole  declaration, 
it  onl}^  answered  one  fact,  out  of 
which  the  indebtedness  in  part  arose. 

Ibid. 

15.  In  an  action  of  assumpsit,  it  would 
seem  that  the  plea  of  non  assumpsit 
sworn  to,  is  the  proper  plea,  under 
the  statute,  where  the  defendant 
seeks  to  put  in  issue  the  execution  of 
a  note  sued  on.  Hinion  et  al.  v. 
Husbands,  188 

16.  A  special  plea  in  bar,  which  com- 
mences as  an  answer  to  a  whole  de- 
claration containing  several  counts, 
but  answers  only  one  count,  is  bad, 
on  demurrer.  Ibid. 

17.  A  special  plea  of  non  est  factum 
should  conclude  to  the  country. 

Ibid. 

18.  The  judgment  for  the  plaintiff, 
upon  demurrer  to  a  plea  in  abate- 
ment, or  replication  to  such  plea,  is 
only  interlocutory,  quod  respondeat 
ouster;  and  consequently  a  defend- 
ant, by  filing  a  plea  in  bar,  does  not 
thereby  waive  his  plea  in  abate- 
ment. The  decision  in  the  case  of 
Delalmy  v.  Clement,  2  Scam.,  575, 
upon  this  point,  is  overruled.  Bel- 
ahayv.  Clement,  201 

19.  Where  two  distinct  matters  of  de- 
fense are  set  up  in  one  plea,  it  is 
bad  for  duplicity.  Burrass  v.  Heic- 
itt,  226 

20.  A  plea  to  an  action  on  a  promis- 
sory note,  by  an  assignee,  which  al- 
leges a  failure  of  consideration,  and 
that  the  plaintiff  is  not  a  bona  jide 


l)urchaser  of  the  note,  but  "that  he 
is  made  to  appear  plaintiff,  to  de- 
prive the  defendant  of  his  just  and 
lawful  grounds  of  defense,"  is  bad 
for  duplicity.  Ibid. 

21.  To  an  action  of  covenant,  upon 
an  agreement  entered  into  between 
two  parties,  containing  mutual  cov- 
enants, a  plea  averring  performance, 
on  the  part  of  the  defendants,  of  all 
r.nd  singular  the  obligations  imposed 
on  them,  by  the  terms  of  the  con- 
tract, and  that  the  plaintiff  did  not 
perform  any  of  the  undertakings 
contained  on  his  part,  where  the 
covenants  of  the  plaintiff  were 
conditions  precedent,  is  bad,  on  de- 
murrer, for  duplicity  and  inconsis- 
tency.     Witttr  et  al.    v.    McNiel, 

430 

22.  To  the  same  action,  the  defend- 
ants filed  another  plea,  averring 
that  they  had  "paid  and  satisfied 
all  and  all  manner  of  charge  and 
indebtedness,  if  any  existed  under 
said  contract,  indenture  or  articles 
of  agreement  declared  on.  in  the 
cause,  to  the  said  plaintiff,  for  all 
work  and  labor,  and  service  per- 
formed by  him,  and  for  all  mate- 
rials furnished  by  him,  for  said  mill 
or  building,  which  said  pajrments 
are  embraced  in  the  bill  of  particu- 
lars hereto  annexed,  and  also  other 
matters  mentioned  in  said  bill,  as 
forming  an  indebtedness  on  the  part 
of  the  said  plaintiff'  to  the  defend- 
ants; all  of  which  will  fully  and 
specifically  appear  by  reference  to 
said  bill  of  account  connected  here- 
with, and  which  the  defendants  in 
this  cause  aver  to  be  true  and  cor- 
rect; and  all  these  things  the  de- 
fendants are  ready  to  verify  and 
prove,  as  this  court  shall  direct; 
and  they  will  claim  and  insist  upon 
the  balance  that  may  be  found  due 
to  them,  on  the  proofs  offered  to 
sustain  the  charges  in  said  bill:" 
Held,  on  demurrer,  that  the  plea 
was  bad,  because,  as  a  plea  of  pay- 
ment, it  denied  all  indebtedness, 
and  as  a  plea  of  set-off,  it  did  not 
show  how  much,  and  for  what,  the 
plaintiff  was  indebted  to  the  defend- 
ants. Ibid. 

23.  Semble,  That  it  may  well  be 
doubted,  whether,  unjler  the  statute 
of  Illinois,  either  one  of  two  defend- 
ants can  deny  the  execution  of  a 
contract  sued  on,  without  accom- 
panying his  plea  by  an  affidavit  de- 
nying its  execution.  Ibid. 
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24.  "Where  issue  is  taken  upon  a  plea, 
it  is  irregular  for  the  plaintiff  sub- 
sequentlj'  to  demur  to  it;  but  if  the 
defendant  joins  in  the  demurrer,  he 
thereby  waives  the  irregularity. 

Ibid. 

25.  Where  a  plea  of  set-off  of  certain 
assigned  notes  is  inartificially 
draAvu,  and  does  not  describe  the 
notes  with  sufficient  certainty,  and 
for  these  causes  would  be  bad  on 
demurrer,  a  plaintiff,  by  tendering 
an  issue  on  it,  waives  his  right  to 
make  these  objections,  either  on  the 
trial,  or  in  the  appellate  court;  and 
the  production  of  the  notes,  with 
the  indorsement  thereon,  is  prima 

facie  evidence  of  their  possession 
before  the  commencement  of  the 
suit.     Pettis  V.  Westlake  et  al. ,      538 

See  Attachment,  7,  8,  12;  Crim- 
inal Law,  2,  3; Discontinuance; 
Ejectment;  Payment;  Prac- 
tice, In  Circuit  Court,  3,  4,  14, 
24,  25;  Promissory  Note,  3,  4, 
12,  13,  22,  25;  Usury,  1. 

V.  Explication. 

1.  A  simple  denial,  in  a  replication,  of 
the  facts  stated  in  a  plea,  can  not  be 
objected  to  on  the  ground  of  dupli- 
city.     Calhoun  v.  Wright,  75 

2.  To  an  action  of  trespass  gicaix  clau- 
sum  fregit,  the  defendant  pleaded 
that  long  before  and  at  the  time  of 
the  committing  of  the  supposed 
trespasses,  he  was  then  and  there 
lawfully  possessed  of  a  certain  close 
of  the  said  defendant,  situate  in  the 
said  county  of  Cook,  etc.,  known 
and  called  the  Military  Reservation, 
with  the  appurtenances;  and  being 
so  possessed  thereof,  the  said  plain- 
tiff, while  the  said  defendant  was  so 
possessed  of  the  said  premises,  then 
and  there,  unlawfully,  and  of  his 
OAvn  wrong,  with  force  and  arms, 
broke  and  entered  the  said  close  of 
the  said  defendant,  with  wagons  and 
carts  loaded  with  lumber,  and  was 
then  and  there  unlawfully  destroy- 
ing and  encumbering  the  said  close 
of  the  said  defendant,  with  the  said 
lumber,  wagons  and  carts,  and  do- 
ing great  damage  to  the  said  close 
of  the  said  defendant;  and  also  then 
and  there  threatened  and  declared 
that  he  would  forthwith  erect  and 
build  a  house  in  and  upon  the  said 
close  of  the  said  defendant;  where- 
upon the  said  defendant  did  then 
and  there,  in  defense  of  his  said 
close,  and  the  possession  thereof, 


and  to  hinder  and  prevent  the  dis- 
turbance of  the  same,  forthwith  or- 
der and  drive  from  and  off  of  his  said 
close  and  possession,  the  said  plain- 
tiff, his  servants,  carts  and  wagons, 
and  removed,  or  caused  to  be  re- 
moved, the  said  lumber  of  the  said 
plaintiff,  from  and  off  the  said  close . 
of  the  said  defendant,  and  safely 
lodged  the  same  on  the  outside  there- 
of, as  he  might  lawfully  do,  and  in 
the  meantime  did  no  unnecessary 
damage  to  the  said  plaintiff,  or  his 
carts,  wagons,  or  lumber,  in  the  said 
declaration  mentioned,  which  were 
so  removed  by  him,  the  said  defend- 
ant; which  are  the  same  supposed 
trespasses  in  the  said  declaration 
mentioned;  and  this  he  is  ready  to 
verify,  etc.  The  plaintiff  replied, 
that  he,  the  said  plaintiff,  long  be- 
fore, and  at  the  time  when,  etc. ; 
was  seized  in  his  demesne,  as  of 
fee,  in  the  close  in  which,  etc. ; 
whereupon  the  said  plaintiff,  at  the 
said  time  when,  etc.,  was  about  to 
erect  a  house  in  the  said  close  of 
the  said  plaintiff;  and  then  and 
there,  into  and  upon  said  close, 
entered  and  deposited  the  said 
goods  and  chattels,  as  it  was  lawful 
for  him  to  do,  for  the  cause  afore- 
said; and  thereupon  the  said  de- 
fendant, at  the  said  time  when, 
etc.,  of  his  wrong  committed  the 
said  several  trespasses,  in  manner 
and  form  as  the  said  plaintiff  hath 
in  his  declaration  alleged;  without 
this,  that  the  said  defendant,  at  the 
said  time  when,  etc. ,  was  lawfully 
possessed  of  the  said  close,  as  the 
said  defendant  hath  in  his  said  plea 
in  that  behalf  alleged ;  and  this  he 
is  ready  to  verify,  etc. :  Held,  on 
demurrer,  that  the  replication  was 
full,  explicit,  correct,  and  a  good 
answer  to  the  plea.  Wilcox  v.  Kin- 
zie,  223 

3.  To  a  declaration  in  an  action  upon 
a  due  bill,  by  the  assignee  against 
the  maker,  the  defendant  pleaded, 
that  on  the  18th  day  of  November, 
and  before  the  assignment,  he  paid 
the  due  bill  to  the  payee,  and  that 
the  same  was  not  assigned  on  the 
17th,  as  alleged,  but  long  after. 
The  plaintiff  replied,  that  the  de- 
fendant did  not  pay  the  due  bill  to 
the  payee,  on  the  18th,i  before  it 
came  due,  or  before  it  was  as- 
signe.l ;  and  that  the  bond  was  as- 
signed on  the  17th,  as  set  forth. 
On  demurrer  for  duplicity;  Held, 
that    the    replication   was   not  de- 
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fective;  the  averment  that  the  as- 
signment was  made  on  the  17th,  be- 
ini;-  immaterial.      Hereford  v.  Crow, 

42o 

4.  In  the  same  case,  the  defendant  also 
pleaded  want  of  consideration,  and 
that  the  due  bill  was  not  assigned 
on  the  17th  of  November,  but  long 
after  it  became  due ;  to  which  the 
plaintiff  replied,  that  there  was  a 
good  consideration,  and  that  the 
due  bill  was  assigned  on  the  17th,  as 
alleged:  Held,  on  demuiTer  for  du- 
plicity, that  the  replication  was  suf- 
ficient. Ibid. 

See  Plea,  2. 

POSSESSION. 

In  an  action  of  replevin  for  a  mare, 
the  court  instructed  the  jury, 
"That  if  thej'  believed,  from  the 
evidence,  that  the  plaintiff  knew 
the  mare  was  in  Springfield,  in  the 
possession  of  other  persons,  who 
were  exercising  acts  of  ownership 
over  her,  and  that,  with  that  knowl- 
edge, he  forebore.  for  more  than  a 
reasonable  time,  to  be  judged  of  by 
the  jury,  to  obtain  her,  they  might 
infer  from  that,  that  he  had  ratified 
the  sale  of  the  mare  by  his  son,  and 
find  a  verdict  for  the  defendant, 
although  the  action  might  not  be 
within  the  statute  of  limitations:" 
Held,  That  the  instruction  was  en- 
tirely too  general.  Watkins  r. 
White,  550 

See  CoNsiDERATiox;  Evidence;  8, 
28;  Ferry,  1,  3;  Foreclosure, 
3,  4,  5;  Pleading,  Replica- 
tion, 2;  Pri;-emption,  3;  Re- 
plevin; Trespass;  Vendor,  5, 
6,  13. 

PRACTICE. 

1.  After  an  appearance  in  a  cause,  it 
is  too  late  to  complain  of  any  irreg- 
ularity in  the  service  of  process. 
Vanderbilt  et  ux.  v,  Johnson  et  ux., 
50;.  The  People  «.  Pearson,  270; 
Dunn  v.  Keegin,  298 

^.  A  plea  to  the  merits  is  a  waiver  of 
a  demurrer,  but  a  demurrer  does 
not  waive  a  plea.  Marshall  et  al.  v. 
Duke,  67 

3.  Where  a  plea  is  filed  to  a  declara- 
tion, and  subsequently  a  demurrer 
to  the  same  declaration,  it  is  eiTor 
in  the  com-t  to  render  judgment 
l)y  default,  upon  oveiTuling  the  de- 
murrer. Ibid. 


4.  It  is  a  settled  principle,  that  dur- 
ing the  term  of  the  court,  the  re- 
cord is  in  the  power,  and  under  the 
control,  of  the  court,  and  orders, 
judgments,  and  decrees  may  be 
modified  or  rescinded  at  the  term, 
for  cause  shown.  This  is  a  dis- 
cretionary power  which  all  courts 
possess;  and,  therefore,  the  man- 
ner of  its  exercise  can  not  be  as- 
signed as  error.  Frink  et  al.  v.  Kinq, 

149 

5.  Where  the  return  to  a  summons 
does  not  show  that  it  has  been 
served  ten  days  before  the  return 
day  thereof,  it  is  error  to  take  judg- 
ment by  default.     Pattison  v.  Hood, 

153 

6.  After  the  lapse  of  a  term,  a  court 
can  not  vacate  a  judgment,  but  it 
may  make  any  proper  order  to  sus- 
tain the  judgment.  Lampsett  v. 
Whitney,  170 

7.  Semble,  That  it  may  well  be  doubt- 
ed, whether,  under  the  statute  of 
Illinois,  either  one  of  two  defend- 
ants can  deny  the  execution  of  a 
contract  sued  on,  without  accom- 
panying his  plea  by  an  affidavit  de- 
nying its  execution.  Witter  et  al. 
V  McNiel,  436 

8.  Where  issue  is  taken  upon  a  plea,  it 
is  irregular  for  the  plaintiff  subse- 
quently to  demur  to  it;  but  if  the 
defendant  joins  in  the  demurrer,  he 
thereby  waives  the  irregularity. 

Ibid. 

See  Attach jient;  Criminal  Law; 
Indictment. 

In  Supreme  Court. 

1.  The  rules  of  practice  of  the  Su- 
preme Court  do  not  require  that 
the  scire  facias  to  hear  errors  should 
be  served  any  specified  number  of 
days  before  the  term.  Ryder  et  al. 
V.  Twiss,  4 

2.  Where  a  writ  of  error,  issued  on 
the  5th  of  May,  returnable  on  the 
first  Monday  of  June,  and  the  scire 
facias  was  served  on  the  defendant 
in  en-or  on  the  27th  of  May,  and 
judgment  was  taken,  by  default, 
on  the  10th  of  June,  for  not  join- 
ing in  error:  Held,  that  the  service 
was  in  due  time,  there  being  more 
than  ten  days  Vietween  the  issuing 
of  the  scire  fac'ns,  and  the  first  day 
of  term,  and  that  the  plaintiffs  in 
error,  after  assigning  error,  had  a 
right  to  take  a  rule  upon  the  de- 
fendant in  error  to  join  in  error. 
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and  that  he  was  bound  to  be  in 
court,  and  comply  with  the  rule,  or 
to  suffer  judgment  to  pass  against 
him  by  default.  Ibid. 

3.  Where  a  judgment  has  been  taken 
irregularly  by  default,  the  party 
against  whom  it  operates,  should 
avail  himself  of  the  first  seasona- 
ble moment  after  the  irregularity 
is  discovered,  to  correct  it.  After 
delaying  two  terms,  without  show- 
ing reason  for  such  delay,  he  can 
not  disturb  the  judgment.  Ibid. 

4.  Although  the  23d  rule  requires 
that  the  assignment  of  errors  and 
joinder  should  be  written  on,  or  di- 
rectly appended  to,  the  record  in 
the  cause,  and  no  assignment  of  er- 
rors had  been  filed  in  the  cause, 
when  a  default  for  not  joining  in 
error,  was  taken,  yet  the  court  will 
not  disturb  such  default,  after  two 
terms  have  elapsed,  when  no  notice 
of  a  motion  to  set  aside  the  same 
has  been  given  to  the  adverse  party. 

Ibid. 

5.  Semble,  That  upon  motion  to  set 
aside  a  default  or  judgment,  subse- 
quent to  the  term  at  which  it  was 
taken,  notice  should  be  given  to  the 
adverse  party.  Ibid. 

6.  Where  an  affidavit,  or  other  por- 
tion of  a  reco7-d  in  a  Circuit  Court, 
is  lost,  after  the  trial  of  the  cause, 
its  place  can  not  be  supplied  by  afli- 
davit,  so  as  to  make  the  same  a  part 
of  the  record;  and  the  Supreme 
Court  will  not  grant  a  special  writ 
of  certiorari  to  send  up  the  same. 
Trmj  V.  Beilley,  20 

7.  Where  the  Supreme  Court  had  no 
jurisdiction  of  an  appeal,  but  had 
dismissed  it,  at  a  subsequent  term 
of  the  court  the  judgment  was  set 
aside  with  costs.  Pettus  et  al.  v. 
Orow  et  al. ,  93 

8.  Nothing  is  to  be  presumed  against 
a  judgment;  but  the  inference  is, 
that  it  is  right,  until  the  contrary 
appears,  and  it  will  not  be  dis- 
turbed, unless  for  error  manifestly 
apparent.      0-raham  ■».  Dixon  et  al. , 

117 

9.  A  party  can  not  assign  for  error  the 
admission  of  testimony  to  which  he 
did  not  except.     Sawyer  v.  Alton, 

129 

10.  Where  an  appeal  is  dismissed,  a 
writ  of  error  may  issue,  upon  the 
transcript  of  the  record  filed  in  the 
appeal  case,  and  a  supersedeas  may 


be  granted  thereon,  if  the  record 
presents  a  proper  case  for  such  a 
writ.     Carson  V.  Merle  et  al.,        169 

11.  The  court  will  permit  the  original 
supersedeas  bond  to  be  taken  from 
the  files,  by  the  defendant  in  error, 
for  the  purpose  of  instituting  a  suit 
thereon,  upon  leaving  a  copy  on  file. 
Lee  v.  Hicks  et  al. ,  169 

12.  In  no  case  has  the  court  enter- 
tained a  petition  for  a  rehearing, 
after  the  lapse  of  a  term.  Lampsett 
V.  Whitney,  170 

18.  The  decision  in  the  case  of  Lamp- 
sett  V.  Whitney,  2  Scam.,  441,  is  ap 
proved.  Ibid. 

14.  The  Supreme  Court  will  not  per- 
mit an  amendment  to  be  made  in 
that  court,  of  the  process  issued 
from  a  Circuit  Court  by  correcting 
a  probable  mistake  of  the  clerk  of 
the  Circuit  Court,  in  the  date  of  the 
process.     Ellis  et  al.  v.  Ewbanks, 

190 

15.  The  Supreme  Court  can  not  re- 
mit an  excess  of  damages,  where 
that  is  the  only  error;  but  the 
cause  must  be  remanded,  for  that 
purpose,  to  the  court  below.  Dow- 
ling  v.  Stewart  et  al.,  195 

16.  Papers,  not  properly  belonging 
to  a  case,  can  not  be  considered  by 
the  Supreme  Court,  though  pre- 
sented to  it  by  the  assent  of  the  par- 
ties on  either  side ;  because,  in  an 
appellate  court,  no  new  evidence 
can  be  taken  or  received  without 
violating  the  established  rules  of 
evidence.  Lane  et  al.  v.  Dorman  et 
ux.,  240 

17.  Where  a  judge  of  a  Circuit  Coiu-t 
refused  to  sign  a  bill  of  exceptions 
tendered  to  him  in  a  cause,  and  the 
Supreme  Court  awarded  a  writ  of 
maiidamus  against  him,  to  compel 
him  to  sign  the  bill,  which  he  re- 
fused to  obey,  and  he  was  attached 
for  contempt  of  the  Supreme 
Court,  in  disobeying  its  process, 
the  Supreme  Court,  he  having  in 
the  mean  time  resigned  his  office 
of  judge,  directed  the  bill  of  excep- 
tions to  be  taken  as  true,  and  to 
have  the  same  effect  as  though 
signed  and  sealed  by  the  judge. 
Bristol  V.  Phillips,  287 

18.  The  court  may  refuse  to  regard 
an  assignment  of  errors  which  is 
not  attached  to  the  record.  Martin 
V.  ■  Russell  et  ux. ,  343 

19.  Upon  a  writ  of  error,  no  objec- 
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tion  can  be  taken  to  a  declaration, 
where  judgment  in  the  court  be- 
low was  rendered  by  default,  ex- 
cept such  as  would  be  good  on 
general  demurrer.  Ftnirnier  v.  Faq- 
gott,  349 

20.  Where  the  amount  of  damages 
exceeds  the  ad  damnum  laid  in  the 
declaration,  the  Supreme  .Court  can 
not  render  final  judgment,  but  must 
remand  the  cause,  so  that  the  excess 
may  be  remitted  in  the  court  below. 

Idem,  350 

21.  Where  the  Circuit  Court  sustains 
a  motion  to  dismiss  an  attachment 
against  two  partners,  upon  the 
ground  that  the  propertj'^  attached 
was  the  property  of  one  of  the  de- 
fendants who  has  deceased,  the 
Supreme  Court  will  presume  that 
sufficient  evidence  of  that  fact  was 
produced,  on  the  motion,  unless  the 
contrary  appears.  A  party  object- 
ing to  such  motion  for  want  of  evi- 
dence of  such  fact,  should  spread 
the  evidence  upon  a  bill  of  excep- 
tions, if  he  wish  to  avail  himself  of 
the  objection  in  the  appellate  court. 
Ballanee  v.  Samuel  et  al. ,  384 

23.  A  motion  for  a  rehearing  should 
be  made  at  the  term  of  the  court 
in  which  the  cause  is  decided,  or 
the  opinion  of  the  court  delivered. 
The  People  v.  Pearson,  410 

33.  Where  the  damages  are  small,  and 
justice,  upon  the  whole,  has  been 
done,  the  Supreme  Court  ought  not 
to  remand  a  cause  to  see  if  a  jury, 
upon  another  trial,  would  not  give 
less,  even  if  the  true  principles 
which  govern  the  case  were  not  cor- 
rectly given  to  the  jury.  Eoans  v. 
Merriweather,  497 

See  Amendment,  4;  Debt,  4;  Er- 
ror; Mandamus;  Supersedeas. 

In  CireiUt  Court. 

1.  It  is  well  settled,  that  in  actions  ex 
contractu,  against  several,  the  plain- 
tiff, to  entitle  himself  to  recover, 
must  prove  a  promise  as  to  all  of 
the  defendants.  He  is  not  permit- 
ted to  take  judgment  against  a  part 
of  the  defendants,  and  enter  a  nolle 
prosequi  as  to  the  rest,  unless  a  de- 
fense personal  to  them  is  interposed. 
Tolman  v.  Spaulding,  14 

2.  The  entry  of  a  nolle  pi'osequi  as  to 
a  defendant  who  pleads  the  general 
issue,  in  an  action  ex  contractu, 
against  several,  discharges  all.   Ibid. 


3.  A  motion  to  withdraw  a  plea  is  al- 
ways addressed  to  the  discretion  of 
the  court.     Leifjh  v.  Hodges,  17 

4.  It  is  not  error  for  the  Circuit  Court 
to  permit  a  defendant  to  withdraw 
his  plea  of  the  general  issue,  after 
issue  has  been  taken  upon  that  and 
several  special  pleas.  Ihid. 

5.  It  is  a  well  settled  rule,  that  ex- 
ceptions to  the  charge  of  the  judge 
should  be  taken  at  the  time  the 
charge  is  given,  and  before  the 
jury  retire,  though  they  need  not 
then  be  written  out.  It  is  too  late 
to  take  exceptions  after  the  verdict 
is  rendered.  Ibid;  Miere  v.  Brush, 
34;  Gibbons  v.  Johnson,  63 

6.  The  Circuit  Court  undoubtedly  has 
a  right,  without  a  jury,  to  assess  the 
damages,  in  all  cases  where  the 
amount  can  be  ascertained  by  com- 
putation; and  by  approving  of  an 
assessment  of  damages  by  the  clerk, 
the  court  adopts  the  act  of  its  officer, 
and  makes  it  its  own.  Dunbar  v. 
Bonesteel,  35 

7.  After  judgment  upon  demurrer, 
the  court  will  presume  that  there 
was  a  joinder  in  demurrer,  or  tliat 
the  same  was  waived,  especially 
where  no  objection  appears  of  re- 
cord.     Wilcox  V.  Woods  et  al.,        53 

8.  It  is  not  error  for  the  court  to  ren- 
der judgment  against  a  defendant, 
upon  overruling  a  demurrer  to  the 
declaration,  where  he  declines  to 
answer  further.  Ibid. 

9.  Where  a  judgment  is  rendered  by 
default,  the  court  may  assess  the 
damages,  upon  a  note,  without  the 
(intervention  of  the  clerk  or  a  jurv. 

Ibul. 

10.  Where,  in  an  action  of  debt,  an 
agreement,  under  seal,  is  set  out 
as  inducement  to  the  undertaking 
upon  whicli  the  suit  is  brought,  a 
plea  denying  the  execution  of  the 
agreement,  may  be  treated  as  a 
nullity,  and  judgment  may  be  ren- 
dered for  the  plaintiff,  for  want  of  a 
plea.     Graham  v.  Dixon  et  al.,     117 

11.  Where  the  process  by  which  a 
suit  is  commenced  is  sent  to  a  for- 
eign county,  and  the  declaration 
does  not  show  that  the  court  has 
jurisdiction,  the  court  should,  on 
motion,  dismiss  the  suit;  and  an 
amendment  of  the  declaration,  af- 
ter the  denial  of  such  motion,  can 
not  obviate  the  error.  But  a  cross- 
motion  to  amend,  at  the  time  the 
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motion  to  dismiss  is  made,  would 
be  addressed  to  the  discretion  of 
the  court,  and  it  Avould  be  compe- 
tent for  the  court  to  grant  such 
motion,  and  thus  give  the  court 
iurisdiction.       Wakefield  v.   Goudy. 

134 

12.  A  defendant  can  not  assign  for 
error,  that  other  persons  should 
have  been  joined  as  plaintiffs.  Such 
an  objection  should  be  made  in  the 
court  below,  where,  if  well  found- 
ed, it  would  be  ground  for  a  non- 
suit.    Joseph  V.  Mslier,  139 

13.  Where  a  plea  has  been  adjudged 
bad  on  demurrer,  it  is  not  error  to 
strike  the  plea  from  the  files,  though 
it  is  an  irregularity.  Frink  et  al.  v. 
King,  150 

14.  If  a  defendant,  after  demurring, 
wishes  to  controvert  the  facts,  the 
course  is,  to  get  leave  to  withdraw 
the  demurrer  and  plead  to  the  ac- 
tion. If  he  does  not  do  so,  he  is 
considered  as  having  elected  to  abide 
b}^  the  demurrer,  and  the  question 
of  damages  is  referred  to  a  jurj',  in 
all  cases  where  they  do  not  rest  in 
computation.  Weatherford  v.  Fish- 
hack,  175 

15.  Where  the  transcript  of  the  re- 
cord in  a  cause  showed  but  one  de- 
claration, and  that  a  demurrer  had 
been  sustained  to  it,  but  afterwards 
the  plaintiff  amended  his  declara- 
tion, and  a  demurrer  was  filed  to 
the  amended  declaration,  and  a 
joinder  therein,  upon  which  the 
court  gave  judgment  for  the  plain- 
tiff: Held,  that  the  record  showed 
a  suflicient  declaration  to  sustain 
the  judgment.  Idem,  176 

16.  The  practice  in  the  Circuit  Court 
has  been  (though  a  loose  one),  when 
an  amendment  to  a  plea  or  declara- 
tion is  allowed,  for  the  pleader  to 
interline  the  original  draft,  and  the 
clerk,  in  making  up  the  record, 
does  not  usuall_v  transcribe  that 
draft,  together  with  the  amended 
declaration,  at  length.  Ibid. 

17.  Where  a  suit  is  commenced  before 
a  justice  of  the  peace,  against  three, 
and  two  only  are  served  with  pro- 
cess, and  the  cause  is  appealed  to 
the  Circuit  Court,  by  the  plaintiff, 
and  process  from  that  court  is  served 
on  only  those  two,  the  other  defend- 
ant is  not  in  court,  nor  a  party  to 
the  proceedings.      Wells  v.  Reynolds, 

193 


18.  Where  one  defendant  makes  no 
defense,  and  the  other  defendant 
submits  the  cause,  as  to  him,  to  a 
jury,  the  jury  should  assess  the 
damages  against  both.  Ibid. 

19.  Where  two  or  more  are  sued  up- 
on a  joint  undertaking,  the  plaintiff 
must  prove  a  joint  contract,  as  to 
all  of  the  defendants.  Ibid. 

20.  Where  a  declaration  is  substan- 
tially defective,  and  the  default  of 
the  defendant  is  taken,  and  damages 
assessed  by  a  jury,  the  judgment 
should  be  arrested,  on  motion  of 
the  defendant.      WHgM  v.   Bennet, 

258 

21.  In  an  action  of  debt,  upon  an  ap- 
peal bond,  it  is  error  to  render  judg- 
ment for  a  greater  amount  of  dam- 
ages than  the  ad  damnum  laid  in 
the  declaration.  In  such  action, 
the  assessment  of  damages,  whether 
by  the  clerk  or  jury,  should  be  en- 
tered of  record.  Judgment  should 
be  entered  for  the  debt  alone,  and 
the  amount  of  damages  should  be 
indorsed  on  the  execution,  to  bo. 
collected  in  lieu  of  the  debt.  It  is 
erroneous  to  enter  judgment  for  the 
debt  and  damages.  Fournier  v. 
Faggott,  350 

22.  A  mistake  or  error  of  the  court  in 
assessing  the  plaintiff's  damages, 
can  not  be  corrected  iipon  writ  of 
error,  unless  an  exception  to  the  as- 
sessment is  made,  and  a  bill  of  ex- 
ceptions taken  at  the  time  the  judg- 
ment is  rendered,  or  the  assessment 
made.     Smith  v.  Lusk,  41 1 

23.  A  defendant  can  not  assign  for  er- 
ror that  an  assignee  of  a  note  insti- 
tuted suit  thereon,  in  the  name  of 
the  payee,  unless  the  objection  is 
made  in  the  court  below,  and  a  bill 
of  exceptions  taken  to  the  decision 
of  the  court  thereon.  Smith  v. 
Moore,  464 

24.  Where,  after  issue  had  been 
taken  on  several  pleas  filed  in  a 
cause,  the  plaintiff  took  leave  to 
amend  his  declaration,  and  the  cause 
was  continued  to  the  next  term  of 
the  court,  when  the  court  ordered 
the  pleas  to  be  stricken  from  the 
files,  and  judgment  was  thereupon 
rendered  by  default  atiainst  the  de- 
fendant :  lield,  that  the  proceedings 
were  irregular,  and  the  judgment 
must  be  reversed.  Cooper  v.  Buck- 
ingham, 546 

25.  Semble,  That  there  are  cases  in 
which  the  court  may,  with  great 
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propriety,  strike  pleas  from  the 
files,  and  render  judizment  by  nil 
dicit;  as  where  the  pleas  are  not 
adapted  to  the  action,  or  are  placed 
on  the  files  in  contravention  of  some 
rule  of  the  court.  Ihid. 

26.  Where  a  cause  was  submitted  to 
the  court  for  trial,  and  a  jury  waived, 
and  the  judge  took  it  under  advise- 
ment, until  the  next  term  of  the 
court,  and,  in  the  meantime,  re- 
signed, <and  another  judge  was  ap- 
pointed in  his  place:  Held,  that  it 
was  proper  for  the  new  judge  to  try 
the  cause,  when  it  was  reached  in 
its  order  on  the  docket.  Updllce  v. 
Armstrong.  505 

27.  All  causes  undisposed  of,  upon 
the  docket  of  a  Circuit  Court,  in 
which  no  order  for  a  continuance 
is  entered,  are  continued  by  opera- 
tion of  law,  to  the  next  term,  by 
the    adjom'nment     of     the    court. 

Ibid. 

38.  A  levy  on  real  estate  sufficient  to 
satisfy  a  judgment,  is  not  a  satis- 
faction thereof ;  but  a  court,  in  its 
discretion,  may,  on  application,  stay 
proceedings  in  an  action  brought  to 
recover  the  same  debt,  till  the  sale 
of  the  real  estate,  and  the  return  of 
the  execution.  Gregory  et  al.  v. 
Stark  etal,  613 

See  Attachmknt;  Change  op 
Venue  ;  Discontinuance  ; 
Ejectment;  Juror  and  Jurors, 
5,  6;  Pleading;  Promissory 
"Note,  33,  34;  Scire  Facias; 
Verdict. 

PREAMBLE. 
See  Construction  of  Statutbs, 


14. 


PRE-EMPTION. 


1.  The  right  to  pre-emption,  under 
the  Acts  of  Congress  of  May  29, 
1830,  and  of  June  19,  1834,  extend- 
ed to  lands  which  had  been  offered 
for  sale  previous  to  the  passage  of 
these  acts;  and  a  sale,  by  private 
entry,  of  a  tract  of  land  upon  which 
a  settler  had  a  pre-emption  right, 
was  illegal  and  void ;  and  a  court  of 
equity  will  perpetually  enjoin  a 
purchaser  from  proceeding,  in 
ejectment,  against  a  person  who  has 
subsequently  purchased  the  same 
land  under  his  pre-emption  right. 
Isaacs  V.  Steel.  103 

2.  A  person  who  entered  a  tract  of 
land  under  a  Vincennes  certificate 


granted  under  the  "  Act  for  the  re- 
lief of  certain  settlers  in  the  state  of 
Illinois,  who  reside  wilhiu  the 
Vincennes  land  district,"  to  which 
the  occupant  was  entitled  to  a  pre- 
emption, under  the  act  of  May 
29th,  1830,  and  which  he  sul).se- 
quently  purchased  under  that  act, 
will,  with  his  grantees,  be  decreed, 
in  chancery,  to  convey  the  laud  to 
the  pre-emptor,  and  will  be  en- 
joined from  enforcing  a  recover}^  in 
ejectment.  Bruner  et  al.  v.  Mardove 
et  al.,  342 

3.  The  possession  of  a  pre-emptor  is 
notice  to  all  the  world  of  his  claim 
and  title  to  all  the  benefits  designed 
to  be  conferred  by  the  pre-emption 
law.  Ibid. 

See  Evidence,  13. 

PRE-EXISTING  DEBT. 
See  Promissory  Note,  11. 

PRESCRIPTION. 
See  Ferry,  8 

PRESUMPTION. 

See  Attachment,  17;  Free  Per- 
son; Onus  Probandi;  Posses- 
sion, 

PRINCIPAL  AND  SURETY. 

See  Surety. 

PRIORITY  OF  PAYMENT. 

See  Assignment,  1,  3;  Attach- 
ment, 9.  10;  Chancery,  34,  36. 

PRIVILEGE. 

See  Ferry. 

PROBATE  COURT. 

See  Appeal,  1. 

PROBATE  JUSTICE. 

See  Appeal,  1. 

PROCESS. 

Where  a  summons  from  the  Circuit 
Court  is  made  returnable  to  the 
fourth  day  of  the  term,  it  is  not 
merely  voidable,  but  absolutely 
void,  and  should  be  quashed,  on 
motion,  and  a  final  judgment  ren- 
dered against  the  plaintiif  for  costs; 
but  where  the  court,  upon  quash- 
ing the  writ,  continued  the  cause 
with  an  order  for  an  alias  summons, 
and  such  summons  was  issued: 
Held,  that  the  alias  summons  might 
be  considered  as  the  commencement 
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of  a  new  suit;  that  tlie  words  "as 
you  have  been  before  commanded  " 
in  the  writ,  might  be  regarded  as 
surplusage,  and  tlie  writ  amended 
in  tlie  Circuit  Court,  by  striking 
out  those  words.  Rattan  et  al.  v. 
Stone  etal.,  541 

See  Attachment  for  Contempt 
OF  Court;  Habeas  Corpus,  1,  2; 
Service  of  Process. 

PROMISSORY  NOTE. 

1.  Where  a  note,  and  an  agreement 
in  relation  to  the  note,  are  made  at 
the  same  time,  they  must  be  talien 
together,  and  form  one  entire  con- 
tract.     Bailey    v.    Cromwell  et  al., 

73 

2.  Where  the  consideration  of  a  prom- 
issory note  was  the  sale  of  a  negro 
girl,  and  at  the  time  of  the  sale,  it 
was  agreed  between  the  parties,  that 
before  payment  should  be  demand- 
ed of  the  note,  the  payee  should 
produce  the  necessary  papers  and 
indenture,  to  prove  that  the  girl 
was  a  slave,  or  bound  to  service 
under  the  laws  of  the  state  of  Illi- 
nois, and  such  papers  were  not 
produced,  though  demanded :  Held, 
that  there  was  no  consideration 
for  the  note,  and  that  it  was  void. 

Ibid. 

3.  To  an  action  of  debt  against  two, 
upon  two  promissory  notes,  one  of 
the  defendants,  B,  pleaded  that  at 
the  time  of  making  the  notes,  A 
was  indebted  to  the  plaintiffs  in  the 
sum  of  $1,587.69,  and  as  security 
for  the  payment  thereof  by  A,  the 
plaintiffs  held  a  mortgage  executed 
by  A,  to  secure  "the  sum  of 
$2,101.24,  on  real  estate,  duly  re- 
corded; and  that  at  the  time  of 
making  the  two  notes,  B  executed 
the  same,  and  one  other  note  for  the 
same  amount,  as  surety  only  for  the 
said  defendant  A,  and  at  the  special 
instance  and  request  of  the  plain- 
tiffs, and  on  the  express  condition 
that  the  plaintiffs  would  assign  or 
transfer  said  mortgage  to  the  de- 
fendant, B,  as  his  security  for  sign- 
ing said  notes;  and  that  was  the 
only  consideration  for  the  execu- 
tion of  said  notes  by  the  defendant 
B,  to  the  plaintiffs.  "  That  the 
plaintiffs  have  not  hitherto  trans- 
ferred or  assigned  said  mortgage  to 
the  defendant,  in  accordance  with 
the  condition  aforesaid,  and  that  the 
consideration  of  said  notes,  as  to  de- 
fendant B,  has  wholly  failed:"  Held, 


that  the  plea  was  a  valid  defense  to 
the  action  against  B.  Capps  v. 
Smith  et  al.,  178 

4.  A  plea,  to  an  action  upon  a  prom- 
issory note,  which  alleges  that  the 
note  was  made  in  consideration  that 
the  plaintiff,  representing  himself 
to  be  the  owner  of  a  tract  of  land, 
agreed  to  sell  and  convey  the  same 
to  the  defendant,  and  that  neither 
then  nor  at  any  other  time,  was  the 
plaintiff  the  owner  of  the  same,  and 
therefore  there  was  no  considera- 
tion, is  bad,  on  demurrer.  Wagy  v. 
Lane,  237 

5.  The  remote  as^^ignor  of  a  promis- 
sory note  is  liable  to  an  action  by  a 
remote  assignee  of  the  same,  under 
the  statute  of  Illinois',  where  dili- 
gence has  been  used  to  collect  the 
note  of  the  maker,  or  an  excuse  is 
shown  for  the  want  of  such  dili- 
gence.    Clifford  V.  Keating,  253 

6.  There  is  no  resemblance  between 
the  statute  of  Illinois,  in  relation 
to  the  liability  of  assignors  of  pro- 
missorjr  notes,  and  those  of  Virginia 
and  Kentucky,  on  the  same  subject. 
The  manifest  intention  of  the  statute 
of  Illinois,  is  to  give  the  last  assignee 
the  full  benefit  of  the  responsibility 
of  all  the  indorsers,  or  assignors. 

Ibid. 

7.  It  is  no  defense  to  an  action  upon 
a  promissory  note,  by  the  assignee 
against  the  maker,  where  the  note 
was  assigned  before  it  became  due, 
for  a  valuable  consideration,  with- 
out notice,  that  the  consideration 
of  the  note,  between  the  maker 
and  payee,  was  a  wager  on  the  re- 
sult of  the  presidential  election. 
Adams  v.  Wooldridge,  25*i 

8.  The  statute  making  promissory 
notes  assignable,  gives  the  maker 
but  one  defense  to  the  note,  when 
in  the  hands  of  a  bona  fide  assignee, 
who  received  it  before  it  became 
due,  and  that  defense  consists  in 
showing  that  fraud  or  circumven- 
tion was  used  in  obtaining  the  mak- 
ing or  executing  of  the  note.     Ibid. 

9.  The  rule  seems  to  be  inflexible, 
that  no  defense  shall  be  allowed 
against  a  bona  fide  holder  of  a  pro- 
missory note,  unless  it  is  authorized 
by  a  statute  declaring  the  contract 
void.  Ibid. 

10.  The  statute  declares  all  note.s 
given  in  consideration  of  money 
won  at  play,  void,  whether  in   tho 
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hands  of  the  payee  or  an  assignee. 
Abrams  et  al.  v.  Camp,  291 

11.  A  note  given  as  collateral  security 
for  a  pre-e.xistiug  debt,  is  founded 
upon  a  valid  consideration.  Han- 
cock ei  al.  V.  Hodgtsoii,  333 

12.  An  agreement  to  postpone  the  sale 
of  mortgaged  premises  for  four 
months,  after  an  oi'der  or  decree  of 
sale,  is  a  good  consideration  for  a 
promissory  note  from  a  party  claim- 
ing the  premises,  and  his  sureties; 
and  a  plea  to  an  action  on  such 
note,  alleging  such  consideration, 
and  that  the  plaintiff,  subsequently 
to  the  date  of  the  note,  sold  the 
premises,  under  the  decree,  to  other 
persons,  is  bad  on  demurrer.     Ibid. 

13.  Where  a  note  was  given  in  con- 
sideration of  the  postponement  of 
the  sale  of  mortgaged  premises,  for 
four  months,  and  as  collateral  secu- 
rity for  the  mortgage  debt,  under 
an  agreement  that  if  the  debt  should 
be  paid  before  that  time,  or  if  the 
premises  should  sell  for  an  amount 
sufficient  to  pay  the  debt  and  costs, 
the  note  should  be  void;  and,  in 
the  event  of  a  sale  for  a  less  sum, 
only  so  much  of  the  note  should  be 
collected,  as  would  make  up  the  de- 
ticiency:  Held,  that  in  an  action 
on  the  note,  if  the  land  was  sold, 
and  by  reason  of  the  sale,  no  part, 
or  only  a  portion  of  the  note  ought 
to  be  collected,  it  was  the  duty  of 
the  defendant  to  show  it  by  Avay  of 
defense;  otherwise  the  plaintiff 
would  be  entitled  to  recover  the 
amount  of  the  note.  Ibid. 

14.  A  sale  and  transfer,  by  one  in  pos- 
session of  laud  belonging  to  the  gov- 
ernment, of  his  claim  or  interest  in 
the  same,  is  a  good  consideration 
for  a  promissory  note,  executed  for 
the  price  thereof.  Doyle  et  al.  v. 
Knapp,  337 

15.  An  assignor  of  a  promissory  note 
does  not  become  liable  to  his  as- 
signee, by  the  mere  absence  from 
the  state,  of  the  maker,  when  the 
note  falls  due ;  but  if  the  maker  is 
absent  from  the  state  at  the  time 
when,  in  order  to  fix  the  liability  of 
the  assignor,  a  suit  should  be  com- 
menced against  the  maker,  or  at 
the  first  term  of  the  court,  after 
the  note  becomes  due,  then  the  as- 
signor is  liable.  But  the  liability 
of  an  assignor  does  not  arise  from 
a  mere  temporary  absence  of  the 
maker  when  the  note  falls  due,  or 


when  the  suit  is  about  to  be  com- 
menced against  him  on  the  note. 
Hilborn  v.  Alius  et  al.,  34.!> 

16.  Notice  of  the  non-payment  of  a 
promissory  note,  wlien  it  becomes 
due,  is  not  necessary  to  charge  an 
assignor.  Ibid. 

17.  Quere,  Whether  an  action  of  debt 
can  be  maintained  by  an  assignee 
against  an  assignor  of  a  promissory 
note.  Ibid. 

18.  Under  the  statute  of  Illinois,  a 
note  payable  to  a  person  or  bearer, 
can  not  be  transferred  or  assigned 
by  delivery  only,  so  as  to  authorize 
the  holder  to  sue  in  his  own  name ; 
and  a  suit  can  not  be  sustained  upon 
the  note  by  the  holder,  against  the 
person  who  thus  assigned  it  to  him. 

Ibid. 

19.  An  instrument  in  writing,  in  the 
form  of  a  promissory  note,  except 
that  the  words  "Ipromist"  were 
contained  in  it,  insteads  of  the  words 
"I  promise,"  is  a  promissory  note. 
Bland  V.  The  People,  366 

20.  Where  a  declaration  alleged  that 
a  note  was  payable  to  the  plaintiff, 
and  the  surname,  but  only  the  ini- 
tials of  the  christian  name,  of  the 
plaintiff  were  written  in  the  note : 
Held,  that  the  production  of  the 
note  sustained  the  declaration, 
without  further  proof.  Greathouse 
«.  Kipp,  372 

21.  The  statute  of  Illinois  makes 
promissory  notes,  bonds,  etc.,  as- 
signable, though  they  contain  no 
words  of  negotiability;  and  there- 
fore, in  a  declaration  by  the  payee 
or  obligee,  upon  a  bond  or  promis- 
sory note,  payable  to  A  B,  "or  or- 
der," "or  bearer,"  it  is  unneces- 
sary to  allege  these  words;  and 
their  omission  would  not  constitute 
a  variance  between  the  declaration 
and  proof.  It  is  sufficient  to  de- 
clare upon  a  note  or  bond  accord- 
ing to  its  legal  effect.  Sappington. 
1).  Pulliam,   ■  387 

22.  A  note  given  for  a  usurious 
consideration  is  not  void,  under  the 
statute  of  Illinois,  in  the  hands  of 
a  bona  fide  assignee,  without  notice, 
who  received  the  note  before  its 
maturity;  and  usury,  in  its  incep- 
tion, can  not  be  pleaded  against  a 
note  in  the  hands  of  such  assignee. 
Conkling  v.  Underhill,  388 

23.  Mere  illegality  of  consideration 
is  not  sufficient  to  avoid  a  note  in 
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the  hands  of  an  innocent  assignee, 
unless  such  note  has  been  declared 
void  by  statute.  Ibid. 

24.  A  note,  payable  in  cattle,  by  a 
certain  day,  if  not  paid  at  maturity, 
becomes  payable  in  cash;  and  in 
an  action  brought  upon  such  note, 
in  default  of  a  valid  plea,  the  clerk 
may  assess  the  plaintiflE's  damages. 
VunJwoser  et  al.  v.  Logan,  "390 

25.  A  plea  to  an  action  upon  a  pro- 
missory note,  by  the  payee  against 
the  makers,  that  at  the  time  of 
making  the  note,  it  was  agreed  by 
and  between  the  parties,  by  writing, 
under  seal,  that  the  plaintiff  had 
sold  and  conveyed  to  the  defend- 
ants a  part  of  the  town  lots  in  a 
certain  town;  that  whenever  the 
plaintiff  should  sell  any  of  the  re- 
maining lots,  he  should  pay  one- 
half  of  the  proceeds  to  the  defend- 
ants; and  that  whenever  the  de- 
fendants should  sell  any  of  the  lots 
conveyed  to  them,  they  should  pay 
over  one-half  of  the  proceeds  to  the 
plaintiif;  and  that  the  plaintiff 
should  wait  for  the  payment  of  the 
note,  until  an  amount  of  lots  should 
be  sold  equal  to  the  note;  and  that 
at  the  time  of  the  commencement 
of  the  suit,  the  defendants  had  not 
sold  any  of  the  lots,  is  no  defense 
to  the  action.    Averill  et  al.  v.  Field, 

391 

26.  The  general  rule  is,  that  an  in- 
dorsement of  a  note,  in  blank,  ope- 
rates as  authority  to  the  bona  fide 
holder  to  fill  up  the  indorsement, 
by  writing  anything  over  the  sig- 
nature, which  shall  be  consistent 
with  the  nature  of  the  instrument, 
and  the  intention  of  the  parties. 
Camden  et  al.  v.  McEoy  et  al. ,      447 

27.  Whilst  the  law  requires  no  par- 
ticular form  of  words  to  constitute 
a  promissory  note,  and  designates 
no  particular  place  at  which  the 
maker  shall  affix  his  name,  in  order 
to  establish  his  liability  in  that  ca- 
pacity, yet,  by  the  universal  acqui- 
escence and  consent  of  commercial 
and  business  men,  custom  has  estab- 
lished and  sanctioned  a  form  and 
mode  of  signing,  which  furnishes 
a  legal  presumption  of  the  intention 
of  the  parties,  and  the  precise  char- 
acter of  the  liability  attaching  to 
the  signature;  which  presumption 
may,  in  many  cases,  be  rebutted  by 
parol  evidence.  Ibid. 

28.  SetnbU,  That  the  signature  at  the 


bottom  of  a  note,  on  the  right  hand 
side  of  the  paper,  i's  pi'ima  facie  evi- 
dence that  it  was  affixed  there  in 
the  character  of  a  maker,  whilst 
the  same  signature,  at  the  left  hand 
side  of  the  paper,  would  furnish  as 
satisfactory  evidence,  that  it  was 
affixed  there  in  the  character  of  a 
witness  to  the  instrument ;  and  that 
the  signature  of  a  third  person,  up- 
on the  back  of  a  note,  after  the 
payee  has  indorsed  it,  is  evidence 
of  a  contract  to  become  responsible 
as  second  indorser.  Ibid. 

29.  The  signature  of  a  third  person 
upon  the  back  of  a  note,  in  the 
hands  of  the  payee,  is  prima  facie 
evidence  that  it  is  placed  there  as  a 
guaranty,  and  the  holder  has  im- 
plied authority  to  write  a  guaranty 
over  the  signature;  but  such  in- 
dorsement does  not  make  the  in- 
dorser a  joint  promisor,  or  surety, 
and  the  payee  has  no  authority  to 
write  such  a  contract  over  it,  in  the 
absence  of  proof  as  to  the  intention 
of  the  parties.  Ibid. 

30.  A  blank  indorsement  of  a  pro- 
missory note,  at  the  time  of  its 
execution,  is  prima  facie  evidence 
of  a  liability  in  the  position  of  a 
guarantor,  and  operates  as  authority 
to  a  bona  fide  holder  to  fill  up  the 
indorsement,  by  writing  a  guaranty 
over  the  signature.  This  legal  pre- 
sumption is  liable  to  be  rebutted  by 
parol  proof.  But  proof  that  the  in- 
dorser wrote  his  name  for  the  pur- 
pose of  becoming  liable  as  security 
that  the  makers  should  be  responsi- 
ble for  the  payment  of  the  note,  and 
that  he  refused  to  sign  as  a  maker, 
does  not  rebut  it.  Oushman  v.  De- 
ment, 499 

81.  Where  a  note  is  given  for  the 
purchase  of  land,  in  the  absence  of 
any  agreement  that  the  title  is  good, 
or  that  the  note  shall  not  be  paid  if 
the  title  fail,  and  in  the  absence  of 
fraud,  although  untrue  representa- 
tions are  in  fact  made  as  to  the  title, 
a  failure  of  title  will  not  constitute 
a  failure  of  the  consideration  of  the 
note.     Oioings  v.    Thompson  et  al., 

508 

81.  The  principle  clearly  deducible 
from  the  uniform  train  of  decisions 
in  Illinois,  is,  that  it  is  not  a  suffi- 
cient defense  to  a  note  or  bond, 
that  it  was  given  for  the  purchase 
of  land,  and  that  the  purchaser  ac- 
quired no  title,  or  that  there  was  a 
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efect  or  misrepresentation  as  to 
the  quantity,  quality,  or  location. 
It  is  no  matter  what  representations 
were  made  at  the  time  of  purchase, 
30  that  they  were  made  in  good 
faith,  and  the  transaction  was  not 
tainted  with  fraud,  and  there  was  no 
agreement  upon  the  subject  of  the 
title.  Ibid. 

33.  A  promissory  note  payable  when 
William  Henry  Harrison  sliould 
be  elected  president  of  the  United 
States  is  valid,  and  an  action  can 
be  maintained  thereon,  upon  aver- 
ring and  proving  that  the  contin- 
gent event  mentioned  in  the  note 
has  happened.     Williams  v.  Smith, 

525 

33.  Under  the  statute  of  1838-9,  en- 
titled "  An  act  to  amend  the  several 
laws  in  relation  to  practice  in  courts 
of  law,"  etc.,  the  assignee  is  not  re- 
quired to  prove  the  assignment  of  a 
promissory  note,  unless  the  same 
is  denied  by  affidavit.  The  act  ap- 
plies to  suits  before  justices  of  the 
peace,  as  well  as  to  actions  in  the 
Circuit    Courts.    Archer  v.  Bogue, 

528 

34.  The  legal  presumption  is,  that  the 
indorsement  of  a  note  was  antece- 
dent to  its  becoming  due.  If  the 
time  of  the  indorsement  becomes 
material,  for  the  purpose  of  letting 
in  a  defense,  it  is  the  duty  of  the 
maker  to  show  it,  and  thus  rebut 
the  presumption  of  law;  and  this 
presumption  prevails  where  the 
note  is  used  as  a  set-off,  as  well  as 
where  a  suit  is  instituted  upon  it. 
Pettis  V.    Westlake,  538 

See  Criminal  Law,  11, 12;  Error, 
10;  Evidence,  17,  18;  Guaran- 
ty; Lease,  1,  2,  3;  Mechanic's 
Lien;  Partner; 4,  6;  Pleading, 
Declaration,  1,  5,  6 — Plea,  15; 
Service  op  Process,  1 ;  Set-off; 
School  Lands,  8,  12,  13;  Wit- 
ness, 5. 

PROSECUTING  ATTORNEY. 
See  Criminal  Law. 

PUBLIC  LAND. 
See  Vendor. 

PURCHASER 
See  Vendor. 

RECORD. 

1.  Where  an  affidavit,  or  other  por- 
tion of  a  record  in  a  Circuit  Court 

Vol.  ni.^ 


is  lost,  after  the  trial  of  a  cause,  its 
place  can  not  be  supplied  by  affida- 
vit, so  as  to  make  the  same  a  part 
of  the  record;  and  the  Supreme 
Court  will  not  grant  a  special  writ 
of  certiorari  to  send  up  the  same. 
Troy  V.  Reilley,  30 

2.  There  can  be  no  doubt  that  a  court 
may,  where  any  of  its  files  are  lost 
or  destroyed,  permit  new  papers  to 
be  tiled;  but  all  applications  of 
this  description  are  necessarily  ad- 
dressed to  the  discretion  of  the 
court.  The  court  must  not  only  be 
satisfied  of  the  loss  or  destruction  of 
the  papers,  but  that  the  proposed  sub- 
stitutes are  true  copies  of  the  papers 
lost.  If  the  court  has  any  doubt  on 
either  of  these  grounds,  the  permis- 
sion to  supply  the  lost  papers  ought 
not  to  be  given.      Troy  v.  Reilley, 

360 

See  Amendment,  1,  4,  5;  Prac- 
tice, 4,  6 — In  Supreme  Court,  10, 
11,  16,  11— In  Circuit  Court,  16. 

REDEMPTION. 

The  redemption  of  land  from  a  tax 
sale,  by  minor  heirs,  should  be 
proved  by  records  in  the  auditor's 
office,  they  being  the  best  evidence 
of  which  the  nature  of  the  case 
would  admit.     Larie  v.  Sharpe,    575 

See  Foreclosure,  6;  Sheriff,  7, 
8,  9. 

REGISTER'S  CERTIFICATE. 

See  Evidence,  16;  Patent. 

REHEARING. 

See  Practice,  In  Supreme  Court, 
3,  13,  23,  33. 

RELEASE. 
See  Pleading,  Plea,  7. 

REMEDY. 

1.  The  remedy  given  by  the  act  au- 
thorizing the  enforcement  of  the 
lien  of  a  mechanic,  or  other  person, 
who  has  furnished  labor  or  materi- 
als for  the  purpose  of  erecting  or 
repairing  a  building,  is  by  a  pro- 
ceeding m  rem,  and  is  cumulative; 
and  the  institution  of  such  proceed- 
ing can  not  be  pleaded  in  abatement 
of  an  action  to  recover  pay  for  such 
labor  or  materials.  Delhaay  v.  Clem- 
ent, 203 

3.  Although  the  law  will  not  permit 
a  party  to  have  more  than  one  satis- 
faction for  his  debt,  yet,  in  many 
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cases,    it  permits  him  to  carry  on 
several  remedies  at  tlie  same  time. 

Ibid. 

3.  The  doctrine  that  the  remedy  pro- 
vided by  law  to  enforce  a  contract, 
is  a  part  of  the  contract,  and  incor- 
porated into  it,  has  been  long  since 
exploded.  The  true  doctrine  is, 
that  remedies  afforded  by  law  to 
enforce  a  right  or  obligation,  are 
no  part  of  the  same.  Williams  v. 
Waldo  etal,  268 

See  Action,  3,  4;  Judgiicent,  12, 
18,  15,  16,  Survivor;  Vendor, 
9,  13. 

REPLEVIN. 

1.  Where,  in  an  action  of  replevin, 
the  defendant  pleaded  non  cepit,  and 
property  in  one  P,  and  also  pi'oper- 
ty  in  one  M,  upon  which  pleas  is- 
sues were  taken,  and  the  evidence 
showed  that  the  property  was  not 
in  M,  and  the  jury  rendered  a  gen- 
eral verdict  for  the  defendant :  Held, 
that  the  verdict  was  substantially 
responsive  to  the  issue,  and  that  if 
an  objection  had  been  made  to  the 
verdict,  in  the  court  below,  it  might 
have  been  corrected  there.  Hudson 
et  al. ,  1).  Maze,  582 

2.  The  plaintiffs,  Hudson  &  Sellers, 
brought  an  action  of  replevin,  for 
certain  books  of  account,  and  upon 
the  trial  proved  that  one  James 
McFarlan  was  indebted  to  them  in 
the  sum  of  $610.84;  and  to  secure 
the  payment  of  this  sum,  McFarlan 
assigned  to  them  all  his  "store  books 
and  accounts,  so  far  as  that  they 
may  select  and  collect  the  amount 
of  said  notes,  with  expense;  said 
books  to  be  subject  to  the  order  of 
Hudson  &  Sellers,  from  the  date  of 
said  notes,  and  considered  their 
property;"  and  the  defendant,  to 
show  property  in  one  J.  M.  Palmer, 
proved  the  execution  of  a  deed  of 
tnist  made  by  McFarlan  to  him,  of 
all  his  personal  property,  articles  of 
stock,  and  household  furniture, 
mentioned  in  a  schedule  annexed 
to  the  deed ;  also  all  the  notes  and  ac- 
counts mentioned  in  another  sched- 
ule, together  with  his  books  of  ac- 
count, in  trust  to  sell  and  collect 
the  same,  and  pay  the  creditors  of 
McFarlan,  as  follows:  first  to  pay 
the  expenses  of  the  trust,  and 
Enocli  Maze  $154;  secondly,  to  pay 
to  another  creditor  $212;  and 
thirdly,  to  pay  to  another  creditor 


$500;  and  then  to  pay  the  remain-' 
ing  creditors;  and  the  trustee  was 
authorized  to  compound  with  the 
creditors.  Palmer  was  not  a  cred- 
itor, but  accepted  the  trust  under 
■  the  deed,  which  was  made  March 
31,  1842,  and  after  the  assignment 
of  the  books  to  the  plaintiff. 
Palmer  paid  no  consideration  for 
the  deed,  but  took  possession  of 
the  books,  and  delivered  them  to 
the  defendant,  as  his  agent.  Palmer 
had  no  notice  of  the  assignment 
to  the  plaintiffs,  nor  had  they 
ever  had  possession  of  the  books: 
Held,  that  the  assignment  to  the 
plaintiffs  did  not  transfer  the  prop- 
erty in  the  books  themselves  to 
the  plaintiffs,  nor  all  the  accounts 
and  debts  charged  in  those  books, 
unless  it  would  require  the  whole 
of  those  debts,  accounts,  and  books 
themselves  to  satisfy  their  claim; 
the  object  being  to  give  them  a 
right  of  possession  to  secure  their 
claim ;  and  that  as  the  books  came 
lawfully  into  tlie  possession  of  the 
defendant,  as  Palmer's  agent,  the 
plaintiffs  could  not  sustain  an  action 
of  replevin,  without  first  making 
known  their  rights,  and  demanding 
the  books:  Held,  also,  that  the  in- 
debtedness to  the  creditors  for 
whose  benefit  the  deed  to  Palmer 
was  made,  was  a  sufficient  consid- 
eration to  support  the  deed  of  trust. 

lUd. 

3.  Semble,  That  an  action  of  replevin 
can  not  be  maintained  against  a 
mere  gratuitous  bailee,  witliout  in- 
terest or  charge,  holding  possession 
lawfully  for  the  bailor,  without  a 
demand  of  the  possession  of  the 
property  about  to  be  replevied.  Ibid. 

See  Vendor,  13;  Verdict,  4 

RESERVATION. 
See  Grant. 

RIPARIAN  PROPRIETOR. 

1.  At  common  law,  the  title  of  a  ri- 
parian proprietor  of  land,  bounded 
by  a  navigable  stream,  extends  only 
to  high  water  mark.  If  the  land  is 
bounded  by  a  stream  not  navigable, 
the  rights  of  the  riparian  owner  ex- 
tend to  the  middle  thread  of  the 
current.  In  this  case,  the  water, 
and  the  soil  under  it,  to  the  centre 
of  the  current,  are  exclusively  in 
the  riparian  owner.  Middlcton  «. 
Pritcliard  et  al,,  520 


INDEX. 


673 


2.  At  common  law,  only  firms  of  tlie 
sea,  and  streams  where  the  tide  ebbs 
and  flows,  are  deemed  navi.^able. 
Streams  above  tide  water,  although 
navigable,  in  fact,  at  all  times,  or  in 
freshets,  are  not  deemed  navigable 
in  law.  Ibid. 

3.  All  grants  bounded  upon  a  river 
not  navigable  by  the  common  law, 
entitle  the  grantee  to  all  islands 
lying  between  the  main  land  and  the 
centre  thi-ead  of  the  current;  and 
grants  by  the  government  are  to  be 
construed  according  to  the  com- 
mon law,  unless  tlie  government 
has  done  some  act  to  qualify  or  ex- 
clude that  construction.  Ibid. 

4.  The  Mississippi  river  is  not  a  nav- 
igable stream  at  common  law,  and 
the  title  of  a  riparian  proprietor, 
whose  lands  are  bounded  by  it,  ex- 
tends to  the  middle  thread  of  the 
stream,  and  in,  hides  islands  which 

.  are  separated  from  the  main  land 
by  sloughs;  but  it  seems  that  nav- 
igators are  not  limited  to  the  bare 
privilege  of  floating  upon  the  water, 
but  they  have  the  right  to  land  and 
fasten  their  boats  or  vessels  to  the 
shore,  as  the  exigencies  of  naviga- 
tion may  require;  and  this  is  a  bur- 
then upon  the  owner  of  the  lands, 
whch  he  must  bear  as  part  of  the 
public  easement.  Ibid. 

See  Ferry;  Water  Course. 


ROADS. 


See  Tax. 


ROBBERY. 
See  Indictment,  6,  9. 

RULES  OP  COURT. 
See  Supersedeas. 

SALE  OF  PROPERTY. 

The  sale  of  a  free  person  is  illegal. 
Bailey  1}.  Cromwell  et  al.,  73 

See  Administrator,  6,   7;   Fore- 
closure; Possession;  Vendor. 

SATISFACTION. 

See  Arbitration;   Execution,  7; 
Levy. 

SCHOOL  LANDS;    SCHOOL  COM- 
MISSIONER. 

1.  In  an  action  upon  the  bond  of  a 
commissioner     of     school     lands. 


where  the  suit  was  brought  for  the 
beneflt  of  a  particular  township,  the 
breach  alleged  in  the  first  count  of 
the  declaration  was.  that  the  com- 
missioner had  not  paid  over  to  the 
trustees  of  the  township  the  sum 
of  $2,000,  received  by  him  for  the 
sale  of  school  lands:  Ilekl,  that  the 
breach  was  insufiicient,  and  that  the 
trustees  had  no  authority  to  receive 
the  money,  it  being  the  duty  of  the 
treasurer  of  the  township  to  receive 
the  same.  Co.  Com.  of  Greene  Co.  v. 
Smith  et  al. ,  281 

2.  In  the  same  case,  the  second  breach 
as'iigned  was,  that  the  commissioner 
did  not,  during  his  official  year, 
keep  a  list  of  the  school  lands  sold 
by  him,  as  commissioner,  and  the 
amount  for  which  the  said  school 
lands  were  sold  by  him,  nor  the  in- 
terest accruing  from  the  said  sales, 
as  required  by  the  eighth  section  of 
the  act  en'itled  "An  act  author- 
izing the  sale  of  sections  numbered 
sixteen,  or  such  lands  as  may  be 
granted  in  lieu  thereof,  to  the  inhab- 
itants of  such  townships,  for  the  use 
of  schools,"  nor  a  return  make  at 
any  regular  term  of  the  county 
commissioners'  court,  during  his 
official  year:  Held,  that  the  breach 
was  insufiicient,  because  it  did  not 
show  that  the  inhabitants  of  the 
township  for  whose  use  the  action 
was  brought,  had  or  could  sustain 
any  loss  or  injury  by  the  alleged 
neglect  or  omission  of  duty.      Ibid. 

3.  In  the  same  case,  the  third  breach 
assigned  was,  that  the  said  com- 
missioner sold  5,000  acres  of  land, 
being  part  of  said  township;  that 
he  did  not,  during  the  year  1835, 
while  he  was  commissioner,  keep 
a  record  of  all  sales  of  school  lands 
made  by  him.  as  commissioner,  de- 
scribing the  lands  particularly,  the 
price  sold  for,  the  time  when  sold, 
the  purchasers'  names;  nor  did  he, 
during  the  said  official  year,  make 
an  entry  in  a  well  bound  book,  of 
all  moneys  by  him  received  on  sales 
of  land  made  by  him,  as  commis- 
sioner, although  he  did,  during  the 
years  18H5  and  1836,  receive  a  large 
amount  of  money,  being  the  pro- 
ceeds of  said  township,  to  wit,  tho 
sum  of  $2,000;  and  that  the  money 
received  bj'  him,  resulted  from  the 
sales  of  school  lands  in,  and  that 
be  onged  to.  said  township;  which 
said  debt  aforesaid ,  the  said  defen- 
dants have  never  paid,  nor  either  of 
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them,  to  the  plaintiffs:  Held,  that 
the  plaintiffs  could  not  recover  up- 
on this  breach,  because  it  was  im- 
possible that  the  sal  I  commissioner 
could  sell  5,000  acres  of  land  in 
which  the  inhabitants  of  said  town- 
ship could  be  interested,  and  be- 
cause the  recovery  must  be  limited 
to  the  rights  of  such  inhabitants. 

Ibid. 

4  Semble,  That  if  the  commissioner 
had  sold  lands  belonging  to  the  in- 
habitants of  said  township,  the 
breach  should  have  alleged  that 
the  commissioner  refused,  upon  re- 
quest, to  pay  over  the  money  to  the 
treasurer  of  the  township.         Jbid. 

5.  Where  a  township  has  been  incor- 
porated, the  money  arising  from  the 
sale  of  the  sixteenth  section  is  by 
law  required  to  be  paid  to  the  treas- 
urer. Ibid. 

6.  Under  a  count  upon  the  penal  part 
of  a  school  commissioner's  bond, 
no  recovery  can  be  had,  where 
there  is  no  allegation  that  the  con- 
dition of  the  bond  has  been  broken. 

Ibid. 

7.  Semble,  That  where  a  township 
has  been  incorporated  under  the 
"Act  to  amend  the  several  acts  in 
relation  to  common  schools"  passed 
Marcli  4,  1837,  and  the  school  com- 
missioner has  failed  to  pay  over  the 
funds  belonging  to  the  township,  to 
the  treasurer,  as  required  by  that 
act,  when  demanded,  a  recovery 
could  be  had  upon  the  allegation  of 
the  facts  necessary  to  show  the 
duty  and  the  breach ;  or  if  the  com- 
missioner had  received  interest  on 
the  funds  of  the  township,  which 
ought  to  have  been  paid  to  teach- 
ers of  schools,  a  recovery  might  be 
had  for  the  amount  of  such  inter- 
est, upon  making  the  proper  alle- 
gations in  the  declaration.         Ibid. 

8.  The  legislature  has  full  power  *■  to 
authorize  a  sale  of  the  sixteenth  or 
school  sections  of  land  in  the  state 
of  Illinois;  and  a  promissory  note 
given  to  a  commissioner  of  school 
lands  for  the  purchase  of  a  portion 
of  the  same,  is  founded  iipon  a 
good  and  valuable  consideration. 
Bradley  v.  Case,  G03 

9.  The  act  of  congress  "  to  enable  the 
people  of  the  Illinois  territory  to 
form  a  constitution,  etc.,"  and  the 
ordinance  passed  by  the  conven- 
tion   of    Illinois    that    formed   the 


constitution,  are  a  valid  and  bind- 
ing contract,  between  the  general 
government  and  the  state,  and  nei- 
ther of  the  high  contracting  parties 
can  change,  modify,  or  alter  the 
stipulations  and  conditions  of  the 
same,  without  the  consent  of  the 
other.  By  this  compact  the  state 
of  Illinois  is  vested  with  the  legal 
title  to  the  land  contained  in  sec- 
tions sixteen  in  each  township,  or 
the  lands  selected  in  lieu  thereof; 
and  the  state  is  a  purchaser  thereof 
for  a  valuable  consideration;  and 
it  rests  with  the  state  to  determine 
in  what  manner  the  lands  can  be 
best  applied  to  the  objects  and  pur- 
poses for  which  they  were  pur- 
chased. Idem,  606 

10.  If  the  consent  of  the  inhabitants 
of  a  township  was  necessary  before 
a  sale  could  be  made  of  the  six- 
teenth or  school  section,  that  con- 
sent is  provided  for  in  the  statute, 
which  requires  that  the  petition  for 
its  sale  shall  -be  signed  by  three- 
fourths  of  the  white  male  inhabi- 
tants over  twenty-one  years  of  age. 

Idem,  608 

11.  The  true  construction  to  be  given 
to  the  compact  between  the  United 
States  and  this  state,  in  relation  to 
the  sixteenth  or  school  sections  of 
land,  is  that  they  are  to  be  leased, 
or  sold,  as  the  state  legislature, 
the  sole  manager  of  them,  shall 
think  most  beneficial  to  the  people. 

Ibid. 

12.  The  statute  authorizes  the  com- 
putation of  interest  at  the  rate  of 
20  per  centum  per  annum  only  oa 
money  loaned  by  a  school  commis- 
sioner, where  the  same  is  not  paid 
when  due ;  and  not  upon  notes  given 
for  the  purchase  of  school  lands. 

Idem,  610 

13.  The  commissioners  of  school 
lanls  have  authority  to  sell  the  six- 
teenth of  school  sections  in  their  re- 
spective counties;  and  they  may 
sell  the  same  in  town  lots  or  other 
small  subdivision;  and  a  note,  given 
in  consideration  of  the  sale  of  such 
a  town  lot,  is  founded  upon  a  good 
and  valid  consideration.  Barger  et 
al.  V.  Jones,  614 

14.  Semble.  That  under  sec.  4  of  the 
act  of  Feb.  15,  1831,  the  trustees 
may  lay  off  the  school  lands  into 
lots  of  such  size  as  they  may  deem 
most  advantageous.  Ibid. 

15.  A  purchaser  of  school  lands,  fron> 
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a  commissioner  of  school  lands,  can 
not  object  that  the  terms  of  the  sale 
were  for  cash,  or  on  a  credit  of 
twelve  months,  at  the  option  of  the 
puichaser.  Ibid. 

16.  The  act  of  1833,  allowing  a  credit 
on  school  lands,  is  not  mandatory; 
it  is  only  permissive.  Ibid. 

SCIRE  FACIAS. 

1.  Where  a  summons  against  two 
defendants  was  returned  served  on 
one  only,  and  no  mention  was  made 
of  the  other  defendant  in  the  sher- 
iil's  return,  and  judgment  was  ren- 
dered against  the  defendant  who 
was  served  with  the  summons,  and 
no  order  for  scire  facias  was  taken 
against  the  otlier:  Held,  that  a 
scire  facias  might  issue  against  the 
other  defendant,  at  any  time,  with- 
out an  order  of  court.  Tiffany  et 
al.  V.  Breese,  501 

2.  A  scire  facias  to  make  a  defendant 
a  party  to  a  judgment  already  ren- 
dered against  his  co-defendants,  is 
not  an  original  action,  like  a  scire 
facias  on  a  bail   bond,     etc.,    but 

'  merely  a  continuance  of  the  action 
against  the  defendant  who  was  not 
served  with  the  original  process. 
Ryder  et  al.  v.  Glover,  548 

3.  Under  the  fourth  section  of  the 
practice  act,  where  several  defend- 
ants are  joined  in  one  action,  a  part 
only  of  whom  are  served  with  pro- 
cess, and  the  rest  not  found,  the 
plaintiff  taking  judgment  against 
those  served  with  process,  may  at 
any  time  afterwards  have  a  sum- 
mons in  the  nature  of  a  scii'e  facias 
against  the  defendants  not  found, 
to  make  them  parties  to  the  judg- 
ment, although  he  fails  to  obtain  an 
order  of  the  court  for  that  purpose. 

Ibid. 

See  Attachment,  16,  21,  24;  Ser- 
vice OF  Process. 

SEAL. 

1.  Where  a  paper  is  described  in  the 
body  of  it  as  sealed,  and  the  letters 
"L.  S."  are  either  printed  or  writ- 
ten opposite  the  signature  of  the 
person  signing  it,  it  is  a  sealed  in- 
strument, within  the  meaning  of 
the  statute  authorizing  the  use  of  a 
scrawl  instead  of  a  seal.  Ankeny  v. 
McMahon  et  al. ,  14 

3.  There  is  no  substantial  difference 
as  to  the  validity  or    dignity  of   a 


sealed  instrument,  whether  the 
party  executing  it  writes  his  name 
opposite  a  scrawl  previously  printed 
or  written,  or  actually  affixes  a 
scrawl  after  signing  his  name.  If 
he  places  his  signature  opposite  a 
scrawl  already  made,  he  thereby 
adopts  it  and  makes  it  his  own. 

Ibid. 

3.  Where  a  bond  or  other  sealed  in- 
strument purports,  on  its  face,  to 
be  sealed  by  all  the  signers,  and 
there  are  several  seals  to  it,  but  not 
so  many  as  there  are  names,  the 
court  will  presume  that  each  per- 
son signing  it,  adopted  some  one  of 
the  seals;  and  the  bond  will  be  valid 
against  all,  but  the  obligors  will 
be  permitted  to  rebut  such  pre- 
sumption by  plea  and  proof.  Davis 
V.  Burton  et  al.,  44 

4.  All  the  signers  of  an  instrument, 
indicating  upon  its  face  an  intention 
to  seal  it,  adopt  any  seal  or  scrawl 
that  may  be  annexed  to  the  name 
of  any   one.       McLean  v.    Wilson, 

51 

See  Agency  ;  Contract,  6.  7. 

SECURITY  FOR  COSTS. 

A  security  for  costs,  in  which  the 
christian  names  of  the  plaintiffs  are 
abbreviated,  is  valid.  King  et  al.  v. 
Thompson  et  al. .  184 

SEDUCTION. 
See  Damages,  2. 

SERVICE  OF  PROCESS. 

1.  Where  a  suit  was  brought  by  an 
assignee  of  a  promissory  note 
against  a  remote  assignor,  and  the 
cause  was  removed  into  the  Su- 
preme Court  by  writ  of  error,  and 
the  scire  facias  to  hear  errors  was 
served  on  the  defendant  in  error, 
by  the  first  assignor,  who  was  the 
sheriff  of  the  proper  county:  Held, 
that  the  service  was  regular.  Clif- 
ford V.  Keating,  250 

2.  The  return  of  a  sheriff  to  a  scire 
facias  to  foreclose  a  mortgage,  in 
these  words: 

"Executed    this    20th  day  of 
April,  lb89,  by  reading. 

' '  Moses  Hallett,  sheriff. " 

is  insufficient,  and  will  not  author- 
ize a  judgment  against  the  defend- 
ant by  default.      Belingall  v.  Gear, 

5  76 
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3.  Before  a  court  is  authorized  to  ren- 
der a  judgment  by  default,  it  must 
appear  clearly  and  affirmatively, 
by  the  return  of  the  officer  charged 
by  law  with  the  service  of  the  pro- 
cess, that  the  defendant  has  been 
regularly  served.  The  return  should 
show  the  time  and  mode  of  the 
service,  and  on  whom  it  was  made. 

Ibid. 

See  Appearance,  Attacetment,  7, 
19,  20;  Judgment,  3, 10,  21,  Man- 
damus, 1,  2;  Practice,  1,  5 — In 
Supreme  Court,  1,  2 — In  Circuit 
Caiirt,  11,  17. 

SET-OFF. 

1.  The  words  "claim  or  demand,"  as 
used  in  sec.  17  of  the  practice  act, 
embraces  all  cases  arising  out  of 
contracts,  wiiether  expressed  or  im- 
plied.    Nichols  V.  Ruckells,  300 

2.  Where  a  plea  of  set-off  of  certain 
assigned  notes  is  inartiticially  drawn, 
and  does  not  describe  the  notes 
with  sufficient  certainty,  and  for 
these  causes  would  be  bad  on  de- 
murrer, a  plaintiff,  by  tendering  an 
issue  on  it,  waives  his  right  to  make 
these  objections,  either  on  the  trial, 
or  in  the  appellate  court;  and  the 
production  of  the  notes,  with  the 
indorsement  thereon,  is  prima  facie 
evidence  of  their  possession  before 
the  commencement  of  the  suit.  Pet- 
tis V.  Westlake  et  al. ,  538 

3.  Defenses  of  set-off  are  regarded 
as  in  the  nature  of  cross-actions. 
The  defendant  can  only  introduce, 
by  way  of  set-off,  such  demands  as 
were  existing  causes  of  action  in  his 
favor  at  the  time  the  suit  was  insti- 
tuted. He  is  not  permitted,  after 
he  has  notice  of  the  suit,  to  pur- 
chase up  claims  against  the  plain- 
tiff, and  by  producing  them  on  trial, 
defeat  the  plaintiff's  action,  and  sub- 
ject him  to  the  payment  of  costs. 

Ibid. 

4.  The  plea  of  set-off  is  an  affirmative 
one,  and  it  is  incumbent  on  the  de- 
fendant to  prove  as  well  the  genu- 
ineness of  the  demand  he  seelvs  to 
set-off,  as  that  it  was  due  him  when 
he  was  sued.  Ibid. 

5.  The  legal  presumption  is,  that 
the  indorsement  of  a  note  was  ante- 
cedent to  its  becoming  due.  If  the 
the  time  of  the  indorsement  be- 
comes material,  for  the  purpose  of 
letting  in  a  defense,  it  is  the  duty 
of  the  maker  to  show  it,  and  thus 


rebut  the  presumption  of  law;  and 
this  presumption  prevails  where  the 
note  is  used  as  a  set-off,  as  well  as 
where  a  suit  is  instituted  upon  it. 

Ibid. 

See  Chancery,  18,  48;  Jus'^tce  op 
THE  Peace,  2,  4:  Pleading,  Plea^ 
22. 

SETTLEMENT. 

See  Evidence,  27. 

SHERIFF. 

1.  To  a  declaration  in  an  action  of 
debt  on  a  sheriff's  bond,  for  a  breach 
of  duty  on  the  part  of  the  sheriff,  in 
failing  to  pay  over  taxes  collected, 
the  defendants  pleaded  that  the 
bond  was  not  presented  to,  or  ap- 
proved b)',  the  judge  of  the  Circuit 
Court  of  the  county,  at  the  next  or 
any  succeeding  term  thereof;  and 
that  the  principal  in  the  bond  did 
not,  by  virtue  of  his  office  as  sheriff,, 
receive  any  taxes  between  the  time 
of  the  approval  of  the  bond  by  the 
clerk  and  the  next  term  of  the  Cir- 
cuit Court:  Held,  that  the  plea  was 
bad.  and  that  the  bond  was  valid, 
until  disapproved  by  the  court, 
and  that  the  disapproval,  not  the 
want  of  approval,  would  make  the 
office  vacant,  but  not  the  bond  void. 
Davis  V.  Haydon  et  al. ,  37 

3.  Semble,  That  a  sheriff's  bond  would 
not  become  void,  by  a  failure  to 
take  and  subscribe  the  oaths  of 
office.  But  until  his  complete  qual- 
ification, his  sureties  would  not  be 
bound,  and  his  neglect  to  qualify 
within  the  time  limited,  would  va- 
cate the  office.  Ibid. 

3.  Semble,  That  the  only  way,  provi- 
ded by  statute,  for  vacating  the  of- 
fice of  sheriff,  is  either  by  the  judge's 
disapproving  of  the  bond,  or  the 
failure  of  the  sheriff  to  produce 
other  sufficient  security,  if  required 
by  the  judge;  and  when  the  office 
is  thus  vacated,  the  responsibility 
of  the  sureties  ceases.  Ibid^ 

4.  In  an  action  against  a  sheriff,  for 
malfeasance  in  office,  the  deputy  of 
the  sheriff  is  a  competent  witness 
against  him.  Ryder  et  al.  v.  Buck- 
master,  197 

5.  Although  the  statute  declares  that 
the  personal  property  and  the  lands 
on  which  the  defendant  resides, 
shall  be  last  taken  in  execution,  yet, 
when  for  want  of  lands,  an  execu- 
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tion  is  levied  upon  personal  pro- 
perty, the  subsequent  acquisition 
'  of  the  title  to  lands  by  the  defend- 
ant, cannot  annul  the  levy,  or  di- 
vest the  title  thus  acquired  by  it; 
nor  would  the  officer  be  justified  in 
releasing  the  property  taken  in  exe- 
cution. Ibid. 

6.  Semble,  That  not  only  may  a  de- 
puty sheriff  be  a  witness  against 
his  principal,  but  his  declarations, 
so  far  as  they  constitute  a  part  of 
the  act  for  which  the  sheriff  is  re- 
sponsible, may  be  given  in  evidence 
against  him.  Ibid. 

7.  A  defendant,  whose  land  has  been 
sold  on  execution,  may  pay  the  re- 
demption money  to  the  officer  wli» 
sold  the  same,  whether  in  or  out  of 
office,  at  the  time  of  the  redemp- 
tion ;  and  it  is  the  duty  of  the  oth- 
cer  to  receive  the  same.  Elkin  et 
al.  v.  The  Peaple.  208 

8.  The  rule  of  the  common  law  is, 
that  the  officer  who  has  received 
and  levied  an  execution,  must  per- 
fect it,  by  doing  every  act  required 
to  be  done  under  or  by  virtue  of  tlie 
execution ;  the  whole  proceeding  is 
regarded  as  an  entire  thing.  And 
the  rule  which  permits  the  sheriff, 
after  the  expiration  of  liis  office,  to 
finish  all  business  previously  com- 
menced, would  seem  to  embrace 
the  receipt  of  the  redemption  money 
on  the  land  sold  on  execution  by  the 
sheriff.  Ibid. 

9.  The  sureties  of  a  sheriff  are  liable 
for  money  paid  to  him  after  the 
expiration  of  his  official  term,  for 
the  redemption  of  land  sold  by  him 
upon  execution  when  in  office.  Ibid. 

10.  The  law  is  well  settled,  that  money 
in  the  hands  of  a  sheriff,  collected 
by  him  on  execution,  is  not  liable 
to  be  levied  on  and  taken  from  him, 
by  virtue  of  another  execution  or 
attachment.     Beddick  v.  Smith,   452 

See  Debt,  2;    Execution,  5,  6,  7; 
Officek;  Venditioni  Exponas. 

SHOW. 
See  License. 

SLANDER. 
See  Amendment,  7,  8. 

SPECIFIC  PERFORMANCE. 
See  Chancery,  19,  49. 


STATUTE. 

See  Ferry,  3,  4;  Construction  or 
Statutes. 

STATUTE  OP  FRAUDS. 
See  Vendor,  13. 

STEAMBOAT. 

See  Attachment,  11,  12 

STREAM. 
See  Water  Course. 

SUBSCRIPTION  PAPER. 
See  Contract,  2,  3. 

SUMMONS. 
See  Process. 

SUPERSEDEAS. 

Rule  V  of  the  Supreme  Court  pro- 
vides that  no  supersedeas  shall  be 
granted,  unless  a  transcript  of  the 
record  on  which  the  application  is 
made,  be  complete,  and  so  certified 
by  the  clerk  of  the  court  below; 
and  a  writ  of  supersedeas  issued  up- 
on a  transcript  not  so  certified,  will 
be  quashed.  Thompson  v.  Tlie  Co. 
Com.  B.  I  Co.,  66 

See  Costs,   2;    Practice,   In    Su- 
preme Court,  10,  11. 

SUPREME  COURT. 

See  Error;   Jurisdiction;  Prac- 
tice. 

SURETY. 

1.  A  compromise  may  be  proved  by 
surety,  who  is  a  stranger  to  the 
acts  done  by  his  principal,  in  effect- 
ing the  compromise  of  an  obliga- 
tion, by  less  testimony  than  would 
be  necessary  on  the  part  of  the 
principal,  to  prove  the  same  fact. 
Leigh  d.  Hodges,  IS 

2.  It  is  a  well  settled  principle,  that 
the  contracts  of  sureties  to  official 
bonds  are  to  be  construed  strictly, 
and  are  not  to  be  extended  by  im- 
plication. Tfie  People  v.  Moon  et 
al,  126 

3.  The  receipt  and  safe  keeping  of 
the  portion  of  the  internal  improve- 
ment fund  which  was  appropriated 
to  the  county  of  Putnam,  are  not 
such  acts  as  come  within  the  offi- 
cial duties  of  the  treasurer  of  the 
county,  and  his  sureties  are  not 
liable  for  his  failure  to  account  for 
it.  Ibid. 
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4.  The  sureties  of  a  sherLff  are  liable 
for  money  paid  to  him  after  the  ex- 
piration of  his  official  term,  for  the 
redemption  of  land  sold  by  him  up- 
on execution  when  in  office.  Elkin 
6t  cd.  V.  The  People,  208 

SURPLUSAGE. 
See  Process. 

SURVIVOR. 

1.  Where  one  of  the  joint  makers  of 
a  contract  dies,  his  executor  or  ad- 
ministrator is  discharged  at  law; 
and  an  action  can  be  maintained  only 
against  the  survivor.  Baliance  v. 
Samuel,  et  al. ,  383 

2.  Semble,  That  the  rule  is  different 
in  relation  to  contracts  which  are 
joint  and  several.  Ibid. 

5.  Where  a  writ  of  attachment  is 
sued  out  against  two  partners,  and 
levied  upon  the  real  estate  of  one 
only,  and  he  dies,  the  suit  abates  as 
to  him,  and  can  not  proceed  as  to  the 
other  defendant,  for  want  of  juris- 
diction. Nor  can  a  scire  fucias  is- 
sue against  the  legal  representatives 
of  the  deceased  partner,  because  an 
action  at  law  can  not  be  maintained 
against  them  and  the  survivor,  as 
joint  defendants.  Ibid. 

4  It  is  not  error  to  dismiss  a  suit  by 
attachment,  against  two  defendants, 
upon  motion,  where  the  defendant 
whose  property  alone  was  attached, 
has  died,  and  the  suit  has  abated  as 
to  him.  Sed  quere,  whether  in  such 
case,  a  motion  for  an  alias  writ  of 
attachment  against  the  survivor,  or 
against  a  garnishee,  ought  not  to  be 
sustained.  jbid. 

TAX. 

1.  Under  the  constitution  of  Illinois, 
when  property  is  to  be  taxed,  the 
mode  of  levying  the  tax  must  be  by 
valuation,  and  the  tax  must  be  uni- 
form; but  the  legislature  possesses 
the  power  to  impose  such  other 
taxes  as  may  be  consonant  to  public 
justice,  and  the  circumstances  of 
the  country  may  require.  Sawyer 
V.  City  of  Alton,  130 

2.  A  poll  or  capitation  tax,  without 
regard  to  property,  is  constitution- 
al ;  and  so  is  the  act  of  the  legisla- 
ture requiring  road  service  or  labor 
from  each  male  inhabitant  between 
the  ages  of  31  and  50  years.  Ibid. 
See  Redemption. 


TIDE  WATERS. 
See  RrPARiAK  Proprietob. 

TIME. 
See  Appeal,  5. 

TITLE. 

See  Evidence,  3,  12,  13,  16,  24,  28, 
31;  Vendor. 

TOWN. 
See  License. 

TRESPASS. 

1.  To  maintain  the  action  of  tres- 
pass to  personal  property,  the 
plaintiff  must,  at  the  time  the  injury 
is  committed,  have  the  actual  or 
constructive  possession,  and  also  a 
general  or  qualified  property  there- 
in, which  may  be  either  first,  as  the 
absolute  or  general  owner,  having 
the  right  to  immediate  possession ; 
secondly,  as  the  qualified  owner, 
coupled  with  an  interest,  and  also 
entitled  to  immediate  possession; 
thirdly,  as  bailee,  with  a  mere  naked 
authority,  unaccompanied  with  any 
interest,  except  as  recompense  for 
trouble,  etc.,  but  who  is  in  actual 
possession ;  or,  fourthly,  actual  pos- 
session, though  without  the  consent 
of  the  real  owner,  and  even  adverse. 
The  absolute  ownership  or  general 
property  in  a  chattel,  prima  facie, 
for  all  civil  purposes,  draws  to  it 
the  possession.     Cannon  v.  Kinney, 

11 

2.  Where  a  horse  is  gratuitously 
loaned  to  A  to  ride  to  B,  and  A, 
after  having  accomplished  his  jour- 
ney, put  the  horse  into  the  hands  of 
C,  who  put  him  in  the  hands  of  D, 
who  turned  the  horse  out  on  the 
prairie  to  feed  with  his  own  horses, 
and  E,  a  stranger,  took  the  horse 
and  carried  him  away:  Held,  that  A 
could  maintain  trespass  against 
him.  lUd. 

3.  The  rule  seems  to  be  well  settled, 
that  where  the  legal  possession  of 
personal  property,  which  is  an  inci- 
dent to  a  general  or  absolute  owner- 
ship, is  in  one  who  has  not  the  ac- 
tual keeping  of  the  goods,  he  may 
bring  an  action  of  trespass  for  an 
injury  to  the  same.  Ibid-. 

4.  The  constructive  possession  of  an 
owner,  is  sufficient  to  entitle  him 
to     maintain    trespass    for    taking 
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personal  property  out  of  the  bunds 
of  a    person  to  whom  it  is  lent. 

Ibid. 

h.  Actual  possession  is  not  necessary 
to  maintain  an  action  of  trespass, 
where  the  party  has  the  title  to  the 
soil.      Wilcox  V.  Kinzie,  224 

€.  Where,  in  an  action  of  trespass, 
the  defendant  attempted  to  justify, 
upon  the  ground  of  his  being  an  of- 
ficer, acting  under  the  authority  of 
the  war  department,  and  the  court 
instructed  the  jury,  "  That  if  they 
believed,  from  the  evidence,  that 
the  defendant  acted  by  the  order  of 
the  government,  he  might  prove 
that,  to  their  satisfaction,  by  an  or- 
der from  the  proper  head  of  the  de- 
partment; and,  if  they  further  be- 
lieved the  defendant  had  not  shown 
excuse  and  right  for  taking  the 
property,  then  the  law  was  for  the 
plaintiff:"  Held,  that  the  instruction 
was  not  erroneous.  Ibid. 

7.  The  term  "owner,"  in  the  "Act  to 
prevent  trespassing,  by  cutting  tim- 
ber," means  a  person  who  has  an 
estate  in  fee  simple;  and  it  is  not 
sufficient,  in  an  action  of  debt,  by 
the  owner,  to  recover  the  penalty 
given  by  the  statute  for  cutting 
trees,  to  allege  that  they  were  cut 
and  carried  away  from  the  close  of 
the  plaintiff ;  to  recover,  the  plain- 
tiff must  show  himself  the  owner  of 
the  land  from  which  the  trees  were 
cut  and  carried  away.  Wright  v. 
Bennett,  259 

8.  The  term  "close,"  in  its  common 
acceptation,  means  an  enclosed 
field;  but  in  law  it  rather  denotes 
the  interest  of  the  party  in  the 
land,  whether  enclosed  or  not. 
It  signifies  any  interest  which  will 
enable  the  party  to  maintain  tres- 
pass for  an  injury  to  the  real  prop- 
erty,  or  to   the    mere   possession. 

Ibid. 

See  Evidence,  28-31;  Pleading; 
Replication,  2. 


TROVER. 
See  Vendor,  13. 

TRUST. 

See  Assignment  ;  Chancery,  2,  43, 
44,  45,  46;  Replevin,  2,  3; 
School  Lands. 


USURY. 

1.  The  defense  of  usury  is  in  the  na- 
ture of  a  penal  action,  and  much 
strictness  is  required  in  pleading  it. 
Such  a  plea  should  state  specifical- 
ly, the  amount  forborne,  the  time 
of  forbearance,  and  how  much  was 
paid,  or  agreed  to  be  paid,  by  way 
of  interest,  for  the  forbearance,  so 
that  the  court  could  determine, 
from  the  face  of  the  plea,  the  amount 
to  be  paid  to  the  defendant,  and  to 
the  country.  Hancock  et  at.  v. 
Hodgson,  333 

2.  To  constitute  usury,  there  must  be 
a  borrowing  and  lending  of  money, 
or  the  forbearance  of  a  pre-existing 
debt.  Ibid. 

3.  It  is  not  usury  to  take  $1,000  in 
consideration  of  postponing  a  sale 
of  mortgaged  premises,  for  four 
months,  which  had  been  ordered  to 
be  sold  by  decree  in  chancery,  up- 
on foreclosure  of  mortgage,  to  raise 
the  sum  of  $4,644.87.  Ibid. 

See  Promissory  Note,  22. 

VARIANCE. 

1.  In  relation  to  variances,  courts  at 
the  present  day  are  not  confined  to 
the  rigid  rule  of  idem  sonans,  but 
adopting  a  more  liberal  and  reason- 
able one,  inquire  whether  the  vari- 
ance be  material  or  immaterial.  If 
there  be  a  material  and  substantial 
variance,  it  is  fatal,  otherwise  it  is 
not.     Stevens  v.  Stebbins,  25 

2.  There  is  no  material  variance  be- 
tween   "Steven"    and   "Stevens." 

Ibid. 

See  Promissory  Note,  20,  21 ;  Evi- 
dence, 1,  2. 

VENDITIONI  EXPONAS. 

A  venditioni  exponas  confers  no  new 
authority  upon  the  officer;  it  only 
compels  him  to  do  what  it  was  his 
duty  to  do  before.  Phillips  et  al.  v. 
Dana,  558 

VENDOR  AND  PURCHASER. 

1.  Parol  proof  of  a  sale  of  lands  is 
admissible,  in  an  action  for  the  pur- 
chase money.     Palmer  v.  Logan,  60 

2.  A  purchaser,  under  a  judicial  sale, 
is  not  bound  to  look  beyond  the  de- 
cree, when  executed  by  a  convey- 
ance, nor  further  back  than  the  or- 
der of  the  court,  where  the  facts 
necessary  to  give  the  court  juris- 
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diction  appear  on  the  face  of  the 
record.     Buckmaster  et  al.  v.  Carlin, 

108 

3.  Where,  upon  a  mortgage  made  to 
the  old  State  Bank  of  Illinois,  a 
judgment  had  been  rendered  in 
favor  of  the  bank,  upon  a  proceed- 
ing, by  scire  facias,  to  foreclose  the 
mortgage,  and  the  mortgaged  prem- 
ises had  been  sold  by  virtue  of  the 
judgment,  and  an  execution  issued 
thereon,  to  a  third  person;  and 
subsequently  the  Supreme  Court 
had  declared  the  act  creating  the 
bank  unconstitutional:  Held,  that 
the  judgment  was  valid,  till  re- 
versed, and  that  the  title  of  the 
purchaser  under  such  judgment, 
could  not  be  impeached,  in  an  ac- 
tion of  ejectment,  upon  the  ground 
that  the  bank  was  unconstitutional. 

Ibid. 

4.  In  an  action  of  ejectment,  it  is  un- 
necessary for  a  party  who  claims 
title  under  a  sale  of  the  premises 
upon  execution,  issued  upon  a 
judgment,  rendered  upon  a  mort- 
gage, to  prove  either  the  mortgage, 
writ  of  scire  facias,  or  other  pro- 
ceeding anterior  to  the  judgment, 
;is  they  became  part  of  the  record, 
by  the  judgment,  which  proves  it- 
self, Idem,  112 

5.  The  possession  of  land,  or  a  claim 
of  title  to  real  estate,  may  be  the 
subject  of  sale  and  transfer,  and  a 
good  consideration  to  support  a 
promise  for  the  price.  The  trans- 
fer of  the  possession  or  of  the  claim 
of  title,  is  to  the  prejudice  of  the 
seller,  and  a  benefit  to  the  pur- 
chaser, and  therefore  a  good  con- 
sideration.    Doyle  et  al.  v.  Knapp, 

337 

6.  A  sale  and  transfer,  by  one  in  pos- 
session of  laud  belonging  to  the 
government,  of  his  claim  or  interest 
in  the  same,  is  a  good  consideration 
for  a  promissory  note,  executed  for 
the  price  thereof.  Ibid. 

7.  The  doctrine  is  well  established, 
both  at  law  and  in  equity,  that  on 
a  sale  of  land,  where  there  is  neither 
fraud  nor  warranty,  on  the  part  of 
of  tlie  vendor,  the  vendee  can  not 
recover  back  the  purchase  money, 
although  there  may  be  a  total  fail- 
ure of  title.  Ibid. 

8.  A  party  who  takes  a  quit  claim 
deed,  on  the  sale  of  land,  or  a  claim 
thereto,  runs  the  risk  of  the  good- 
ness of  the  title,  unless  fraud  has 


been  practiced  upon  him;  and  to 
constitute  fraud,  the  vendor  must, 
previous  to,  or  at  the  time  of  the 
sale,  have  affirmed  what  he  knew 
to  be  false  in  relation  to  the  title,  or 
concealed  some  material  fact  con- 
nected with  the  same,  or  used  some 
fraudulent  means  by  which  the  ven- 
dee was  induced  to  accept  a  deed 
without  covenants  of  warranty. 
The  fraud  must  consist  in  the  sale 
and  conveyance,  and  not  in  the  sub- 
sequent transaction.  Ibid. 

9.  Where  a  sale  of  land  is  made  in 
payment  of  a  debt,  without  any 
fraud  on  the  part  of  the  vendor,  a 
failure  of  title  can  not  be  set  up  to 
avoid  the  payment.  The  remedy  of 
the  vendee,  if  any,  is  upon  the  cov- 
enants in  his  deed ;  and  in  such  case, 
title  can  not  be  shown  by  parol,  to 
be  out  of  the  vendor,  and  in  a  third 
person.     Hays  v.  Smith,  428 

10.  Wh'ere  a  note  is  given  for  the  pur- 
chase of  land,  in  the  absence  of 
any  agreement  that  the  title  is  good, 
or  that  the  note  shall  not  be  paid  if 
the  title  fail,  and  in  the  absence  of 
fraud,  although  untrue  representa- 
tions are  in  fact  made  as  to  the  title, 
a  failure  of  title  will  not  constitute 
a  failure  of  the  consideration  of  the 
note.     Owings  v.    Thompson  et  al., 

508 

11.  The  principle  clearly  deducible 
from  the  uniform  train  of  decisions 
in  Illinois,  is,  that  it  is  not  a  suffi- 
cient defense  to  a  note  or  bond, 
that  it  was  given  for  the  purchase 
of  land,  and  that  the  purchaser  ac- 
quired no  title,  or  that  there  was  a 
defect  or  misrepresentation  as  to 
the  quantity,  quality,  or  location. 
It  is  no  matter  what  representa- 
tions were  made  at  the  time  of  pur- 
chase, so  that  they  were  made  in 
good  faith,  and  the  transaction  was 
not  tainted  with  fraud,  and  there 
was  no  agreement  upon  the  subject 
of  the  title.  Ibid. 

12.  On  a  sale  of  land,  in  the  absence 
of  fraud,  and  in  the  absence  of  any 
specific  agreement  for  a  particular 
title,  the  purchaser  takes  the  title 
at  his  own  risk.  But,  semJ)le,  where 
the  vendor  expressly  agrees  to  give 
a  specific  title,  whether  there  be 
fraud  in  the  case  or  not,  he  shall 
take  the  responsibility  of  that  par- 
ticular title,  and  if  he  will  not,  or 
can  not  give  that  title,  he  shall  not 
be  permitted    to  collect    the    note 
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given  in  consideration  of  that  agree- 
ment, and  turn  the  party  round  to 
seek  his  remedy  on  the  agreement, 
or  his  covenants.  Ibid. 

13.  A  parol  agreement  for  the  sale  of 
land  is  within  the  statute  of  frauds, 
unless  tlie  consideration  money  is 
paid,  and  tlie  vendee  has  taken  pos- 
session of  the  land,  and  made  valu- 
able improvements  thereon.  But 
a  vendee  can  not  recover  the  value 
of  property  sold  and  delivered  in 
consideration  of  such  an  agreement, 
in  an  action  of  assumjmt.  He  must 
resort  to  his  action  of  replevin,  or 
trover  and  conversion.  Updike  v. 
Armstrong,  566 

See  Case;  Chancery,  1,  2,  3,  5, 
8,  9,  25,  28,  29,  35,  36,  43,  47; 
School  Lands. 


VENUE. 

See  Change  op  Venue;  Criminal 
Law,  1,  3,  3, 11. 


VERDICT. 

1.  Where  a  general  verdict  is  given, 
on  several  counts,  it  will  not  be  set 
aside,  or  reversed,  if  any  one  of  the 
counts  be  good.  Snyder  v.  Gaither 
et  al.,  93 

9.  Where  there  are  three  good  counts 
in  an  indictment,  and  a  general  ver- 
dict of  guilty,  the  judgment  must 
stand,  even  if  the  fourth  count 
should  be  adjudged  bad.  Townsend 
•«.  TMPeopU,  329 

3.  An  objection  to  the  form  of  a  ver- 
dict, where  it  is  substantially  cor- 
rect, cannot  be  raised  in  the  Su- 
preme Court,  when  no  exception 
is  taken  to  it  in  the  court  below. 
Schlencker  v.  Bisley,  488 

4.  Where  in  an  action  of  replevin, 
the  defendant  pleaded  non  cepit,  and 
property  in  one  P,  and  also  prop- 
erty in  one  M,  upon  which  pleas 
issues  were  taken,  and  the  evidence 
showed  that  the  property  was  not 
in  M,  and  the  jury  rendered  a  gen- 
eral verdict  for  the  defendant :  Held, 
that  the  verdict  was  substantially 
responsive  to  the  issue,  and  that  if 
an  objection  had  been  made  to  the 
veraict,  in  the  court  below,  it  might 
have  been  corrected  there.  Hudson 
et  al.  v.  Maze,  582 

See  Debt,  4;  Jury,  5,  6,  9. 


WAGER. 

1.  At  common  law,  all  wagers  are  re- 
coverable, but  such  as  are  prohib- 
ited bj^  statute ;  such  as  are  against 
sound  policy;  and  such  as  tend  to 
a  breach  of  the  peace,  to  immor- 
ality, or  indecency,  or  injuriously 
affect  the  rights  of  third  persons. 
Morgan  v.  Pettit,  530 

2.  The  "Act  to  prohibit  betting  on 
elections,"  applies  only  to  elections 
held  in  this  state,  and  does  not  ex- 
tend to  tliose  made  concerning 
elections  to  be  held  in  other  states. 

Ibid. 

3.  A  bet  or  wager  between  two  citi- 
zens of  this  state,  upon  the  major- 
ity which  General  Harrison  would 
obtain  at  the  presidential  election 
in  the  state  of  Kentucky,  is  not  ille- 
gal; and  an  action  can  be  main- 
tained by  the  winner  to  recover  the 
amount  of  the  wager.  Ibkl. 

4.  Semble,  That  a  bet  or  wager  on  the 
result  of  an  election  in  this  state, 
whether  made  before  or  after  the 
election,  would  be  illegal,  as  against 
good  policy.  1  bid. 

See  Promissory  Note,  7,  8,  9,  33. 

WAIVER. 

See  Appearance;  Change  op 
Venue;  Criminal  Law,  1,  8,  10; 
Pleading,  1,  5,  6— Plea,  5, 18,  24. 

WARRANTY. 
See  Vendor,  7-13. 

WATER  COURSE. 

1.  The  language  of  all  the  authorities 
is,  that  water  flows  in  its  natural 
course,  and  should  be  permitted  to 
flow,  so  that  all  through  whose  lands 
it  naturally  flows,  may  enjoy  the 
privilege  of  using  it.  The  property 
in  thj  water,  by  virtue  of  the  ripa- 
rian ownership,  is  in  its  nature  usu- 
fructuary, and  consists,  in  general, 
not  so  much  of  the  fluid  itself,  as  of 
the  advantage  of  its  impetus.  Eiaint 
V.  Merriweather,  494 

3.  A  riparian  proprietor,  though  he 
has  an  undoubted  right  to  use  the 
water  of  a  stream,  for  hydraulic  and 
manufacturing  purposes,  must  so 
use  it  as  to  do  no  injury  to  any 
other  riparian  proprietor.  IMt). 

3.  Each  riparian  proprietor  is  bound 
to  make  such  a  use  of  running 
water  as  to  do  as  little  injury  to 
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those  below  him,  as  is  consistent 
with  a  valuable  benefit  to  himself. 

Ibid. 

A.  Where  the  stream  is  small,  and 
does  not  furnish  water  more  than 
sufficient  to  supply  the  natural 
wants  of  the  different  proprietors 
living  on  it,  none  of  the  proprietors 
can  use  the  water  for  either  irriga- 
tion or  manufactures.        Idem,  496 

5.  Where  the  water  of  a  stream  is 
not  wanted  to  supply  natural  wants, 
and  there  is  not  sufficient  for  each 
proprietor  living  on  the  stream  to 
carry  on  his  manufacturing  pur- 
poses, and  there  is  no  contract  or 
grant,  neither  proprietor  has  a  right 
to  use  all  the  water;  all  have  a  right 
to  participate  in  its  benefit,  and  an 
action  will  lie  against  a  party  who 
diverts  or  consumes  the  whole  of 
the  stream.  Ibid. 

6.  Where  all  have  a  right  to  partici- 
pate in  a  common  benefit,  and  no 
one  can  have  an  exclusive  enjoy- 
ment, no  rule,  from  the  very  nature 
of  the  case,  can  be  laid  down,  as  to 
how  much  each  may  use,  without 
infringing  upon  the  rights  of  others. 
In  such  cases  it  must  be  left  to  the 
jury  to  determine  whether  the  party 
complained  of  has  used,  under  all 
the  circumstances,  more  than  his 
just  proportion.  Ibid. 

7.  Where  an  upper  riparian  proprie- 
tor forbade  his  workmen  to  divert 
a  stream,  upon  which  his  steam 
mill  was  situated,  and  one  of  them 
built  a  dam  across  it,  near  the  mill, 
and  diverted  it  for  the  use  of  the 
mill,  and  the  proprietor  lived  only 
about  half  a  mile  off,  and  was  often 
at  the  mill:  Held,  that  a  jury  might 
fairly  infer  that  he  was  conversant 
with  the  manner  with  which  his 
mill  was  supplied  with  water,  and 
that  he  either  countermanded  his 


instructions,  or  acquiesced  In  the 
construction  of  the  dam,  after  it 
was  erected.  Ibid. 

WITNESS. 

1.  Witnesses,  who  are  subpcenaed  in 
a  cause,  are  entitled  to  their  fees, 
whether    they    are    sworn  or   not. 

Leigh  v.  Hodges,  17 

2.  The  interest  of  a  member  of  a 
municipal  corporation,  and  a  tax 
payer,  is  too  remote  to  exclude  him 
from  being  a  witness  in  favor  of  the 
corporation,  in  a  suit  to  recover  a 
tax  or  penaltj''  imposed  by  the  cor- 
poration.    Sawyer  v.  City  of  Alton, 

129 

3.  The  nominal  plaintiff,  in  an  action 
ex  contractu,  where  the  action  is 
brouglit  for  the  use  of  another,  is 
not  a  competent  witness  for  the  de- 
fendant, though  he  be  free  from 
interest  in  the  result  of  the  suit. 
Smith  9).  Moore,  464 

4.  A  party  to  the  record,  through  free 
of  interest,  can  not  be  compelled  to 
testify ;  and  if  he  is  willing  to  do  so, 
he  will  not  be  permitted,  without 
the  consent  of  the  real  party  in  in- 
terest. Ibid. 

See  Criminal  Law,  4;  Error,  9; 
Evidence,  6,  17,  18,  22,  23,  34 

WRIT  OF  ASSISTANCE. 
See  Foreclosure,  4. 

WRIT  OP  ERROR. 

See  Criminal  Law,  13;  Error; 
Practice,  In  Supreme  Court,  1, 
2.  10. 

WRIT  OF  HABERE  FACIAS  POS- 
SESSIONEM. 

See  Foreclosure,  5. 


End  of  Yoltjme  III. 


